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House of Representatives, Jan. 12, 1837.

Ordered, That Messrs. Rantoul, of Gloucester,
Smith, of Boston, and
Whittemore, of Cambridge,

be a Committee to consider the expediency of Abolishing
Capital Punishment.

L. S. CUSHING, Clerk.

(Commontotaltlj of iHassarijusctte.



House of Representatives, March 14, 1837.

The Committee appointed to consider the expediency of
Abolishing Capital Punishments, to whom wr ere refer-
red the petitions of sundry inhabitants of this Com-
monwealth, praying that capital punishments may be
abolished, have given to the subject that careful atten-
tion which its importance demands, and they now re-
spectfully ask leave to

That they are solemnly impressed with the responsibil-
ity devolved upon them by the order of this house, and
most earnestly desire so to discharge their duty as that
they may best fulfil the purpose for which they were ap-
pointed, to collect and spread before this house, in a clear
and forcible, yet not too prolix statement, those views
and facts which ought to govern us as legislators in the
decision of this grave and momentous question. To this
end, with the concurrence of this house, your Commit-
tee have caused to be printed for the use of the mem-
bers, all the documents relating to the subject, which

Commontoraltt) of JHassacljusctts.

REPORT:
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were submitted to either branch of the Legislature in
the years 1835, and 1836. They consist of the report
of a Committee of the house, presented February 25th,
1835, recommending the abolition of capital punishments ;

another dated February 22d., 1836, to the same effect,
and going more at large into the reasons of the change
proposed ; thirdly, a report of the minority of the Com-
mittee of 1836, recommending that capital punishment
should be abolished in cases of highway robbery, burg-
lary, treason, and one other crime with certain modifica-
tions, but continued in the remaining cases for which it is
now provided ; fourthly, a report of the Committee of
the Senate presented March 28th, 1836, declaring that
it is inexpedient to legislate upon the subject. In the
general tenor and argument of the first two documents
your Committee fully concur, while from much of the
reasoning of the report to the senate, and the minority
report to the house, they must be allowed to dissent al-
together. It is for the house to judge how far the proposi-
tions attempted to be established in the former two doc-
uments are invalidated in the two latter. Your Committee
consider those propositions to stand unshaken, and there-
fore to be confirmed, by the ordeal to which they have
been subjected. They therefore pass rapidly over the
points which have already been enforced, and go on to

other considerations equally important but which do not
yet exhaust the subject.

The right of society to inflict capital punishment in
any case is now doubted by a very large and rapidly in-
creasing proportion of our most respectable citizens, and
indeed utterly denied by many thousands, as well as by
philanthropists and Christian philosophers of the highest
reputation in all parts of the civilized world, upon
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grounds fully explained in the report of 1836 to the house.
That report does not undertake to decide upon the ex-
istence of this right, but contends that if it does exist at
all, it must be only as one form of the great right of self-
defence. Jt then shows by a distinct examination of the
six capital crimes known to our law, that there is no pe-
culiarity in either of them which requires society, in self-
defence, to inflict the punishment of death.

This punishment, not being required for purposes of
self-defence, is not justifiable for purposes of revenge,
nor is it dictated to us by any divine command, as some
have erroneously supposed. These positions are sustain-
ed in the report last mentioned, by arguments which
your Committee have not yet seen or heard answered,
and which they believe to be unanswerable. They set-
tle the whole question of capital punishment, and demon-
strate that it ought to be forthwith abolished. Further
argument may seem to be superfluous, for it can only
illustrate and enforce the conclusions to which we have
already arrived. As your Committee are however, ex-
pected to submit to the house their own ideas upon this
question, they will go on to suggest such views as have
not been anticipated by former committees.

I. Capital punishment is not only not enjoined upon
us by any divine command, but it is contrary to the gen-
ius and spirit of Christianity.

(1.) The Christian religion relaxed the sternness of
the Jewish code. The principles of morality inculcated
by Moses, continued to be enforced with even greater
strictness, but the severity of the punishments provided
for the infraction of those moral rules is no where sanc-
tioned in any record of the new dispensation. There
is therefore stronger reason to affirm that the sanguinary
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features of that law are abolished by Christianity, than
that the Mosaic ritual was so abolished, for Christ com-
plied with much of the Mosaic ritual while in no instance
did he approve for the instruction of his disciples the
draconian severity of the precepts of criminal law, which,
for the hardness of their hearts Moses gave to his stub-
born people. Not only is the principle of retaliation—-
the governing principle of the Mosaic law—expressly dis-
avowed and condemned by the founder of our religion,
(Matthew v. 38, 39,) but whenever particular provisions
of that law come up for consideration in any of the dis-
courses to be found in the gospels, there is almost al-
ways some direct animadversion upon their severity, or the
severity with which they were then popularly understood
and interpreted.

In the sixth chapter of Luke’s gospel, we read the
complaint of the pharisees that the disciples did that
which was not lawful on the sabbath days, plucking and
eating ears of corn ; and this is justified after the example
of David, eating the shew bread and giving it also to his
followers, when pressed by hunger. When the scribes
and pharisees watched him whether he would heal on the
sabbath day, that they might find an accusation against
him, he performed the cure of the withered hand, and to

their confusion appealed to them to say if they could
condemn such an act of benevolence—“ I will ask )ou
one thing : Is it lawful on the sabbath day to do good,
or to do evil ? to save life or to destroy it ?” This
violation of their Jewish prejudices was so intolerable to

their feelings, that “ they were filled with madness, and
communed one with another what they might do to Je-
sus.” In the thirteenth chapter of Luke and fourteenth
verse, and in the fourteenth chapter and fifth verse, the
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same lesson is twice repeated. In the fifth chapter of
John we find the Jews remonstrating because the man
who had been cured carried his bed ; and in the sixteenth
verse of the same chapter we are told, that “ therefore
did the Jews persecute Jesus, and sought to slay him, be-
cause he had done these things on the sabbath day.” In the
fifth and seventh chapters, their determination to kill him
for this violation of their law, as they understood it, is
repeatedly alluded to. (v. 16, 18: vii. 1, 19, 20,25,30,
32,45, &c.) The Jewish law of the sabbath was, “who-
soever doeth work therein shall be put to death Exo-
dus xxxv. 2 : and xxxi. 14. Under this law the man who
gathered sticks was stoned to death : Numbers xv. 32-
36.

In the eighth chapter of John, we read the case of a
woman taken in the very act of committing a capital
crime. The scribes and pharisees stated both the fact
and the law, and asked of the Savior a decision upon
them. “ Now Moses in the law commanded us, that
such should be stoned: but what sayest thou?n Here
was the best possible opportunity to renew the sanction
of the Mosaic penalty of death, if such had been his in-
tention; indeed the question put to him implies that an
impression already prevailed that such was not his inten-
tion. “ This they said tempting him, that they might
have to accuse him,” for the contradiction which they ex-
pected from him, of the Mosaic law'. Thus called upon,
did he confirm that law ? By no means. By a personal
appeal to her accusers, he compelled them to withdraw,
convicted by their own consciences that they were not
themselves without sin. He then says to the guilty wo-
man, “ Hath no man condemned thee ?—Neither do I
condemn thee : go, and sin no more.”

It was under pretence of a strict compliance with the
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commands of scripture, that the whole clergy of the day
persecuted the Savior himself to his crucifixion: Mark
xiv. 63, 64: Matthew xxvi. 65, 66: Luke xxii. 70, 71:
Those infatuated men could appeal to scriptural authority
with as much confidence as any advocate of capital pun-
ishment can do at the present day. Their language was,
“ We have a law, and by our law he ought to die John
xix. 7. The law to which they referred, and which they
misapplied in so awful a manner, was probably that in
Leviticus xxiv. 10-16. The charge was not then urged
for the first time, nor the penalty of death then first
threatened, as may be seen in John v. 17, 18: viii. 69:
x. 30, 31-33, and 39. To the charge of blasphemy was
afterwards added that of treason, (John xix. 12,) because
Pilate did not partake of Jewish prejudices, and it became
necessary to address him as a Roman. Are not these
facts sufficient to deter one from rashly interpreting pas-
sages of the Old Testament, so as to conflict with the
universally acknowledged principles of natural right and
the plainest teachings of Christianity ?

It cannot be necessary to go on to discuss particular
texts of the New Testament. It is enough to rely on
the general fact, that while the commandments are re-
enacted by the express words of Christ, the penalty of
death, by which every one of them, except the tenth, had
been sanctioned, is approved in no one instance, either by
the Great Teacher himself, or by any one of his disciples.
On the contrary, the command “ Thou shall not kill”
now stands upon the records of our religion, imperative,
universal and perpetual in its obligation, admitting of no
known exception, addressed to the legislator, to the judge,
to the jury, to the executive magistrate and all who act
under him, as well as to any other member of society,
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binding equally on all men, as well in their public as in
their private capacities.

When the apostles, upon solemn consultation, (Acts
xv.) decided that the old law was no longer to govern
Christians, it' they had intended to continue forever in
force the most grievous inflictions of that law, and the
provisions most abhorrent to the genius of Christianity,
they could not have failed to say so, or at least to give
posterity some intimation that the lessons of the gospel
were not to be applied, precisely where the necessity for
their application seems to be most urgent, to the opera-
tions of revenge and retaliation.

(2.) The Christian religion is a mission of reconcilia-
tion and pardon, peace and good will to men. As such
it was for ages foretold by holy prophets and seers. Such
was the song of the angelic choir which announced to the
shepherds of Bethlehem the advent of the Messiah. Such
was the whole tenor of the sermon on the mount, and of
all Christ’s preaching throughout his earthly ministry.
“ Love your enemies, do good to them which hate you.”
—“ As ye would that men should do to you, do ye also to
them likewise.”—“Be ye therefore merciful, as your Fa-
ther also is merciful (Luke vi.) No one duty is more
frequently enforced than that of forgiveness. “ And for-
give us our debts, as weforgive our deblors.’’’’—“ But if ye
forgive not men their trespasses, neither will your Father
forgive your trespasses:’’ Matthew vi. 12-15.—“With
what judgment ye judge, ye shall be judged : and with
what measure ye mete, it shall be measured to you again:”
vii. 2: Luke xvii. 3, &tc. &c. &c.

So also the Apostles : “Bless them which persecute
you : bless and curse not.”—“ Recompense to no man
evil for evil.”—“ Dearly beloved, avenge not yourselves,

2
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but rather give place unto wrath : for it is written, Ven-
geance is mine, I will repay, saith the Lord. Therefore,
if thine enemy hunger, feed him; if he thirst, give him
drink : for in so doing thou shalt heap coals of fire on
his head. Be not overcome of evil, but overcome evil with
good.”—lf there be any other commandment, it is briefly
comprehended in this saying, namely, “ Thou shalt love
thy neighbor as thyself. Love worketh no ill to his neigh-
bor, therefore love is the fulfilling of the law.” Rom.
xti. 14-21 ; xiii. 8, 10.

Take away these principles from the religion of the
New Testament, and that which would remain could not
be called Christianity. Its very essence—the soul which
gives it vitality, would have departed with them.

These ideas your Committee thought not uncalled for,
because in three protracted debates in the House of Rep-
resentatives, the strongest and most obstinate resistance
to the abolition of capital punishment rested entirely on
theological grounds, and was sustained by what seems a
misapplication of Scripture. For an answer to so much
of those arguments as is drawn from the books of the
Old Testament, your Committee confidently refer to the
report made last year to the House, while they have en-
deavored to bring to the recollection of the House those
injunctions of Christianity which go very far towards set-
tling the question referred to them.

The Committee of the Senate last year remarked, that
“ they purposely avoid entering upon the much vexed
theological question, whether government has, in any case,
the right to take away life. It is enough for their pres-
ent purpose, that the right has always been claimed and
exercised. They pass over that question, however, not
because they have any doubts on the subject; but simply



1837. 11HOUSE—No. 43.

because they consider the discussion of it, among practical
legislators, as an unprofitable waste of time.” This is a
very short way to silence the scruples of many thousands
of the best and wisest citizens of this Commonwealth,
scruples entertained with the most intimate conviction of
their justice. Your Committee are well aware, however,
that a still more summary method has been adopted : it
has been said not merely that it was a waste of time to
discuss the theological question, but that its results are to
be disregarded even after they have been definitely as-
certained.

The ablest work in favor of capital punishment, within
the knowledge of your Committee, is the treatise entitled
“ Necessite du maintien de la Peine de Mort,’’ published
at Paris in 1831, by M. 1 litis. Two passages only of
that work will be referred to in this connexion.

To those who, with Rousseau, derived from the social
compact the right to put to death its members, it had been
answered, that as no man had a right to commit suicide,
no man could dispose of his life, and still less cotdd he
transfer to society that right to dispose of it which never
belonged to him. A man gives up to society a part of
his anterior rights; he does not give tip the whole; he
certainly cannot give up more than he ever possessed.
M. Urtis feels the force of the objection, and how does
he reply? He denies that suicide is unjustifiable ! The
reasoning will seem curious to an American legislator.
“I do not,” says he, “ regard as a very serious objection
that pretended prohibition of suicide, whence it has been
argued that we cannot dispose of human life. After
Rousseau’s admirable letters on suicide, he must be a
bold man who would venture an off-hand opinion on such
a serious question.
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“It is true, the savage may starve or freeze rather
than kill himself; but yet he kills his venerable father,
with his own hand, to save him from suffering under
a decaying constitution, and the pangs of a lingering
death.

“Besides, to start from a questionable point to estab-
lish the point in question, is only to settle one doubt by
another.

“ The objection is a relic of the middle age, when
the law punished suicide, as a crime. Those punish-
ments have been erased from our statutes. We cannot,
therefore, admit that a principle which has been excluded
from our criminal legislation, should continue to consti-
tute one of its elements.”*

“ When my coat straightens me, I throw it off. If my
house does not suit me, I quit it. Why should I not
abandon life ?

* “Je ne considers pas comme une objection bien grave la pretendue
defense d’attenter a notre propre vie, d’oill’on conclut que nous ne pouvons
pas davantage disposer de cede de nos semblables.

Lorsqu’ on a In les admiralties lettres de Jean Jacques sur le suicide, il
devient temeraire de trancher 16g6rement une aussi grave question.

Quand un vetement me g6ue, je le quitte; quand une habitation m’in-
commode, j’en sors. Pourquoi ne pourrais-je pas sortir de la vie ?

On parle du sauvage, qui souvent meurt de faim, de froid, et ne se tue
point lui meme.

La chose est possible; mais on oublie que ce ni6me sauvage donne, de
sa propre main, la mort a son vieux p6re, pour lui epargner les souffrances
de la caducitd, les tourmens d’une longue agonie!

Au surplus, partir d’un point contestable pour Oablir le principe
n’est ce pas prouver la question par la question ?

Cette objection est une reminiscence du moyen age. Alors la loi portait
des peines contre le suicide. Elies out effacees de nos Codes. On ne

peut done admettre, comme 6l6rnent de legislation criminelle, un principe
qui en a 616 bauiii.—De la Peine de Mort, 2-3.
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M. Urtis therefore justifies capital punishment, by first
justifying suicide. This House can never allow the va-
lidity of such reasoning ; but how else can the right to
put to death be included in the social compact ?

Not only must suicide be justified, but all religious
ideas must be excluded from the mind of the legislator,
before he can consistently advocate capital punishment.
Let us hear M. Urtis on this point: “It has been ob-
jected, that there is atheism in thus cutting off the pro-
bationary state of a soul. I should answer this sufficient-
ly, if I should only quote this fundamental maxim of our
legislation—The law ought to be atheistical.” This
astounding proposition M. Urtis thus explains in a note :

“Not that I would HERE preach atheism. 1 only
contend, that as the law recognizes religious freedom, it
cannot assume as a fundamental principle the doctrines of
any particular faith. * * It must regard only the general
good of society. No one can tell where such a course
will end, if the necessities of society are to be subjected
to all the requisitions of theology.”*

If the French writer from whom we quote has made
the most judicious choice of his positions, and if the theo-
ry of capital punishment cannot be consistently carried
out without them, the repugnance of the Committee of

* 11 y a de TAtheisme, ajoute-t-on, dans ce coup de hache qui enltive un
ame au repentir.

Je pourrais pour toute reponse, me borner a citer cette maxime, base de
noire droit public, suivant laquelle LA LOJ DOIT ETRE ATH EE. He
adds in a note—Non que je veuille ILT precher I’Atheisme. Je veux dire
seulement que la loi, adrnettant. la liberld des cubes, ne doit prendre pour
base les dogmes d’aucune croyance parliculiere. * * Elle ne doit considbrer
que futility gbndrale de la soci6te. On n’en finirait plus a’il fallait subor-
donner les nbcessitds sociales i toutes les .exigences de la theologie. De la
Peine de Mort. 2fi-27.



March14 CAPITAL PUNISHMENT.

the last Senate to enter on the discussion of the theologi-
cal question, is not only natural but laudable.

The report of a committee of the Senate read March
7th, 1837, printed and distributed as document of the
Senate, number sixty-nine, does not take the ground of
M. Unis. It allows that “no man has a moral right to
commit suicide,” but contends that, “ whenever it be-
comes apparent that the death of an individual would be
more productive of human happiness than his life, that
individual has a right to offer himself as a sacrifice on the
altar of public good.” This principle justifies suicide,
but that the Committee disavow. If they mean only,
that he may run great risks to discharge his duty, then it
furnishes no answer to ihe objection. This last report
treats the scriptural argument respectfully, but does not
contend that there is any thing in scripture which enjoins
upon us capital punishment.

Let us pass by any further consideration of this branch
of the question, since our limits will not allow us to say
all that might be said, and look for a moment at the tes-
timony of history. We shall there find that,

11. Though capital punishment is an ancient institu-
tion, yet it disappears before the progress of knowledge
and virtue, like all other ancient and revolting barbarities.

The practice of cannibalism is as venerable for its anti-
quity as that of capital punishment. Necessity, the ty-
rant’s plea, afforded the same justification for the one

abuse as for the other. Both tend to cheapen human
life, and thereby make it insecure. Both are abhorrent
to the healthy sensibility of a well balanced moral consti-
tution. The one has vanished from the face of the globe,
except among a few brutish hordes on whom the light of
civilization has not yet dawned. It is remembered with
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unmingled disgust and detestation. The practice of stran-
gling our convicts, though it still lingers among us, will
soon be looked upon with the same feelings, for it cannot

much longer survive, under the influence, every day
stronger, of Christian philosophy. The offering up of hu-
man sacrifices once prevailed very extensively, and even
among some nations comparatively polished and refined.
It was only one operation of the passion for power, and
shows to what excesses that passion, when unrestricted
in its exercise, will lead—a melancholy lesson, of which
capital punishment is only another terrible illustration.
Both these arbitrary usurpations of a power over human
life not delegated by the Almighty to erring man, have
been defended by a perversion of religious ideas.

Force first made conquest, and that conquest law ;

Till superstition taught the tyrant awe :

Then shared the tyranny, then lent it aid,
And gods of conquerors, slaves of subjects made;
She ’midst the lightning’s blaze and thunder’s sound,
When rocked the mountains, and when groaned the ground,
She taught the weak to bend, the proud to pray,
To powers unseen, and mightier far than they ;

She, from the rending earth, and bursting skies,
Saw gods descend and fiends infernal rise :

Here fixed the dreadful, there the blest abodes ;

Fear made her devils, and weak hope her gods ;

Gods partial, changeful, passionate, unjust,
Whose attributes were rage, revenge, or lust,
Such as the souls of cowards might conceive,
And, formed like tyrants, tyrants would believe.
Zeal then, not charity, became the guide,
And Hell was built on spite, and Heaven on pride
Then sacred seemed the etherial vault no more;
Altars grew marble then, and reeked with gore;
Then first the Flamen tasted living food ;

Then his grim idol smeared with human blood.”
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And has the worship of Moloch yet ceased ? Alas—-
no ! The state of Massachusetts still offers her victims
on his altar. That horrid king, the strongest and the
fiercest spirit that warred in heaven, may smile bitterly
while Christians crimson his shrine with the forbidden
sacrifice, and impiously arrogate to themselves that aven-
ging power which the Supreme Lawgiver has declared
that he reserves to himself as his peculiar prerogative.
To Mammon too, fresh offerings still smoke, so long
as your law for robbery, and arson, and burglary, of-
fers the highest possible premium for murder, wdth this
sordid apology only for the murder which the law prompts,
that dross and trash may be more secure to the pampered
minion of fortune. “God has commanded us not to kill,”
says Sir Thomas More, “and shall w>e kill, so easily, for
a little money ?” Yes, answers the law of Massachu-
setts, regarding the smallest coin in the rich man’s purse
as more sacred than his person, or his liberty, and there-
upon orders the sacrifice to Mammon.

When the literal offering up of human sacrifices was
first proposed to be abolished by some bold reformer,
doubtless he had to encounter both the same obloquy,
and the same arguments, that are now employed in the
cause of capital punishment. It was most venerable
for its antiquity —beyond the dawn of history, as far
back as any glimmering of tradition can guide us, we
see this time-honored practice prevailing—said the con-
servative party of those days. From Phenicia, to be-
yond the Ganges, in Egypt and Carthage and through all
known Africa, from Greece to Britain and Scandinavia,
we find every where the same admirable institution
flourishing. The great and the good, Agamemnon and
Chalchas, priests and druids and holy men have sanction-
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ed it with their presence and approbation—nor did they
doubt that it was a part of the primitive religion, and
peculiarly grateful to the Deity. Who then, those con-
servatives would ask, dares to set at naught the wisdom
of our ancestors, undertakes to know more than all the
rest of the wmrld, and interposes with a puling, senti-
mental objection to the waste of life, as if the lives of
a few miserable wretches were worthy the consideration
of a statesman, or to be taken into the account at all
when they are sacrificed for public good ! Away with
such puerile effeminacy ! Let it never be heard in the
councils of state !

Should the objector ask, whether it was absolutely
certain that these sacrifices ever did any good, there
would arise a deafening outcry of “ weight of authori-
ty”—“teachings of history”—“experience of ages”—
“established principles”—&c. &c.—and if this did not
silence, there would be one conclusive argument left,
“sir, you are a radical reformer !”

Great Britain and France, as well as most other civili-
zed nations of the present day, within the period of au-
thentic history, have gone through this radical reforma-
tion. If any one were now to propose to them to re-
store the abomination which they have discarded, they
would justly esteem him mad. Yet, from all the evi-
dence before your Committee, capital punishments,
among us, are as useless, and therefore as unjustifiable,
as human sacrifices ever were, in any age or quarter of
the wmrld. Indeed the entire inefficiency of this punish-
ment to effect its objects is a fact well known to all who
have examined the evidence of its effects, and your Com-
mittee agree with the late report in the senate, that a

practical illustration of the influence of capital punish-
3
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merit weighs more than all the dreams of the closet which
the present age has produced, including the dreams of
gentlemen who theorize in total ignorance or direct defi-
ance of all the known facts which have a bearing on this
question, and then lecture their opponents upon the de-
ceptive nature of speculations on abstract questions.

The rights of humanity begin to be recognized in the
practice of governments when the intelligence and vir-
tue of the people demand that they shall be respected.
War was anciently carried on in the spirit of extermina-
tion, under the same pretence which now sustains exter-
minating punishments, and the reasoning was more plau-
sible in the case of war from the impracticability of im-
prisoning a whole nation of enemies. Dr. Franklin, in
his admirable essay upon the question now before your
Committee, remarks that “ there was a time when the
punishment of captives with death or servitude, and the
indiscriminate destruction of peaceable husbandmen,
women and children, were thought to be essential to the
success of war and the safety of States. But experi-
ence has taught us that this is not the case ; and in pro-
portion as humanity has triumphed over these maxims of
false policy, wars have been less frequent and terrible,
and nations have enjoyed longer intervals of internal
tranquillity. The virtues are all parts of a circle. What-
ever is humane is wise; whatever is wise is just; and
whatever is wise, just and humane, will be found to be
the true interests of States, whether criminals, or foreign
enemies are the subject of their legislation.”

What was the excuse, or apology, or justification, with
any ancient government for putting to death prisoners of
war ? Necessity —the greatest good of the community
—that “ society would be guilty of the blackest crime,
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if it permitted all order, and peace and happiness, to
be destroyed, when by suitable penalties it could have
prevented it.” That it sets so high a value on life, that
it will take the life of the wretch ivho destroys it, or puts
it in imminent danger. That, “if he with wicked hands
invades the peaceful dwelling, and with malice afore-
thought, stabs his fellow to the heart, government has
the right to protect itself.” Such doubtless was the
proud justification, full and perfect it must have seemed
to them, of every ancient government when it put to
death its prisoners of war. Such must have been the ar-
gument, though the language, it must be confessed, is
taken from a very modern document. Let us look a
little closer into this plea, and not condemn unheard
WISDOM which is older than Nimrod, though from the
effeminate sensibility of professed philanthropists, and
the rash innovations of speculating reformers, this usage,
sanctioned by the experience of ages, in all climes, and
among all nations, is at present under a cloud.

A city is sacked—stormed at midnight—with the atro-
cities which can seldom be prevented on such occasions
even by the most humane commander, under the strict
discipline of modern armies. The next day the city is
retaken, and the victors of the night are made prisoners
of war. Let us look now at the reasons why these men
should be, or should not be put to death. Let us try
them by the principles of the friends of capital punish-
ment according to the latest exposition of their views.
What have these men done that is worthy of death ?

First. They have taken life with premeditation—with
malice aforethought—not in self-defence—not from the
impulse of sudden passion. They planned it weeks, nay
months, it may be years, before hand. They have trav-
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died hundreds of miles to accomplish it. They have
wasted ten thousand fortunes, and hazarded ten thousand
lives, one-half of which have been lost, to accomplish it.
They have committed murder therefore, and not one
murder but manifold murders. They have murdered men
whose faces they had never seen, whose names they nev-
er heard, who had never wronged them to the value of
a farthing ; and far from denying the fact, they glory
in it.

Second. They have levied war against the State, and
adhered to the enemies thereof, giving them aid and com-
fort. “If the man who takes the life of a single individ-
ual is worthy of death, what shall be thought of the
wretch who wages war against the Commonwealth, and
involves thousands of innocent citizens in certain destruc-
tion ?”

Third. They have assaulted innocent and defenceless
females, and inflicted upon them an injury worse than
death.

Fourth. They assaulted divers persons and took from
them moneyand other property, being armed with dangerous
weapons, with intent, if resisted, to kill or maim the per-
sons robbed. They premeditated these deeds of iniquity
in cold blood, and waged a war of extermination against
all they met. Perhaps they had no malice against their
victims, but they assaulted the first that fell in their way,
they were so intent upon prey.

Fifth. They maliciously burnt in the night time the
dwelling-houses of others, the owners and their families
being lawfully therein, and some of them being consumed
in the flames.

Sixth. They broke and entered dwelling-houses in
the night time, with intent to commit the crimes of mur-
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der, rape, robbery, larceny, and other felonies, the inhab-
itants being lawfully therein, and the invaders being arm-
ed with dangerous weapons, and making an actual assault
on persons lawfully therein. It seems perfectly evident
that they would take life, if the occasion should require
it, in which, however, they would act by the right of
numbers, it being an irresistible conclusion, “that society
has a right to take human life, whenever the occasion re-
quires it.”

These men, then, have committed six crimes, for either
of which they would deserve to die. A court martial,
being satisfied of their identity,—that they are the col-
umn of five thousand survivors, w'ho sacked the city,—
condemn them to be hanged. But, say the court, as you
may have objections, and for ought we know, conscien-
tious scruples against this mode of proceeding, the court
will hear all that you have to urge why the sentence
should not be executed.

Forty-five hundred of our number, say the prisoners,
neither burned, plundered, nor ravished, we only marched
through the breach and fired away at random, nor does
either of us know that he killed a man. As for a war
against the State, no overt act can be proved against a
man of us, by twm witnesses; all the witnesses were
killed on the spot. If you can select those w'ho commit-
ted excesses, hang them and welcome, but spare the lives
of the innocent. As for me, says a trumpeter, 1 did noth-
ing but sound the charge, I am certainly innocent.

To this the court answer, “ After all the examination
we have been able to make, we have not succeeded in
making a distinction such as would satisfy our own minds.”
You all came together with a criminal intent, and some
committed all these crimes. Your commander probably
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did no one of the acts more especially complained of, but
he was the instigator, the moving cause of the whole
wicked transaction. Even the trumpeter encouraged and
abetted. Those who are not principals are accessories,
and to do equal justice we must hang you all.

Are you men, say the prisoners, have you human feel-
ings, that you propose, with the cruelty of demons, to
string your fellow creatures up like dogs ?

We allow, answer the court, that the punishment of
death is a dreadful penalty. There should be, as there
is, a tenderness in the community in reference to taking
life. But who is entitled to this sympathy? The har-
dened murderer, or the innocent murdered ? The ruined
female, or her brutal ravisher ? It is a morbid sensibility
that would enlist all our generous feelings on the side of
the villain,—that would forget the innocent, and desire a
murderer to be granted unto us !

“ The convicted murderer stands on one side, and the
future safety of society on the other; which demands
with the best grace the exercise of our feelings of human-
ity ? Let those who choose to array themselves on the
side of the culprit do so. Their sense of humanity is not
thought to be an enviable one.’’*

“ Let us inquire the probable cost of this experiment—
The gain is easily got at—we might save in existence
these convicted murderers. What may the loss be? It
may be an increase of the crime of murder to an extent
fearful to contemplate—it may expose and sacrifice inno-
cent lives to the knife of the assassin, who are now secure
from such attack, by the knowledge of that assassin, that
life may be required for life. And if but one more niur-

* Documents of the House for 1837. Number 4, pages 112, 114,127, 122.
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der should be committed in the course of a generation,
and one thousand convicted murderers saved from the
gallows in the same time, society would be the loser by
the operation of the experiment.”*

“ It is, in our opinion, ill-advised mercy, to put at haz-
ard the lives of the virtuous and good, for the sake of
saving those of the murderer and assassin.”*

“ Government is bound to inflict such punishments for
the commission of crimes as are necessary to prevent their
repetition.”—“ If it were not so, government would be
a mere name, a mockery.”*

“ Government is bound to throw its protecting aegis
around the dwellings of its citizens.”—Who then is in-
jured by our decision ? “ Not the peaceable and virtuous
citizen; he is protected by it. None can be injured but
the vicious, if any injury is done at all. But we main-
tain that the vicious are not injured. The penalty, placed
where it is, will prevent the crimes of burglary and mur-
der; it will save the ruffian from his deed of darkness.
In this manner the whole community are benefited ;

the innocent are secured from destruction, and the vicious
from crime. It seems perfectly obvious, that the penalty
is wisely placed; it prevents crime, it checks iniquity be-
fore it has perfected its darkest deeds, and thus saves
the lives of the innocent ; and by preventing the crime,
it saves the ruffian from an untimely end.”

But, say the prisoners, we propose to show you, by an
irresistible array of well authenticated facts, by facts in-
numerable, inconteslible, decisive, that this practice of
putting to death prisoners of war has always made wars
more frequent, more desperate, and more bloody, and

* Documents of the House for 1837. Number 4, pages 112, 114, 127, 122.
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that therefore our execution will not tend to diminish,
but will inevitably increase those very crimes which all
good men deplore, and which you so much wish to pre-
vent.

At the mention of FACTS, the court are thrown into
a fever of indignation. Away, they cry, away with your
theories, your speculations, your dreams of the closet. Is
not the concurrent wisdom of all antiquity enough for us?
“ When any usage has come down from our forefathers,
sanctioned by the experience of ages, it is entitled to our
respect, —because its propriety and utility have commend-
ed it to the good sense of the community, at different
periods and under different circumstances. In all ages of
the world, in all climes, and among all nations, whether
civilized or savage, this practice has prevailed. The
common sense of all nations, and the experience of all
ages, have given their sanction to this mode of punish-
ment. Men may speculate upon this or any other sub-
ject, but we think it unsafe to substitute speculation for
experience. Our speculations upon abstract questions are
frequently deceptive.” Nothing can be more delusive
than such facts as you mention. What argument can be
drawn from them ? When every thing else is justly and
exactly balanced, then the execution of prisoners may be
taken into the account. It is impossible that you should
show us that all other things are equal and exactly bal-
ance each other, hence your comparisons can have no

weight with any sound mind. But suppose all other
things are equal in the cases you refer to, to what does
your argument amount? Simply to this—that other for-
eigners will invade us for the sole purpose of being exe-

cuted ! This is the legitimate result of that logic, and we

leave it with those who employ it, to reconcile it with
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common sense and common observation. Can millions of
such facts as you offer make us doubt for a moment, that
“ all that a man hath will he give for his life ?” “ Has
Death indeed ceased to be the king of terrors ?” We will
not hear your facts.

But, say the prisoners, we are foreigners; we cannot
commit treason against your state, and ought not to be
tried by its laws.

So much the worse for you, the court replies. If you
were parties to our social compact, casuists might doubt
whether under that compact we had a right to take your
lives. But now you have waged war upon us, all our re-
lations are those of hostility, and we have the same right
to deprive you of your lives, as of your property or liberty
—the right of self-defence. You are as dangerous to our
state as traitors; therefore we guard against your attacks
as we would against theirs ; but you cannot plead that
your overt acts should be proved by two witnesses. If
you were our own citizens, you would have wives and
children and kindred among us, who would suffer by
your death, and we should be reluctant to punish the in-
nocent with the guilty. As it is, however, if your death
will on the whole preserve the lives of our citizens, and
render our community more happy, it is our duty to inflict
it—the more readily because you are foreigners.

But do you call yourselves Christians, and pretend that
you may put men to death from motives of expediency ?

Does your government claim the right to assassinate all
whom it fears ? Whence do you derive this right?

Oh! say the court, there is no difficulty about that.
The law of Moses, which is not a system of retaliation
and revenge, but a system of kindness, enjoined on the
Israelites, in the cities which were given to them for an

4
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inheritance, to save alive nothing that breathed. Here
we find divine authority for putting to death prisoners of
war. There is also warrant for it in both the Old and
New Testaments. “Whoso sheddeth man’s blood, by
man shall his blood be shed.” “ All they that take the
sword, shall perish with the sword.” It is true we do
not consider these passages as literal commands, but we
have precedents both for and against the practice. This
view of the subject settles, in our apprehension, the ques-
tion of right. It can be demonstrated both by the scrip-
tures and the nature of the case. We have divine
authority for the infliction, and also for the disuse of it,
and are to act according to either, as the state of society
may require. “ The fact that government is instituted to

protect its citizens in the enjoyment of life, liberty and
property, proves that they have the right, nay, that it is
their duty, to take all necessary measures to preserve them
unimpaired.” “ They have, from the very nature of the
case, the same abstract right to take life by execution,
that they have to take property by fines, or liberty by
imprisonment”—and you certainly cannot doubt our right
to detain you. “We must say, that we are unable to
see how any man can deny the right to take life, any
more than he can deny the right to fine or imprison.”
“ Every view which we can take of the nature of man, or
the character or design of government, leads us irresisti-
bly to the conclusion, that society has a right to take
human life, WHENEVER THE OCCASION RE-
QUIRES IT.” So that we might have poisoned you all
the night before you set out to storm our city, if we had
known that THE OCCASION REQUIRED IT!!!

The prisoners are silenced : what more can they urge
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in their defence ? All the arguments by which capital
punishment is justified in three able documents now be-
fore this House, bear upon the prisoners with double
force. Yet to put to death prisoners of war, is. by the
unanimous consent of all civilized nations, the grossest,
blackest, foulest, most infernal murder. If the whole
world is right in this opinion, then the ablest advocates
of capital punishment are altogether in the wrong. Rea-
soning which leads to such horrid consequences must be
miserably, radically unsound. But take away the rea-
soning which applies as well or better to the prisoners,
and what have you left to support the capital punishment
of criminals ? Absolutely nothing. The advocates of
this barbarity are involved in an absurdity from which
they cannot escape.

The practice of torture, once so prevalent, is now gen-
erally abandoned and condemned. It was strenuously
defended to the very last by those who love an abuse be-
cause it is old. They predicted all the evils from its dis-
use, which are now denounced to follow the repeal of
capital punishment. Benefits instead of evils ensued;
but if a favorite argument for capital punishment is well
founded—that it ought to be continued because it is more
severe than imprisonment—then indeed the world has
been wrong in dispensing with the employment of torture
—then indeed the bill of rights was wrong in forbidding
the infliction of “ cruel or unusual punishments.” If
there be virtue in cruelty, and if the severer the punish-
ment the more efficacious, if the spectacle of mortal ago-
ny is edifying to the beholders, or the narration to those
who hear it, then we should call up from the shades the
agents, and restore to daily use the instruments of torture.
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If to appal men’s souls be the most salutary influence,
and the reign of terror the most wholesome government,

Go to your bloody work again ; bring back
The hall of horrors, the assessor’s pen,
Recording answers shrieked upon the rack,
Smile o’er the gaspings of spine-broken men.”

For if a fearful severity is the grand requisite in punish-
ment, death by strangling, brutalizing though it be, is
tame and effeminate, compared with those refinements in
cruelty which the perverse ingenuity of irresponsible
power has multiplied and varied to a degree almost in-
conceivable. The torture, however, is abandoned and
abhorred ; and punishment by death, which had its main
support in the same passion of revenge, must soon share
the same fate.

“ Law's which inflict death for murder,” said the phi-
lanthropic Dr. Franklin, “are, in my opinion, as un-
christian as those which justify or tolerate revenge; for
the obligations of Christianity upon individuals, to promote
repentance, to forgive injuries, and to discharge the du-
ties of universal benevolence, are equally binding upon
states.

“ The power over human life is the sole prerogative of
Him who gave it. Human laws, therefore, are in rebel-
lion against this prerogative, when they transfer it to

human hands.
“ If society can be secured from violence by confining

the murderer, so as to prevent a repetition of his crime,
the end of extirpation will be answered. In confinement
he may be reformed; and if this should prove impracti-
cable, he may be restrained for a term of years that will
probably be coeval with his life.
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“For the honor of humanity it can he said, that in
every age and country, there have been found persons in
whom uncorrupted nature has triumphed over custom and
law. Else why do we hear of houses being abandoned
near to places of public execution? Why do we see
doors and windows shut, the days and hours of criminal
executions ? Why do we hear of aid being secretly af-
forded to criminals to mitigate or elude the severity of
their punishments ? Why is the public executioner of
the law a subject of such general detestation? These
things are latent struggles of reason, or rather the secret
voice of God himself, speaking in the human heart, against
the folly and cruelty of public punishments.

“I shall conclude this inquiry,” says the venerable pa-
triot, “by observing, that the same false religion and
philosophy which once kindled the fire on the altar of
persecution, now' dooms the criminal to public ignominy
and death. In proportion as the principles of philosophy
and Christianity are understood, they will agree in extin-
guishing the one and destroying the other. If these
principles continue to extend their influence upon govern-
ment, as they have done for some time past, 1 cannot
help entertaining a hope, that the time is not very far
distant, when the gallon's, the pillory, the stocks, the
whippingpost, and the wheelbarrow, (the usual engines
of public punishments) will be connected with the history
of the rack and the stake, as marks of the barbarity of
ages and countries, and as melancholy proofs of the feeble
operation of reason and religion on the human mind.”

In conformity with the views herein presented, your
Committee are unanimously and decidedly of opinion,
that the punishment of death ought to be totally abolished
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All which is respectfully submitted by your Committee.

ROBERT KANTOUL, Jr.
JEROME V. C. SMITH,
THOMAS WHITTEMORE.

in this Commonwealth; for which purpose they present
for the action of the House the three accompanying Bills,
marked A, B and C.



(A.)

Seven.

AN ACT

To establish the punishment of Treason, Highway Rob-
bery, Rape and Burglary.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled , and by the authority
of the same, as follows:

1 Sec. 1. Every person who shall commit the crime
2 of treason against this Commonwealth, shall be pun-
-3 ished by imprisonment in the state prison for life.
1 Sec. 2. If any person shall assault another, and
2 shall feloniously rob, steal and take from his person
3 any money or other property, which may be the sub-
-4 ject of larceny, such robber being armed with a dan-
-5 gerous weapon, with intent, if resisted, to kill or

In the Year One Thousand Eight Hundred and Thirty-

©ommontocaltij of i^assadjnsctts.
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6 maim the person robbed, or if, being so armed, he
7 shall wound or strike the person robbed, he shall be
8 punished by imprisonment in the state prison for life.
1 Sec. 3. If any person shall ravish and carnally
2 know any female of the age of ten years or more by
3 force and against her will ; or shall unlawfully and
4 carnally know and abuse any woman child under the
5 age of ten years, he shall be punished by imprison-
-6 ment in the state prison for life.
1 Sec. 4. Every person who shall break and enter
2 any dwelling-house in the night-time, with intent to
3 commit the crime of murder, rape, robbery, larceny,
4 or any other felony ; or after having entered with
5 such intent, shall break any such dwelling-house
6 in the night-time, any person being lawfully there-
-7 in, and the offender being armed with a dangerous
8 weapon at the time of such breaking and entry, or so
9 arming himself in such house ; or making an actual

10 assault on any person being lawfully therein, shall be
11 punished by imprisonment in the state prison for life.

1 Sec. 5. Nothing in this act shall be understood to
2 make any crime herein mentioned bailable, other-
-3 wise than it would have been before the passage of
4 this act.



(B.)

AN ACT

To establish the Punishment of Arson.

1 Sec. 1. Every person who shall wilfully and ma-
-2 liciously burn, in the night-time, the dwelling-house
3 of another, or shall set fire to any other building, by
4 the burning whereof such dwelling-house shall be
5 burnt in the night-time, shall be punished by impri-
-6 sonment in the state prison for life.
1 Sec. 2. If any person shall commit the crime of arson
2 as aforesaid, all contracts, of whatever nature, to which

B E it enacted by the Senate and House ofRepresenta-
tives, in General Court assembled, and by the authority
of the same, as follows :

©omwontotaltlj of iHassactjußetts.

In the Year One Thousand Eight Hundred and Thirty
Seven.
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he shall be a party, shall be affected, changed or an-
nulled, in the same manner as they severally would
have been by his death. The bonds of matrimony to
which he shall be a party shall be dissolved ; he shall
cease to have any title to, or interest in his estate,
real and personal, and the same shall be treated, be
disposed of, and descend, in all respects, as if his actu-
al death had taken place at the time of his conviction
of such crime ; and all power and authority which he
might lawfully exercise over any other person or per-
sons, shall, from and after such conviction cease, as if
he were dead.

3
4
5
6
7
8
9

10
11
12
13
14

Sec. 3. Nothing in this act shall be understood to
make the crime of arson bailable, otherwise than it
would have been before the passage of this act.

1
2
3
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Seven.

AN ACT

To abolish the Punishment of Death.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows:

1 Sec. 1. Every person who shall commit the crime
2 of murder, shall be punished by imprisonment in the
3 state prison for life, and by such further penalties as
4 are provided by law for the punishment of arson.
1 Sec. 2. Nothing in this act shall be understood to
2 make the crime of murder bailable, otherwise than it
3 would have been before the passage of this act.

In the Year One Thousand Eight Hundred and Thirty-

Cotnmontoealtl) of JHassadjusctts,




