
HOUSE .No. 58.

House of Representatives, April 4, 1837.

The Special Committee, to whom was referred a Rill
from the Senate, entitled “An Act concerning the issu-
ing of Processes by the General Court, or either branch
thereof,” have attended to the duty assigned to them,
and respectfully

The first section of the bill submitted to their consider-
ation provides, in substance, that neither the Senate or
House, without the concurrence of the other, shall issue
any writ, warrant, subpoena, or other precept to summon
any witness, except in cases relating to the election or
qualification of members, as to the presentment or trial of
impeachment, or to privilege or contempt: nor shall ei-
ther house issue any warrant of arrest except in cases of
contempt. The last section reaffirming the first, declares
that any precept from the General Court shall be in pur-
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snance of a joint order of both houses. The intermediate
sections prescribe, generally, the form, and mode of ser-
vice, of the process.

With the most respectful deference to the source from
which this hill emanates, your Committee are unanimous-
ly of opinion, that it ought not to pass. The reasons for
this conclusion, will he stated with as much brevity as
possible.

First. It is unnecessary.
Without following out the able and ingenious argument

which came down with the bill, against the independent
exercise, by either House, save in the exempted cases, of
the prerogative of issuing process, it may be sufficient to
observe, that the powers of each department of the Leg-
islature are conferred and defined by the constitution, and
no declaratory act is required, to limit their boundaries.
The construction of the supreme law, entrusted with the
judiciary, needs not exposition by statute. If neither
branch of the Legislature possesses a power, it would be
as nugatory to prohibit its exercise, as to declare by for-
mal enactment, that neither branch should violate the
constitution.

When it is proposed to introduce an entirely new chap-
ter into the statute book, it is reasonable to seek for some

evil to be remedied by the addition, or some improvement
to be effected by the change of the system.

It is suggested, that the power of sending for persons
and papers, is one of the highest acts of sovereignty, and
therefore its exercise should be controlled by standing
laws, lest it should be abused for purposes of oppression.
It may be replied, in few words, that the constitution has
already placed ample and effectual safeguards around the
rights of the constituent, as well as the privileges of the
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representative. The warrant of either house, or of the
General Court, derives its vitality from that constitution ;

without authority from that source, it is powerless. If it
goes out rightfully, it should be obeyed with ready sub-
mission : let it issue wrongly, against the citizen, and the
summary and strong application of the writ of habeas cor-
pus tests the validity of the process, and liberates from
any unlawful arrest, in whatsoever name, or by whatso-
ever form.

The evil is one of possibility , rather than of actual oc-
currence. During the experience of half a century, in
what time or in what place has the process of the House,
the Senate, or the General Court been abused ? Who
has been oppressed by the arbitrary exercise of legislative
power in this particular? Indeed, there is slight danger
of excess, when the civil tribunals afford swift preventive,
or strong remedy for the injured.

Another alleged evil deduced from the want of unifor-
mity in process, will be noticed in connection with a sim-
pler remedy than the enactment of a law.

Second. The act is inexpedient.
While evil may possibly flow from the want of a fixed

law, inconvenience must probably result from its enact-
ment. Intended, as is the act, for the future, it is only
to look forward so far as to reach the time when differ-
ence of opinion, of a general character, or on particular
subjects, may separate the two houses. One branch might
be led to the conclusion, that an inquiry deemed condu-
sive to the public good, by the other was not advisable ;

and the great purposes of legislative inquiry might be
defeated. Although the inquiry refused might, in real-
ity, be rejected from honest sense of impolicy, it might
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also be restrained by the voice of party, as frustrated by
some temporary excitement.

It may be seriously doubted, whether, if it were possi-
ble, it would be wise for any one department of the su-
preme power to subject itself to the control of the other;
or to attempt to bind itself and its associates, by a fixed
and permanent law, which they may abrogate and revoke
at their united pleasure. Either it would be repealed by
joint action when inconvenience was felt, and thus cease
to be a fixed rule : or the united consent being withheld,
one branch would be deprived of its rights, or brought
into conflict and collision with the other.

Third. The act appears to be unconstitutional.
It can scarcely be doubted, that “ the.' issuing of pro-

cesses by the General Court, or either branch thereof,”
“ to be done in pursuance of a joint order of both houses,”
must be considered as “proceedings ” of the House and
of the Senate.

The Constitution, chap. 1, sec. 2, art. 7, declares,
“ That the Senate shall choose its own President, appoint
its own officers, and determine its own rules of proceed-
ing.”

The 10th article of the 3d section of the same chap-
ter, provides that the House of Representatives “shall
settle the rules and orders of proceeding in their own
house.”

It seems to have been the intention of the framers,
plainly expressed, to vest, in each house, in succession,
the unlimited power to direct its own business, unre-
strained by the ordinances of its predecessors. This house
enjoyed and exercised the power of establishing its own
rules and orders ; to those who shall come to these halls
when a few months have passed, the Constitution has
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given the same right, which we can neither divest, impair,
or diminish, by imposing the form of a law to direct their
doings.

Here then, the Committee rest. It is not so much be-
cause they consider the bill inexpedient, that they believe
it should not be enacted, as because they regard its pro-
visions as conflicting with the spirit of the constitution.
If their view is correct, it would either expire like other
joint rules, with the end of the session, or would tend to

diminish the privileges of the house. The privileges of
the representative are part of the rights of the citizen ; to
be guarded vigilantly from innovation or violation. No
legislature has heretofore attempted to diminish the pre-
rogative of either branch, or to bind its successors by the
solemn form of an act sanctioned by the Executive, or to
impose restrictions on the action of the Houses, by giving
to rules the force of statutes.

The Committee have not entered into the details of the
bill, and have passed over its general principles with great-
er brevity perhaps than the importance of the subject de-
manded. Assenting as they do, to all the arguments
which go to show the propriety of uniformity in the pro-
cess and proceedings of the General Court, they respect-
fully submit, that the object can be attained in a simple
mode, by inserting among the rules and orders annually
established, provisions similar to those contained in the
bill. Such seems to have been the course adopted by
the Congress of the United States, and the English Par-
liament. The safe precedents would thus doubtless be
transmitted from one Legislature to another, and harmony
and uniformity would succeed to the perplexity and dif-
ferences which have prevailed.
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Ihe Committee would, in conclusion, restate their

opinion that the bill ought not to pass.

For the Committee,

WILLIAM LINCOLN.


