
HOUSE No. 11.

The Committee on Elections, to whom was referred the
Petition of the Selectmen of Sherburne for a new writ
of election, have had that subject under consideration,
and beg leave to report a statement of the facts proved
before the Committee, and their opinion as to the ex-
pediency of granting the prayer of the petitioners.

CcmmonUjcaltij of jHassacijusetts.

The legal voters of the town of Sherburne were duly
convened on the second Monday of November last, for
the purpose of electing a representative. At that meet-
ing, they made choice of the late Silas Stone, Esq. The
election was duly recorded, the requisite notice given to
the said Stone, and he was summoned to attend at the
meeting of the present Legislature. Six days after his
election, the said Stone became deranged, and terminated
his own existence. In consequence of this act a new
choice became necessary —but the time between the day
of his death and the fourth Monday of November was not
sufficient to give the notice required by their by-laws for
a second meeting, without posting up that notice on the
Lord’s day. It will, therefore, be apparent to this house,
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that the inhabitants of Sherburne, by reason of the prem-
ises, are deprived of a representative upon this floor with-
out any fault on their part. The object of their petition
is, to enable them to All the vacancy occasioned by the
death of their late representative elect.

It seems to your committee, that there is but one ques-
tion involved in the consideration of the prayer of the
memorialists—and it is this: Hus this House the power
to grant a precept for a new election to the town of Sher-
burne, in the case presented by their petition ?

In order to arrive at a correct decision of this question,
it is necessary to examine the constitutional compact, for
the purpose of ascertaining what limitations there tire, if
any, to the general principle , that towns have a right to
be represented in this house. Your committee are not
aware of any that bear directly upon this question, and
they would not hesitate to answer it affirmatively, but for
a doubt intimated in an opinion of the justices of the su-
preme court, transmitted to this house during the May ses-
sion of the year one thousand eight hundred and twenty-six.
The doubt may have been unintentionally raised on their
part. The court were then considering the case of a
member of this house elected to the council, and decided
that the vacancy might be filled. In that opinion, they
intimate that it may be different in the case of the death
of a member. If that doubt rests upon the 2d article of the
sixth chapter of the constitution, your committee can only
say, that they do not see that it is at ail conclusive on
that point. They believe it relates mainly to the incom-
patibility of offices, and was intended to settle doubts as
to the right of individuals to hold seats in the Legislature
while they were members either of the executive or judi-
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cial branches of the government. And without this pro-
vision, questions would have arisen in cases where mem-
bers of the house were appointed or elected to executive
or judicial stations. The spirit of all free governments
forbids the executive and judicial departments from exer-
cising the legislative power. Consequently, the office of
councillor is inconsistent with that of a representative up-
on this floor. And in case a member is elected from this
body to the council, the town have a right to fill the va-
cancy by a newr election. It is to be observed here, that
in the article giving authority to fill vacancies in certain
cases, there is no prohibitory clause superadded, forbid-
ding the exercise of the right in other cases. The prin-
ciple that induced the framers of the constitution to insert
the provision, seems to have been this. The town hav-
ing manifested their desire to be represented by the elec-
tion of a member, are nevertheless defeated, without any
neglect or fault of theirs. It is the interposition of a
higher civil authority than their own—and one over which
they have no control—that produces a result adverse to
their wishes. And for this reason they are of mht em-
powered to fill the vacancy. And by parity of reasoning,
whenever the government of the United States has ap-
pointed a member of this house to an office, incompatible
with that of a legislator upon this floor, the house have
issued a precept for a election.

If your committee are right in their assumption of the
principle laid down above, what bearing has it upon the
question at issue, raised by the petition of the selectmen
of Sherburne ?

The town has manifested their wish to be represented.
They have elected a member; he was duly notified there-
of, and summoned to attend at the meeting of the present
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House of Representatives; but here a higher authority
than that of a mere earthly tribunal is interposed. And
that authority—before which “ the pride of princes and
the strength of kings must bow’’—has willed it otherwise.
The vacancy in this case is owing to the death of the
late member elect. The cause the inhabitants of Sher-
burne could neither foresee nor control. Why then should
they be deprived of the exercise of their right of repre-
sentation ? Your committee can see no good reason for
such a decision.

There is yet another view of the power of the house
in this case. The constitution has made it the sole judge
of the validity of the election of its members. From its
decision there can be no appeal. If, then, the house
shall deem this a proper occasion to issue a precept for a
new election, that election, with their sanction, would be
valid. Of course, the house would never exercise the
power upon this ground, unless justified by the principles
of sound policy, as well as the principle of virtue, upon
which a republican government only can be based.

In conclusion, your committee recommend, that the
prayer of the petitioners should be granted.

Per order of the committee.

H. CHAPMAN, Chairman.


