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REPORT

RESPECTING THE

LAWS REGULATING BANKS AND BANKING.



House of Representatives, Jan. 24, 1838.

Ordered, That the Committee on the Judiciary con-
sider the expediency of so amending the thirty-sixth
chapter of the “Revised Statutes” as to provide, that the
Legislature may, from time to time, make such altera-
tions as they may deem necessary, in the laws regulating
Banks and Banking within this Commonwealth; and of
requiring the assent of all the Banks in this Common-
wealth to such amendment.

L. S. CUSHING, Clerk.
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House of Representatives, Jan. 31, 1838.

The Committee to whom was referred an order to con-
sider the expediency of so amending the thirty-sixth
chapter of the Revised Statutes as to provide that the
Legislature may, from time to time, make such altera-
tions as they may deem necessary, in the law regula-
ting Banks and Banking, and of requiring the assent of
the Banks to such amendment, have considered the
subjects of said order, and ask leave to Report as
follows:

Most of the banking companies in the Commonwealth
hold their franchises under charters from the Legislature
which refer to the act of 1829 to regulate banks and
banking, (the provisions of which are contained in the
thirty-sixth chapter of the Revised Statutes,) for the terms
and conditions of the said charters. Those charters were
granted by the sovereign power of the state, which had
full authority to do so, and they are limited in point of
duration. They were duly accepted by the corporators,
and then became legal contracts between the state and
the stockholders, the obligations of which cannot lawfully
be impaired by a subsequent act of the state; Jaws alter-
ing a charter of a corporation, without the consent of the
latter, have, by a series ol decisions of the Supreme Court
of the United States, been declared unconstitutional and
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vo, d 5 and similar decisions have been made by the Su-
preme Courts of the state of New York, and other states

-this principle being settled, and, as the committee
think, on the basis of sound reason, it follows that unless
the power to make alterations in the bank charters is re-
served in the charters themselves, or in the acts to which
they refer, no alterations can be made which shall either
diminish their legal rights or increase their duties, with-
out their consent. This consent, the order which your

committee have under consideration, contemplates obtain-
ing from the banks ; but your committee cannot think that
any sound and good institution of this nature would give
its assent to a reservation of powers so broad, general, and
indefinite. The credit system is so inwoven into all our
habits and institutions, and though sometimes abused, (as
every good thing may be,) has in fact been the source of
so much prosperity to the country, that it neither can be,
nor ought to be abandoned; to regulate it within reason-
able bounds is all that is necessary. The banks are the
great capitalists, indeed almost the only ones, and when
properly regulated, are the dispensers of the fertilizing
streams of credit, which enable a poor man, with skill
and industry, by means of borrowed capital, to raise him-
self from obscurity to comfort, competency, and often to
affluence. The banks have also in a great measure the
care of the currency; the most difficult as well as the
most delicate duty which they have to perform. The
rules by which this duty is to be executed, ought to be
judiciously framed at first, but should not be subject to

sudden alterations. It is apprehended by your committee
that if the charters of the banks were subject to such al-
terations from time to time as future Legislatures might
deem expedient, changes might be made, on sudden im-



1838, 5HOUSE—No. 13.

pulse, or under the influence of temporary causes, which
would derange the delicate machinery of the monetary
system.

Your commitee have reason to expect, that the measure
now under consideration, of employing Commissioners to

examine and report to the General Court every year, and
oftener if necessary, the condition of all the banks, with
power to apply to the Supreme Judicial Court for an in-
junction against any bank which they may find violating
the terms of its contract, will, as soon as it can come fully
into operation, remedy most of the evils under which the
public are now suffering. If such officers had been ap-
pointed when the bank charters were granted, the prac-
tices which will be detailed to the Legislature by your
Committees of Investigation, could not have taken place;
for at the first violation of the terms of its contract with
the state, any bank would have been immediately stopped
in its illegal progress.

If it be asked whether the Legislature have power to

pass an act creating such officers, your committee would
answer, that, in their opinion, the Legislature have that
power. The Legislature, among other provisions of
their contract with the banks, have reserved the right to
visit and examine them, whenever the Legislature deem
it expedient; and. though the language of the 40th section
of the 36th chapter, seems to contemplate such examina-
tion, to be made by a committee of the two Houses, yet
the proposed law appears to your committee to be only
a change of the agents, by which the examination is to
be made;—like the changes of the jurisdiction of courts,
or the added powers granted to courts from time to time,
which changes or additions of jurisdiction have never been
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deemed to impair the obligations of contracts, or to be
subject to the charge of unconstitutionality.

Your committee are of opinion also, that this change
of agents for the visitation and examination of banks,
will be highly favorable to all sound and well conducted
institutions; for no human being or institution is beyond
the possibility of suspicion or calumny, in a time of ex-
citement especially; and while a private examination of
a well-managed bank, by standing commissioners, would
be followed by none but satisfactory consequences, a pub-
lic visit and investigation, under an order of the Senate
and House, would probably be very injurious, and perhaps
ruinous, even to an innocent institution.

Again, if it be asked, where the authority can be found
to empower the supreme court to issue injunctions against
banks, your committee would reply, in the general
power of the Legislature to control the legal remedies,
either for the violation of contracts or for the prevention
of acts of violation. “The forms of administering jus-
tice,” say the Supreme Court of the U. States, “and the
duties and powers of courts as incident to the exercise of
a branch of sovereign power, must ever be subject to the
legislative will, and the power over them is inalienable,
so as to bind subsequent legislatures.” In the exercise
•of this power the General Court have, from time to time,
passed laws, (such as limitation acts and others,) which
have had a very important bearing on the business of the
community, and have brought within, or removed out of
the reach ot judicial tribunals, numerous contracts exist-
ing at the time such acts were passed ; but alterations
like these, affecting merely the remedies for vindicating
rights, have been expressly decided, by almost all the
courts in the Union, to be constitutional and valid.
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These opinions on the measure now pending, were not
explicitly called for by the House, but they appeared to

your committee to be considerations proper to be stated,
as supporting the final opinion which they have formed
on the matter referred to them, which is,—that it is not
expedient to amend the 36th chapter of the Revised
Statutes, in the manner proposed in the aforesaid order.

For the committee,

CHARLES P. CURTIS, Chairman.




