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REPORT AND BILL
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ATTENDANCE OF WITNESSES.



House of Representatives, Jan. 12, 1838.

Ordered, That the committee on the Judiciary be instruct-
ed to inquire whether any further legislation is necessary
in regard to Referees, Auditors, Magistrates, &c., having
the power to compel the attendance of witnesses in causes
tried before them.

L. S. CUSHING, Clerk.
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House of Representatives, Feb. 9, 1838.

The Committee on the Judiciary, to whom was referred
an order of Jan. 12. 1838, to inquire whether any fur-
ther legislation is necessary in regard to the power of
auditors, referees and others, to compel the attendance
of witnesses in causes to be tried before them, to whom
a bill on that subject was recommitted, beg leave to

That, inasmuch as a desire has been manifested by the
House to know what are the existing provisions of the
Statute upon that subject, and why any further legislation
is necessary, they have the honor to submit the following
statement.

Previously to the revision of the statutes, it was pro-
vided by the statute of 1784, chap. 28, sec. 6, that justi-
ces of the peace and the courts of law should have power
to compel the attendance of any witness who had been
duly summoned and failed to appear, by an attachment,
and to punish him by a fine not exceeding six pounds, to-
gether with the costs of the attachment. By the several
statutes of 1797 chap. 35 sec. 4, and of 1826 chap. 86
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see. 4, justices were invested with the same power to
compel tlie attendance ol a deponent to give his deposi-tion.

The Devised Statutes appear, accidentally, to have de-
prived all persons and tribunals, except courts of record,of the power of compelling the attendance of witnesses,
except the single case of compelling a deponent to givehis deposition.

The 4th, 6th, and 6th sections of the 94th chapter are
as follows, viz.:

“4. If any person duly summoned and obliged to attend
as a witness, shall fail so to do, without any reasonable ex-
cuse, he shall be liable to the aggrieved party for all dama-
ges occasioned by such failure, to be recovered in an action
on the case.

5. Such failure to attend as a witness in any court oj
record , shall also be considered a contempt of the court,
and may be punished by a fine not exceeding twenty dol-
lars.

6. The court, in such case, may issue a warrant to
bring such witness before them, to answer for the con-
tempt, and also to testify as a witness in the cause in
which he was summoned.”

It would seem to be very clear that the power to issue
an attachment to bring in a defaulting witness is confined
exclusively to courts of record. The express inclusion of
courts ol record is an exclusion of all other courts and all
other persons. It only remains to inquire whether these
provisions are altered by any other of the Revised Stat-
utes.

It is very obvious that it was the intention of the fra-
mers of that body of law to have made such provisions ;

because it is expressly provided in the 96th chapter, sec-
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tion 26, that auditors shall have the same power to compel
the attendance of witnesses as referees or arbitrators. But
the committee have been unable, after a diligent examina-
tion, to find a single line in regard to the powers of refer-
ees and arbitrators in the premises. No express authori-
ty is any where given to masters in chancery in regard to
the exercise of this power.

The 85th chapter, section 29 of the Revised Statutes
relates to the general powers of justices of the peace, and
is general enough to include this power. But it may well
be doubted whether it is not controlled by the particular
provision before recited. The committee are of opinion
that the doubt, which may very reasonably exist, on this
question, ought to be removed by legislation.

The committee need only remark, in conclusion, that
this authority seems to be indispensable to the due and
speedy administration of justice, and that the causes,
which are now committed to auditors and masters in
chancery to be heard, and to arbitrators and referees to be
heard and tried, are often not inferior in magnitude or
interest to those which are tried in our highest court.

They, therefore, beg leave to report the accompanying
bill.

H. G. O. COLBT.

order of the Committee,





Eight.

AN ACT

To authorize Justices of the Peace and others to compel
the attendance of Witnesses.

Be it enacted by the Senate and House of Rep-
resentatives, in General Court assembled , and by the
authority of the same , as follows:

1 That justices of the peace, arbitrators and referees
2 duly appointed by a rule ot court or rule of the parties
3 entered into before a justice of the peace according to

4 the statute, masters in chancery, auditors appointed
5 by the court of common pleas or supreme judicial
6 court, and all other persons who are or may be au-

-7 thorized by law to summon witnesses to appear and
8 give evidence before them, shall have the same power
9 to compel the attendance of witnesses in causes to be

In the Year One Thousand Eight Hundred and Thirty-
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10 heard or tried before them, as is given by the 6th sec-
-11 tion of the 94th chapter of the Revised Statutes to
12 courts of record.
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