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House of Representatives, Feb. 20, 1838.

The Committee on the Judiciary to whom was referred
sundry orders concerning assignments by Insolvent
Debtors, and concerning Imprisonment for Debt, have
considered these subjects, and they Report the accom-
panying Bill, the objects and provisions of which they
ask leave to explain.

The principal object of this Bill is to enable the honest
debtor, by a timely cession of his property for the benefit
of all his creditors, to obtain his discharge. As the law
now stands, no insolvent debtor can be sure that, if he as-
signs all his effects for the equal benefit of ail his credi-
tors, it will be accepted by all. Any who prefer to stand
out and take their chance of recovery from the future
earnings of the debtor, may do so, and the whole property
will then be distributed to those who become parties to
the assignment,—reserving any surplus there may be, af-
ter fully satisfying them, to the debtor. These remarks
are made in reference to the Act passed April 15, 1836,
which was intended to put an end to the practice so prev-
alent before, and so unjust, oi assigning the property of
an insolvent, for the payment of one class of creditors in
full, and of others only in part,—the debtor at the same
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time stipulating that all who should become parties to his
assignment, should give him a full and entire discharge,
though they might not eventually realize any, or but a
small part of their just demands. Instances of this were
frequent.

The law of 1836 prohibits assignments of that nature,
and was intended to prevent the unjust preferences which
were the subject of so much complaint;—but its provisions
are now evaded by means of mortgages, which, since the
act for registering them was passed, have multiplied in
some parts of the Commonwealth exceedingly.

They are capable of being perverted to bad uses, inas-
much as the law permits the debtor to remain in the
open possession of the property, disposing of it as his
own, and obtaining credit on the strength of it.

The registry in the town clerk’s oflice is considered to
be legal notice to all persons, but the experience of the
House will justify the remark, that few men will be
found, so very prudent and careful, as, when about to
deal with a merchant or trader of respectability and in
apparent possession of property and good credit, to search
the town records before they will buy of, or sell to him.
And yet numerous instances have occurred, where losses
have arisen from the want of this precaution.

The second object of the bill, is to put it in the power
of the creditors of an insolvent, wdio dishonestly or impru-
dently persists in speculating with the property of those
creditors, to take possession of the effects, and distribute
them to those who are in fact the real proprietors of them.
Instances are not rare, —nay, it almost never fails to ap-
pear, —when at last the insolvency is declared, that, if the
debtor had stopped in his career at an earlier period, it
would have been much better for his creditors, as well as
more honorable and beneficial to himself. But, under
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our present system of attachments and preferences, the
credit of a debtor is bolstered up by endorsements and
sacrifices, until when the final event comes, as come it
does in ninety-nine cases out of a hundred where such
practices are resorted to, little or nothing is left for the
schedule of non-preferred creditors; those creditors, who,
confiding in the debtor, have sold him goods on his own
promise of payment, are sacrificed to the indorser and the
money lender,—who, by means of the vicious system of
preference and honorary debts, (as they are termed) di-
vide the goods or their proceeds amongst them.

The committee do not claim for themselves the merit
of preparing this bill. It was originally drafted by Messrs.
Charles Jackson, Samuel Hubbard and Johnß. Davis, the
principal responsibility and labor of it falling on the first
named of those persons. The duty of the committee is
the humble one of ushering it before the House, and of
explaining its principles and operation,—and in doing this
they desire to acknowledge also their obligations to the
report made by Judge Jackson and his distinguished as-
sociates, which thev have only abridged.

The state of the times gives to this subject an increased
interest in a community where such a vast proportion of
all the business of it is transacted on credit. The law of
April, 1836, regulating assignments by insolvents, has not
been found to operate advantageously, and will not do so
without important alterations and amendments; and its
best principles have been practically superseded by mort-
gages of personal property, by means of which the same
preferences are given by a debtor which the act of April,
1836, was designed to prevent.

Under these circumstances, your committee have
thought it expedient to report a bill, which appears to
them to contain a very perfect system of regulations
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touching insolvency, and which, though long and minute,
is dear and simple.

The first section of the bill points out the course to be
pursued by an insolvent debtor, who wishes to give up all
his property to his creditors, and to obtain a discharge from
his debts.

The first step in the proceedings is a petition by the
debtor, setting forth his desire to surrender and assign all
his property, in order to obtain a discharge from his debts,
as provided in the bill. It is necessary, of course, to de-
signate some magistrate or officer, to whom this petition
shall be addressed, and who shall superintend and regu-
late the ulterior proceedings in the case ; and, as many of
these duties are of a judicial character, it seems proper to
appoint, for this purpose, men who are conversant with

judicial proceedings. It is
n this duty to the judges of
hancery, in the several coun-

the principles and forms of
accordingly proposed to assi'
probate, and the masters in c
ties. As the proceedings arc
to those in the probate court
estate of a deceased insoha

, in some respects, analogous
upon the distribution of the

nt debtor, and the probate
office will be found a safe and convenient depository for
the records and papers, this duty seems therefore pecu-
liarly appropriate to the judge of probate. But as the
business would hi; liable to frequent interruptions, if there
was only one officer in a county who could attend to it,
and it would be burdensome to require all the inhabitants
of a large county to repair to one place for this purpose,
the masters in chancery are added, to act in all cases, as
the judge of probate might do.

The judge, upon receiving the petition, will immedi-
ately issue his warrant to some suitable person, authoriz-
ing him to take possession of all the estate of the debtor,
excepting such as is by law exempted from attachment.
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The second section provides for a meeting of the cre-
ditors, to be held at such time and place as the judge
shall order, for the purpose of proving their debts, and
choosing assignees of the debtor’s estate.

The choice of assignees is given to the greater part in
value of the creditors, on the principle, that questions af-
fecting property only, ought to be decided with reference
to the amount of property, and not to the number of per-
sons who hold it.

This section provides, also, for the first public notice
of the issuing of the warrant; which is considered for
many purposes, as the commencement of the proceedings
under the proposed aw. It was necessary to fix some
time , at which the legal insolvency should be supposed to
have occurred, and to which the assignment, and the
debts to be discharged, should have relation.

The proof and allowance of debts, is one of the most
important transactions under this bill, affecting materially
the rights, both of the debtor and the creditors, and the
duty of the assignees. It is therefore required, that a list
of the debts shall be formally authenticated by the judge,
and shall also be recorded at length with the proceedings
in the case.

The third section describes the debts that may be
proved. This bill includes some debts that are contin-
gent, but which, from their peculiar character, have
been thought proper to be included in other insolvent laws.

There are many cases where goods are delivered to a
person as a carrier, factor, trustee or bailee, for other
purposes, and are afterwards so converted or misapplied
by him, as to render him liable for the value of them to
the right owner; it is proposed to consider all claims of
this description as proveable debts, entitled to a dividend,
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and liable to be barred, like those founded wholly on
contract.

The provision in this section respecting mutual credits,
and also that respecting creditors who may hold security
for their debts, are founded on principles of equity and
justice, which have been recognized in similar cases by
judges and by legislators, and are adopted in principle in
the Revised Statutes.

The fourth section prescribes the manner in which
debts shall be proved before the judge; and provides for
an appeal to a jury by either party who may be dissatis-
fied. These provisions are taken substantially from the
existing law, relating to the estates of insolvent persons
who are deceased.

The fifth section provides for the assignment of all the
estate of the debtor, excepting such as may be exempted
from attachment. This assignment includes every spe-
cies of property wdiich the debtor could in any way sell
or dispose of for his own benefit, although it should be so
situated that it could not be attached ; and it also includes
all the estate, real or personal, which might be attached
as the property of the debtor, although he could not con-
vey it; such as estates conveyed by the debtor with in-
terest to defraud his creditors.

The assignment here proposed supersedes all attach-
ments, existing on the day of the first publication of the
notice. Attachment of goods and estate on mesne process,
as practised in this state, is unknown to the common law,
and equally so, as it is believed, in most of the United
States. It may sometimes be proper and convenient,
especially with regard to transient persons, to allow their
creditors to attach their property, and prevent their carry-
ing it beyond the reach of our laws; and this may be
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very just, as between the debtor and creditor. But as
between the creditors themselves, there seems to be no
reason why any one should by such an attachment
gain any preference or advantage over the others. They
all trusted alike to the same fund, and if it is insufficient
for them all, they should share it equally. The principle,
on which the property of bankrupts and insolvent debtors
is divided among their creditors, in all the systems of ju-
risprudence with which we are acquainted, is, that as
soon as it. is made apparent that the debtor cannot pay
all his creditors, no one of them shall be paid in full to
the injury of the others. This is the principle adopted
by our own laws in the case of deceased persons, whose
estates are insolvent; and it is introduced in the bill
now proposed as an essential part of the system, and a
provision which is indispensible in a law proposing to se-
cure the rights and interests of creditors as among them-
selves. In cases of this kind it is most emphatically true
that “ equality is equity.”

This section also contains provisions for commencing
and conveniently prosecuting actions by the assignees;
and directions for continuing the proceedings in case of
the debtor’s dying before they are concluded.

The sixth section requires the debtor to deliver up all
his estate; and to make out, and produce at the first
meeting of the creditors, a schedule of the names of his
creditors, w'ith the amount and nature of the debt due to
each.

The same section requires the attendance of the debtor
at other times, to be examined on oath before the judge
and the assignees, and fixes his compensation therefor.

It also provides an allowance out of his estate for the
support of himself and his family, for such time as he

2
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may be supposed to be occupied in the settlement of his
estate, and unable to engage in any other business for his
support.

The seventh section prescribes the form of an oath to
be taken and subscribed by the debtor, stating that he
has delivered up all his estate ; and that, if any thing
more should come to his knowledge or possession, he will
disclose or deliver it to the assignees; the section then
provides for the certificate of discharge, which is to be
granted to the debtor by the judge, upon its appearing to

his satisfaction, that the debtor has done every thing re-
quired of him by the law, and unless it is objected to by
one half of the creditors in number or in amount. By the
proposed method, no one will be considered as opposed
to the discharge, but those who are willing openly to ex-
press their objections; and the unfortunate debtor and
his friends will be saved the labor, sometimes a humiliat-
ing one, of applying to each creditor to solicit his signa-
ture.

This section also describes the nature and effect of
the discharge; which it is proposed to make as extensive,
as it can be, consistently with the Constitution of the
United States. The relief proposed is of two kinds,
either an absolute and total discharge of the debt, or an
exemption of the person of the debtor from imprisonment
for it. The latter being merely a part of the remedy, and
not affecting the right, is not supposed to be controlled
by the constitution; and it is accordingly proposed to

grant this exemption to the certificated debtor, as to all
his debts which are proveable under this law', whether ac-

tually proved or not. The absolute discharge applies,
first, to all debts of whatever description that are actually
proved in the case; because the creditor, by voluntarily
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coming in under the law and taking the benefit of it, as-
sents to the conditions which it imposes. It applies,
secondly, to all debts which are proveable in their nature,
and founded on any contract made after the act shall go
into operation, provided the contract is made within this
state, or is to be performed within it; and, thirdly, to all
debts that are proveable, and founded on any contract
made after the act shall go into operation, wherever the
contract is made and wherever it is to be performed, pro-
vided the creditor is resident within this state, at the time
of the first publication of the notice mentioned in the
second section. It also applies to those demands founded
on torts, which are specified in the third section as prove-
able debts; and includes all of this description, without
reference to the time or place of their origin. It is sup-
posed that demands of this kind do not come within that
clause of the constitution which prohibits the several
states from passing any law impairing the obligation of
contracts; and of course that the discharge may extend to
all such demands without any limitation.

It is then provided, as in the act of April 1836
;

that
this discharge of the insolvent debtor shall not release
any person who may be liable as a partner, joint-con-
tractor or surety, for or with him. The twenty-first sec-
tion contains provisions for proceedings against insolvent
partners.

The eighth section allows to the debtor whose certifi-
cate is refused, an appeal to the supreme judicial court ;

and gives to that court full power to decide conclusively
whether the certificate shall be granted, or not.

This section also prescribes the allowance to be made
to the debtor out of bis estate. This kind of allowance,
which is generally found in all bankrupt and insolvent
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laws, is granted not merely from motives of humanity, but
for reasons of policy also. It tends to induce a debtor,
whose situation is doubtful, to look seasonably into bis
affairs, and not to proceed in a desperate course of spec-
ulation, at the risk and expense of his creditors, when
there is no reasonable prospect of retrieving his fortunes.

The ninth section provides for the discharge of the
person of the debtor, if he should he in prison at the time
ot obtaining his certificate, for any debt that would be
proveable under this act. But this will not prevent the
same creditor from arresting the debtor anew, upon ex-
ecution tor the same debt or otherwise, in like manner as
any other creditor may arrest him, with a view to contest
the validity of the certificate of discharge.

The tenth section provides that the certificate, although
formally granted and allowed, shall be wholly void, if it
shall afterwards appear that the debtor has been guilty of
certain specified acts, which are contrary to the spirit
and design of the proposed law ; and either of which, if
seasonably known, would have been sufficient cause for
withholding his certificate. These are, first, his wilfully
swearing falsely as to any material fact in the course of
the proceedings ; secondly, his fraudulent concealment of
any part of his estate ; and, thirdly, his giving, in contem-
plation of his insolvency , any security or payment to any
creditor, endorser, or surety, with a view to give him any
preference over the other creditors. This last provision
is so explained as not to apply to any mortgage or other
security demanded and received at the time of the original
agreement, and as part of that agreement.

Neither will it extend to any payment made in the
usual course of business, nor to any security given on the
demand of a creditor whose debt is due and unpaid, and
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not given with a view to prefer that creditor, or to give
him an undue advantage, although it should be known or
believed at the time that the debtor was insolvent. This
provision, which seems to be essential to every system of
insolvent laws, is founded on the same principle of equity
that is mentioned above in the remarks on the fifth sec-
tion, viz., the perfect equality which ought to be enforced
and maintained among all the creditors. It is opposed to
a practice which has become common in some parts of
the state, of giving a preference in cases of insolvency to
the friends of the debtor who have aided him with their
credit, or with temporary loans. According to this prac-
tice, any friend of a young man who is commencing busi-
ness, or of one whose credit is doubtful, will endorse his
notes, or lend him money, and thereby give him a factitious
credit, which induces others to trust him ; and when the
debtor can hold out no longer, he pays or secures this
friend, and leaves to his other creditors what may be left
of the residue of his effects.

In order the more effectually to repress this practice, the
bill further provides, that the creditor shall derive no ad-
vantage from the intended preference. For this purpose,
it is proposed to render void, as to the other creditors, all
such payments and securities; and they are accordingly
put on the same ground with conveyances, which are now
by law considered fraudulent and void, as to the creditors
of the grantor.

The bill also provides that the creditor, who knowingly
accepts such a preference, shall not be entitled to any
dividend, on account of the debt so preferred ; it being
unjust that he should endeavor to secure an unfair and
unlawful advantage over the other creditors, and, when
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defeated in this purpose, come in upon the same terms
with those whom lie had attempted to defraud.

Ihe eleventh section describes the general powers and
duties of the assignees, as to collecting and disposing of
the estate and effects of the debtor, and fixes their com-
pensation. It also authorizes them, under the direction
of the judge, to compound and settle any controversies,
or to submit them to arbitration. If in executing any
part of their duty, the assignees should proceed in a man-
ner not approved by the creditors, they may be removed,
and others appointed in their place.

The twelfth section provides for the first dividend,
which is to be made at farthest within six months after
the appointment of the assignees. The judge will ap-
point the time, on application for that purpose by the
assignees ; and he will of course fix it earlier or later,
within the limited period, according to the progress that
shall have been made by the assignees in collecting and
disposing of the estate ; and also according to the places
of residence of the creditors, giving to all of them, so far
as can be done conveniently, an opportunity to prove
their debts in season for the dividend.

The judge, in ordering this dividend, will always re-
serve enough of the estate to meet the claims of the cred-
itors, if he has reason to suppose that there are any, who
from their distance, or any other cause, have not then
proved their debts.

The thirteenth section prescribes the time and manner
of making the second and other dividends.

Whenever a dividend is to be made, at all other regu-
lar meetings, creditors who have not before proved their
debts, are allowed to prove them; and in that case they
are first to receive such dividend or dividends as the oth-
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ers have already received, so far as it can be done, out of
the effects remaining in the hands of the assignees, and
without disturbing any prior dividend.

This section also provides for the sale by the assignees
of any outstanding debts or property that cannot be col-
lected without great deley. It will be for the interest of
creditors, as well as a relief to the assignees, to have the
estate settled within a reasonable time, even at the risk
of some small sacrifice in the disposal of doubtful, or dis-
tant, or contingent claims.

The fourteenth section provides for the appointment of
a clerk, to keep a record of the proceedings, and to take
care of all papers that may be used and filed in the case,
and perform such other services as shall be prescribed by
the judge. At the close of the proceedings in each case,
he is to deposit the record and other papers in the pro-
bate office, under the care of the register of probate.

The fifteenth section requires the judge to preside at
all meetings of the creditors, as there may always be
creditors who wish to prove their debts; and also because
questions may arise as to the right of voting, or as to the
result of any vote, which ought to be decided by a disin-
terested person.

This section also provides for the adjournments of meet-
ings by the judge ; and for the administering of ail oaths
and affirmations that may be required. It also allows ab-
sent creditors in certain cases, of whom an oath may be
required, to make it before other magistrates; and allows
all creditors to appear and act in all cases by attorney.

The sixteenth section establishes the fees to be allow-
ed for the different services required by the act, so far as
the nature and value of each service can be sufficiently
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ascertained; in other cases, the compensation is left to
the discretion of the judge.

The seventeenth section makes the provision before
adverted to, for authorizing any master in chancery to
exercise all the power and authority previously given to
the Judge of probate. It may often be convenient and
sometimes necessary, that the proceedings commenced
before one of these officers should be carried on before
another.

The eighteenth section gives to the supreme judicial
court a general superintendence and jurisdiction of all
cases arising under the act. It authorizes them to make
general rules for regulating the proceedings, and also to
hear and determine particular cases that may be brought
before them, by any party interested therein. This kind
of appeal in the last resort to one tribunal, is necessary to
insure a regular and uniform course of proceedings in all
parts of the state; and the power is substantially the
same as that which is vested in the same court, in all
matters arising in the probate courts, and also under the
Act of April 15, 1836, before referred to.

The foregoing eighteen sections contain all the provis-
ions that are proposed, for the case of a voluntary surren-
der or assignment by a debtor, who may wish to take the
benefit of this act. The nineteenth section provides for
a compulsory assignment of the estate and effects of any
debtor, whose conduct shows that he is unable or unwil-
ling to pay his just debts. The facts w'hich are designa-
ted as showing this state of the debtor’s affairs, are, first,
his being arrested for a sum equal to one hundred dollars,
and not giving bail before the return day. The demand
may be one that he denies to be just, and his refusal to
pay it may therefore be no proof of his insolvency ; but if
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he is compelled to lie in prison for want of bail, this not
only shows that his mercantile credit is bad, hut the con-
finement must prevent him from continuing and attending
to his business. If it should be said that a man in good cir-
cumstances may be arrested for an unjust and unfounded
demand, and for so large an amount that he cannot find
bail, the answer is, that the same injustice may be prac-
tised under the existing law, and the effects may be equal-
ly injurious. In both cases the remedy for the injured
party is an action on the case for the malicious prosecu-
tion, in which he may recover whatever damages he shall
prove that he has sustained.

The second fact, which is considered as indicating an
insolvency, or an unwillingness to pay his debts, is, his
lying in prison for more than thirty days, either on mesne
process or execution for a sum equal to one hundred dol-
lars. This is founded on the same reason as the preced-
ing.

The third is, the having his goods or estate attached
on mesne process in any civil action, for a sum equal to
one hundred dollars, and not dissolving the attachment
on or before the return day, by giving security to pay
what shall be recovered, in the manner provided in the
succeeding section.

In either of the three cases above specified, any credit-
or who has a demand amounting to one hundred dollars,
which is then due and payable, may petition the judge of
probate, or any master in chancery, and procure a war-
rant to be issued to take possession of all the estate of the
debtor, in like manner as is provided in the first section;
and all the subsequent proceedings, for disposing of the
estate and dividing it among the creditors, arc to be the

3
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same as if the original warrant had issued on the petition
of the debtor himself.

The twentieth section provides for dissolving an attach-
ment on mesne process, bj giving security to pay what-
ever shall be recovered in the action.

The only lawful or reasonable purpose to be answered
by an attachment on mesne process under our laws is, to
obtain security for the debt or damages that may be re-
covered in the suit. But it may be and sometimes is
made an engine of oppression, by withholding from a de-
fendant a ship, or merchandize, or other things that are
necessary for carrying on his business. In such cases,
the injustice might be prevented, and every allowable
purpose of the attachment might be attained, by permit-
ting the substitution of another satisfactory security for
the debt.

In the twenty-first section, provision is made for pro-
ceedings against partners who become insolvent. The
partners are considered, for many purposes, as one per-
son, and their joint stock as the estate of one debtor; and
their allowance on the net produce of their joint stock is
accordingly computed on the amount of dividends paid to
their joint creditors. But as to the separate estate and
the separate creditors of each, they are considered in the
same light as if there had been no partnership; and each
individual is entitled to an allowance out of his separate
estate, according to the amount of dividends paid to his
separate creditors.

In marshalling the assets among the joint and several
creditors, it is proposed to follow the existing law ; and
to distribute the property as it would be distributed upon
different executions, against the partners collectively, and
against each of them severally.
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The twenty-second section provides for the means of
compelling the insolvent and the assignees to obey the
lawful orders and decrees of the judge.

The twenty-third section contains a provision which,
though new, approves itself to the mind of the legislator.
It is intended to protect the earnings of the class of per-
sons commonly called “ operatives,” who are usually paid
at fixed periods by their employers, and who, from their
dependent condition, are generally incapable of protecting
themselves; —to such persons the loss, or delay of payment,
of one or two months’ w’ages, often produces great suffer-
ing. Within reasonable limits, your committee thought
it would be wise to grant them a preference over common
creditors.

The bill now presented will be found to rest on two
or three plain and familiar principles. The first is, that
when a debtor is unable to pay all his debts, his property
ought to be divided among all his creditors. This prin-
ciple is recognized and acted upon under the laws of this
Commonwealth, when the insolvent debtor is dead. There
seems to be no reason of justice or policy for adopting
this principle of equality in the latter case, which does
not apply with equal force W'hile the insolvent debtor is
alive.

The second principle on which this bill is founded, is,
that when a debtor, without fraud or gross misconduct, is
unable to pay all his debts, he ought to be discharged on
surrendering all his property for the benefit of all his
creditors. The oppressive and disheartening sense of lia-
bility for debts which a man is wholly unable to pay,
tends to repress his exertions, or to render them fruitless,
and thus to make him a useless member of society.

This bill makes the discharge of the debtor as exten-
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sive as is permitted by the constitution of the United
States; and it may be confidently expected, that, if the
system goes into operation, the few creditors who cannot
be compelled to assent to the discharge of the debtor, will
find it for their interest to come in and prove their debts.

The committee conclude with expressing the hope, that
the Legislature will give this bill the deliberate and care-~ o

ful examination which the importance of the subject, and
the beauty of the system unfolded and developed in it,
deserve.

For the Committee.

CHARLES P. CURTIS, Chairman



1838. 21HOUSE—No. 30.

In the Year One Thousand Eight Hundred and Thirty-
Eight.

AN ACT

For the. relief of Insolvent Debtors, and for the more
equal distribution of their effects.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled , and by the authority
of the same, asfollows:

1 Sec. 1. Any debtor residing in this Common-
-2 wealth who shall desire to take the benefit of this act,
3 may apply by petition to the judge of probate for the
4 county within which he resides, or in which he has
5 his usual place of business, setting forth his inability to
6 pay all his debts, and his willingness to assign all his
7 estate and effects for the benefit of his creditors, and
8 praying that such proceedings may be had in the prem-
-9 ises as in this act are provided, and if it shall appear

10 to the satisfaction of the said judge that the debts due

(EommontotalHj of JHassacfjusctts.
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11 from such applicant amount to not less than five hun-
-12 died dollars, the said judge shall forthwith, by war-
-13 rant under iris hand and seal, appoint some suitable
14 person as messenger to take possession of all the es-
-15 tate, real and personal, of such debtor, excepting such
16 as may be by law exempted from attachment, and of
17 all the deeds, books of account, and papers of such
18 debtor, and to keep the same safelyuntil the appoint-
-19 ment of assignees as hereinafter provided.

1 Sec. 2. The said messenger shall forthwith give
2 public notice by advertisement, in such newspapers
3 as shall be designated by the judge, and also such
4 personal or other notice to any persons concerned as
5 the judge shall prescribe, which notice shall state that
6 a warrant has issued against the estate of such debtor,
7 and that the payment of any debts, and the delivery
8 of any property belonging to such debtor, to him or
9 for his use, and the transfer of any property*by him,

10 are forbidden by law; and the messenger shall, in the
11 same notice, call a meeting of the creditors of such
12 debtor to prove their debts and to choose one or more
13 assignees of his estate; which meeting shall be held
14 at some convenient time and place to be designated
16 in the warrant, the time to be not less than ten days,
16 and not more than thirty days after the issuing of the
17 warrant. And the said judge shall attend the said
18 meeting and shall allow all the debts that shall be du-
-19 ly proved before him, and shall cause a list thereof to
20 be made, which shall be certified by himself, and shall
21 be recorded and filed with the other papers and pro-
-22 ceedings in the case. And the creditors shall then
23 proceed, in the presence of the said judge, to choose
24 one or more assignees of the estate of the debtor ; the
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25 choice to be made by the greater part in value of the
26 creditors according to the debts then proved.

1 Sec. 3. All debts due and payable from such
2 debtor at the time of the first publication of the notice
3 of issuing the said warrant may be proved and allow-
4 ed against his estate assigned as aforesaid ; and all
5 debts then absolutely due, although not payable until
6 afterwards, may be proved and allowed as if payable
7 presently, with a discount or rebate of interest, when

8 no interest is payable by the contract, until the time
9 when the debt would become payable ; and all monies

10 due from such debtor on any bottomry or responden-
11 tia bond, or on any policy of insurance, may be prov-
12 ed and allowed, in case the contingency or loss should
13 happen before the making of the first dividend, in like
14 manner as if the same had happened before the said
15 first publication of the said notice, and in case the
16 debtor shall be liable for any debt, in consequence of
17 having made or endorsed any bill of exchange or pro-
18 missory note before the first application of the said
19 notice, or in consequence of the payment, by any par-
20 ty to any bill or note of the whole or any part of the
21 money secured thereby, or of the payment of any sum
22 by any surety of the debtor in any contract whatso-
23 ever, although such payment in either case shall be
24 made after the said first publication, provided it be made
25 before the making of the first dividend, such debt shall
26 be considered for all the purposes of this act as con-
27 traded at the time when such bill or note or other
28 contract, shall have been so made or endorsed, and
29 may be proved and allowed as if the said debt had
30 been due and payable by the said debtor before the
31 said first publication, and all demands against the
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32 debtor for or on account of any goods or chattels
33 wrongfully obtained, taken, or withheld by him,
34 whereby his estate may have been benefited, and that
35 of the lawful owner injured, may be proved and allow-
36 ed as debts, to the extent to which the estate of the
37 debtor shall have been so benefited ; saving to such
38 owner his action against the debtor for the further
39 damages, if any, arising from such wrongful act, over
40 and above the amount so proveable as a debt, and no
41 debt other than those above mentioned shall be prov-
42 ed or allowed against the estate assigned as aforesaid.
43 And when it shall appear that there has been mutual
44 credit given by the debtor and any other person or
45 mutual debts between them, the account between
46 them shall be stated, and one debt shall be set off
47 against the other, and the balance of such account
48 and no more shall be allowed or paid on either side
49 respectively.
50 And when any creditor shall have any mortgage or
51 pledge of any real or personal estate of the debtor, or
62 any lien thereon, for securing the payment of any debt
53 claimed by him, the premises so held as security shall,
54 if he require it, lie sold, and the proceeds shall be ap-
55 plied towards the payment of his debt, and he shall
66 be admitted as a creditor for the residue thereof, if
67 any ; and such sale shall be made in such manner as
58 the judge shall order, and the creditor and the assignee
69 respectively shall execute all such deeds and papers
60 as may be necessary or proper for effecting the convey-
61 ance. And if the creditor shall not require such sale,
62 and join in effecting the conveyance as aforesaid, he
63 may release and deliver up to the assignees the premises
64 so held as security, and shall thereupon be admitted
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65 as a creditor for the whole of his said debt. And if
66 the said premises shall not be either sold, or released
67 and delivered up as aforesaid, the creditor shall not
68 be allowed to prove any part of his said debt.

1 Sec. 4. The said judge may, in his discretion, re-
2 quire proof on oath of any debt claimed before him,
3 and may examine the party claiming the same, or the
4 agent who shall present the claim in his behalf, and
5 also the debtor, on their respective oaths or affirma-
6 tions, on all matters relating to such claim. And any
7 supposed creditor, whose claim shall be wholly or in
8 part rejected by the judge, may appeal from his deci-
9 sion, and have the said claim determined at law ; and

10 if the debt demanded shall exceed the sum of three
11 hundred dollars, such appeal shall be heard and deter-
12 mined in the supreme judicial court, otherwise in the
13 court of common pleas; and the appeal shall be en-
14 tered in the proper court which shall be first held, —

15 within or for the county in which the proceedings are
16 had, next after the expiration of fourteen days from
17 the time of claiming the appeal;—but no such appeal
18 shall be allowed unless the same be claimed, and no-
19 tice thereof be given to the judge or his clerk, to be

20 entered on the record of the proceedings, and also to
21 the assignees, or one of them, within ten days after
22 the decision appealed from. And upon entering such
23 appeal, the creditor shall file in court a statement in
24 writing of his claim, setting forth the same substan-
25 tially as in a declaration for the same cause of action
26 at law, and the assignees shall plead or answer there-
-27 to in like manner; and the like proceedings shall be
28 had upon the joining of any issue of fact or law, and
29 also upon the nonsuit or default of either party, as in
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30 any action for the same cause, commenced and prose-

cuted in the usual manner; excepting only that no
execution shall be awarded against the assignees for
the amount of the debt, if any, recovered by the cred-
itor. And if the assignees shall be dissatisfied with
the allowance of any claim by the judge, they may
appeal from his decision, and have such claim deter-
mined at law ; and such appeal shall be claimed, no-
tified, heard and determined in like manner, and the
like proceedings shall be had thereon in all respects,
as are before prescribed in the case of an appeal by a
creditor; and in both cases the final judgment of the
court appealed to shall be conclusive in the premises,
and, being certified to the said judge of probate, shall
ascertain the amount, if any, due to the claimant;
and the list of debts shall be altered, if necessary, to

conform thereto. And the party prevailing in such
suit shall be entitled to costs, to be taxed and recov-
ered as in common actions, against the adverse party ;

which costs, if recovered against the assignees, shall
be allowed to them out of the estate of the debtor.

31
32
33
34
35
36
37
38
39
40
4i
42
43
44
45
46
47
48
49
60

Sec. 5. The said judge shall, by an instrument
under his hand and seal, assign and convey to the
person or persons chosen assignees as aforesaid, all
the estate, real and personal, of the debtor, excepting
such as may be by law exempted from attachment,
with all his deeds, books and papers relating thereto;
which assignment shall vest in the assignees all the
property of the debtor, both real and personal, which
he could by any way or means have lawfully sold,
assigned or conveyed, or which might have been taken
in execution on any judgment against him, at the time
of the first publication of the notice of issuing the
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13 above mentioned warrant, although the same may
14 then he attached on mesne process as the property of
15 the said debtor; and such assignment shall he effec-
-16 tual to pass all the said estate, notwithstanding any such
17 attachment; and the said assignment shall also vest
18 in the said assignees all debts due to the debtor, or to
19 any person for his use, and all liens and securities
20 therefor, and all his rights of action for any goods or
21 estate, real or personal; and all his rights of redeem-
-22 ing any such goods or estate ; and the assignees shall
23 have power to redeem all mortgages, conditional con-
-24 tracts, pledges and liens, of or upon any goods or es-
-25 tate of the debtor, or to sell the same, subject to such
26 mortgage or other incumbrance. And the debtor
27 shall likewise, at the expense of the estate, make and
28 execute all such deeds and writings, and endorse all
29 such bills, notes and other negotiable papers, and draw
30 all such checks and orders for monies deposited in
31 banks or elsewhere, and do all such other lawful acts
32 and things, as the assignees shall at any time reason-
-33 ably require, and which may be necessary or useful for
34 confirming the assignment so made by the said judge,
35 and for enabling the assignees to demand, recover and
36 receive all the estate and effects assigned as aforesaid,
37 especially such part thereof, if any, as may be without
38 this Commonwealth ; and the assignees shall have the
39 like remedy to recover all the said estate, debts and
40 effects, in their own names, as the debtor might have
41 had if no such assignment had been made. And if,
42 at the time of such assignment, any action shall be
43 pending in the name of the debtor, for the recovery
44 of any debt, or other thing, which might or ought to
45 pass to the assignees by the said assignment, the as-
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46 signees shall, if they require it, be admitted to prose-
-47 cute such action in their own names, in like manner
48 and to the like effect as if the same had been origi-
-49 nally commenced by them as such assignees ; and no
50 suit pending in the name of the assignees shall be
61 abated by the death or removal of any assignee, but
52 upon the motion of the surviving or remaining as-
-63 signee, or of the new assignees, as the case may be,
54 he or they shall be admitted to prosecute the suit in
65 like manner and to the like effect as if the same had
66 been originally commenced by him or them. And in
67 all suits prosecuted by the assignees for any debt, de-
-58 mand, right, title or interest, due or belonging to the
69 insolvent debtor, the assignment made to them by the
60 judge shall be conclusive evidence of their authority
61 to sue as such assignees. And if the debtor shall die
62 after the issuing of the above mentioned warrant, the
63 proceedings shall, notwithstanding, be continued and
64 concluded in the like manner, and with the same va-
-65 lidity and effect, as if he had lived; and in such case
66 the allowance to the debtor, on the nett produce of
67 his estate, if any shall become due, according to the
68 provision herein after contained, and if the same shall
69 not have been paid to him in his life time, shall be
70 paid to his executors or administrators, and shall be
71 disposed of and distributed in like manner as any oth-
-72 er property of which he may be possessed at the time
73 of his decease.

1 Sec. 6. The messenger shall, as soon as may be
2 after his appointment, demand and receive from the
3 debtor, and from all other persons ail the estate in his
4 or their possession respectively, which is herein above
5 ordered to be assigned, with all the deeds, books of
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6 account, and papers of the debtor, relating thereto;
7 and the debtor shall accordingly deliver to the mes-
-8 senger such part of the said estate and other things
9 above specified, as may then be within his possession

10 or power, and shall disclose the situation of such parts
11 thereof as may then be in the possession of any other
12 person or persons, so as to enable the messenger to
13 demand and receive the same. And the debtor shall
14 also make a schedule, containing a full and true ac-
-15 count of all his creditors, with the place of residence
16 of each creditor, if known to the debtor, and the sum
17 due to each of them. And the said schedule shall also
18 set forth the nature of each debt, whether founded on
19 written security, on account, or otherwise, and also
20 the true cause and consideration thereof, and a state-
-21 ment of any existing mortgage, pledge or other col-
-22 lateral security given for the payment of the same ;

23 which schedule he shall produce at the first meeting
24 of his creditors to be delivered to the assignees who
25 shall then be chosen. And the debtor shall at all
26 times before the granting of his certificate as herein-
-27 after provided, upon reasonable notice, attend, and
28 submit to an examination on oath, before the judge,
29 and the assignees, upon all matters, relating to the
30 disposal of his estate, and to his trade and dealings
31 with others, and his accounts concerning the same,
32 and relating to all debts due or claimed from him, and
33 to all other matters concerning his estate, and the due
34 settlement thereof according to law ; such examina-
-35 tion to be in writing, when so required by the judge,
36 and to be signed by the debtor, and filed with the
37 other proceedings. And the debtor shall receive from
38 the assignees one dollar per day, for his attendance
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39 on the judge or the assignees, when required as afore-
-40 said. He shall also be allowed out of his estate, for
41 the necessary support of himself and his family, such
42 sum, not exceeding the rate of three dollars per week
43 for each member of his family, and for such time, not
44 exceeding two months, as the judge shall order.

1 Sec. 7. The judge shall appoint a second meet-
-2 ing of the said creditors to be held at such time, not
3 more than three months after the date of the warrant
4 to the messenger, as the judge shall think fit, regard
5 being had to the distance at W'hich the creditors,
6 or any of them, may reside, at which meeting any
7 creditors who have not before proved their debts, shall
8 be allowed to prove the same. And the debtor shall
9 then be allowed to amend the schedule of his creditors,

10 and to correct any mistake therein; and he shall then
11 make and subscribe an oath before the said judge,
12 which shall be certified by him and filed in the case,
13 in substance as follows:
14 “ I do swear that the account of my creditors
15 contained in the schedule made and signed by me,
16 and now in the hands of the assignees chosen by my
17 creditors, is in all respects just and true, according to
18 my best knowledge and belief. And I do further
19 swear that I have delivered to , the messenger
20 appointed in that behalf, all my estate, (excepting such
21 parts thereof as are by law exempted from attachment,
22 and such as have been necessarily expended for the
23 support of myself and my family) and all my books of
24 account and papers, relating to my said estate, that
25 W'ere within my possession or power when the same
26 were demanded of me by the said messenger, and
27 that, if any other estate, effects or other things, which
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28 shall or ought to be assigned and delivered to the said
29 assignees, shall hereafter come to my knowledge or
30 possession, I will forthwith disclose or deliver the
31 same to the said assignees. And Ido further swear,
32 that there is not any part of my estate or effects made
33 over or disposed of in any manner for the future ben-
-34 efit of myself or my family, or in order to defraud my
35 creditors.” And if it shall then appear to the satis-
-36 faction of the judge, that the debtor has made a full
37 disclosure and delivery of all his estate, as herein be-
-38 fore required, and that he has in all tilings conformed
39 himself to the directions of this act, the judge shall
40 grant to him a certificate thereof, and the debtor shall
41 be thereupon absolutely and wholly discharged from
42 all his debts, which shall be at any time actually prov-
-43 ed against his estate assigned as aforesaid; and from
44 all debts which are proveable under this act, and which
45 are founded on any contract made by him, after this
46 act shall go into operation, if made within this Com-
-47 monwealth, or to be performed within the same; and
48 from all debts which are proveable as aforesaid, and
49 which are founded on any contract made by him, af-
-50 ter this act shall go into operation, and due to any
51 persons who shall be resident within this Common-
-62 wealth at the time of the first publication of the no-
-53 tice of the issuing of the warrant mentioned in the
54 first section of this act; and from all demands for or
55 on account of any goods or chattels wrongfully obtain-
-56 ed, taken or withheld by the debtor, as mentioned in
57 the third section of this act; and the said debtor shall
68 be also forever discharged and exempted from arrest
59 or imprisonment, in any suit, or upon any proceeding,
60 for, or on account of any debt or demand whatever,



32 Feb.INSOLVENT DEBTORS.
61 which might have been proved against his estate as
62 aforesaid. And the certificate to be granted by the
63 judge, as above provided, shall be in substance as fol-
-64 lows:
65 Commonwealth of Massachusetts.
66 Suffolk, ss.
67 To all people, to whom these presents shall come,
68 I, A. B. Judge of Probate for the said County of Suf-
-69 folk, send Greeting.
70 Whereas, it has been made to appear to me, that
71 C. D. of B. in the said county of Suffolk, merchant,
72 whose estate has been assigned for the benefit of his
73 creditors, according to the provisions of an act made
74 and passed on the day of in the year of
75 our Lord one thousand eight hundred and thirty-eight,
76 entitled, “An act for the relief of insolvent debtors,
77 and for the more equal distribution of their effects,”
78 has made a full disclosure and delivery of all his
79 estate as in said act is required ; and that he has in
80 all things conformed himself to the directions of the
81 said act : I do accordingly certify, that by force of the
82 act aforesaid, the said C. D. is absolutely and wholly
83 discharged from all his debts, which have been or
84 shall be proved against his estate, assigned as afore-
-85 said, and from all debts which are proveable under
86 the said act, and which are founded on any contract
87 made by him within this Commonwealth, or to be
88 performed within the same, and made since the pass-
-89 ing of the act aforesaid ; and from all debts which
90 are proveable as aforesaid, and which are founded on
91 any contract made by him since the passing of said
92 act, and due to any persons who were resident with-
-93 in this Commonwealth on the day of last



331838. HOUSE—No. 30.

6

94 being the day of the first publication of the notice of
95 the warrant issued for the seizure of the estate of the
96 said C. D.; and from all demands against him, for
97 or on account of any goods or chattels wrongfully
98 obtained, taken or withheld by him, to the extent to
99 which his estate has been benefited thereby; ac-

100 cording to the form of the act aforesaid. And I do
101 further certify, that the said C. D. is by force of the
102 act aforesaid, forever discharged and exempted from
103 arrest or imprisonment, in any suit or upon any pro-
104 ceeding, for, or on account of any debt or demand
105 whatever, which might have been proved against his
106 estate assigned as aforesaid.
107 Given under my hand and seal on this day
108 of in the year of our Lord .”

109 Provided , however, that if one half in number or in
110 value of the creditors, who shall be creditors respect-
111 ively for not less than fifty dollars, and who shall
112 have duly proved their debts, shall by writing under
113 their hands signify to the said judge of probate, their
114 dissent and objection to the granting of such certifi-
115 cate, the same shall not be granted; and in such
116 case the debtor shall not be entitled to his discharge,
117 unless he shall obtain the same upon appeal to the
118 supreme judicial court, as herein after prescribed.
119 And provided further, that no discharge of any debt-
120 or under this act, shall release or discharge any per-
121 son who may be liable for the same debt, as a part-
122 ner, joint contractor, or surety, for, or with the
123 debtor.

1 Sec. 8. In case the judge of probate shall not
2 see cause to grant such certificate, or if the granting
3 thereof shall be prevented by the objection of the
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4 creditors as above provided, the debtor may appeal to
5 the supreme judicial court which shall be first held
6 within and for the same county, next after the expi-
-7 ration of fourteen days from the time of claiming the
8 appeal, provided that such appeal be claimed, and no-
-9 tice thereof given to the said judge or his clerk, to be

10 entered upon the record of the proceedings, within ten
11 daysafter the decision appealed from. And the said ap-
-12 peal may be heard and determined by the said supreme
13 judicial court, whether held by one justice thereof, or
14 by three or more of the said justices ; and any of the
15 said creditors may appear and object to the allowance
16 of the certificate ; and if, after a full hearing of all the
17 parties, it shall appear, to the satisfaction of the said
18 court, that the debtor has made a full disclosure and
19 delivery of all his estate, as herein above required, and
20 that he has in all things conformed himself to the di-
-21 rections of this act, the court shall cause a certificate
22 thereof, in substance like that prescribed in the pre-
-23 ceding section, to be made under the seal of the court,
24 and signed by the clerk thereof, and to be delivered
25 to the said debtor; which certificate shall have the
26 same force and effect as herein provided with regard
27 to the said certificate when granted by the judge of
28 probate. And every debtor so discharged, shall be
29 allowed five per cent, on the nett produce of all his
30 estate that shall be received by the assignees, in case
31 such nett produce, after such allowance made, shall be
32 sufficient to pay the creditors entitled to a dividend the
33 amount of fifty per cent, on their debts respectively;
34 and so as the said allowance shall not exceed in the
35 whole, the sum of five hundred dollars.—And if the
36 said debtor shall, after the allowance of his certificate,
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37 be impleaded or prosecuted for, or on account of any
38 debt or demand which shall, or might have been prov-
39 ed against his estate as aforesaid, he may, according
40 to the nature and form of the action, either plead the
41 general issue, or plead in general that he has been dis-
42 charged under the provisions of this act, and that the
43 cause of action, if any, did accrue before the time of
44 the first publication of the notice of issuing the war-
45 rant above mentioned ; and in either case he may give
46 this act and the special matter in evidence.

1 Sec. 9. If the debtor shall be in prison, either on
2 mesne process or in execution, in any suit or proceed-
3 ing for or on account of any debt or demand whatever
4 that is proveable against his estate, at any time before
5 the granting of his certificate, and when his attend-
6 ance may be required before the Judge or the assignees,
7 or at any meeting of his creditors, as provided in this
8 act, the said judge may, in his discretion, by warrant
9 under his hand and seal, require the prison-keeper to

10 produce the debtor for the purposes aforesaid, at such
1 1 time and place as may be specified in the warrant ;

12 and in case the debtor shall, by reason of imprison-
13 ment or sickness, or any other cause which shall be
14 deemed sufficient by the judge, be unable to attend
15 before the judge, or the assignees, or at any meeting
16 of his creditors, as provided in this act, then the said
17 judge, or some person to be deputed by him for that
18 purpose, and the assignees, or some person appointed
19 by them, shall attend the debtor in prison or else-

-20 where, if he be within this Commonwealth, in order
21 to take his examination ; and the examination thus
22 taken shall be of the same force and effect as if the
23 debtor had attended in person before the judge or the
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24 assignees, or at the meetings aforesaid, and had there
25 undergone the same examination. And if the debtor
26 shall be without this Commonwealth, and shall be
27 unable to return and give his personal attendance at
28 any of the times and for the purposes in this act above
29 specified, and if it shall appear that such absence was
30 not caused by any wilful default of the debtor, and if
31 he shall, as soon as may be after the removal of such
32 impediment, offer to attend and submit to an exami-
-33 nation on oath before the judge and the assignees as
34 herein before provided, and shall do and perform all
33 things by this act required for the purpose of obtain-
-36 ing his certificate, he shall be entitled thereto in like
37 manner as if he had done all the same things at the
38 times respectively first above prescribed. And if the
39 debtor shall, at the time of obtaining his certificate,
40 be in prison for any cause before mentioned in this
41 section, he shall be discharged from such imprisonment
42 upon producing to the prison-keeper his certificate
43 granted pursuant to the provisions of this act.

1 Sec. 10. Every certificate of discharge granted to
2 a debtor under this act, shall be of no effect, if he
3 shall have wilfully sworn falsely as to any material
4 fact in the course of the proceedings under this act;
5 or if he shall have fraudulently concealed any part of
6 his estate or effects, or any books or writings relating
7 thereto; or if, after this act shall go into operation,
8 he shall, in contemplation of his becoming insolvent and
9 of obtaining a discharge under the provisions of this

10 act, make any payment, or any assignment, sale or
11 transfer, either absolute or conditional, of any part of
12 his estate, with a view to give a preference to any
13 creditor, or to any person who is or may be liable as
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14 an indorser or surety for such debtor, or to any other
15 person who has or may have any claim or demand
16 against him : provided, that this clause shall not apply
17 to any security given for the performance of any con-

-18 tract, when the agreement for such security is part of
19 the original contract, and the security is given at the
20 time of making such contract. And all such pay-
-21 ments, assignments, sales and transfers, shall, as to
22 the other creditors of such debtor, be void, in like
23 manner and to the same, effect as conveyances made
24 by any debtor to the intent or whereby his creditors
25 may be delayed, hindered or defrauded, are now by
2G law void as to such creditors ; and the assignees shall
27 and may, by an action in their own names, recover
28 from the creditor so preferred the money or other
29 things so paid, assigned, sold or transferred to him, or
30 the value thereof, for the use of the other creditors.
31 And the creditor so preferred, if he shall have accept-
-32 ed such payment or security, knowing that the same
33 was made or given by the debtor contrary to the pro-
-34 visions of this section, shall not be allowed to prove
35 the debt on account of which such payment or secur-
-36 ity was made or given, nor to receive any dividend
37 therefor out of the estate assigned by force of this act.

1 Sec. 11. The assignees shall forthwith cause the
2 said assignment to be recorded in the registry of deeds
3 in each county in the Commonwealth, in which there
4 may be any real estate of the debtor, on which the
5 same may operate ; and shall also give public notice
6 of their appointment in such manner as the judge
7 shall order; and shall demand and receive from the
8 messenger, and from all other persons, all the estate
9 in his or their possession respectively, which shall
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10 have been assigned or intended to be assigned accord-
11 ing to the provisions of this act ; and they shall sell
12 all the said estate, real and personal, which shall
13 come to their hands, on such terms as they shall think
14 most for the interest of the creditors ; and shall keep
15 a regular account of all monies received by them as
16 assignees, to which every creditor shall at all reason-
17 able times have free resort. And the assignees shall,
18 as soon as may be, after receiving any monies belonging
19 to the estate, deposit the same in some bank, in their

20 names as assignees, or otherwise keep the same dis-
21 tinct and apart from all other monies in their posses
22 sion ; and they shall, likewise, as far as practicable,
23 keep all the goods and effects belonging to the es-
24 tate separate and apart from all other goods in their
25 possession, or designated by appropriate marks; so
26 that all such monies, goods and effects, belonging to
27 the estate, may be easily and clearly distinguished
20 from other like things in the possession of the as
29 signees, and may not be exposed or liable to be taken
30 as their property, or for the payment of their debts
31 And they shall be allowed and retain out of the mon-
32 ies in their hands all the necessary disbursements
33 made by them in the discharge of their duty, and a
34 commission at the rate of five per cent, on the whole
35 sum that shall have come into their hands. And the
36 assignees shall have power, under the direction of the
37 judge, to submit any controversy that shall arise in
38 the settlement of any demands against the estate of
39 the debtor, or of debts due to his estate, to the deter-
-40 mination of one or more arbitrators, to be chosen by
41 the assignees and the other party to such controversy;
42 and the assignees shall likewise have power, under
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43 the direction of the judge, to compound and settle
44 any such controversy by agreement with the other
45 party thereto, as they shall think proper, and most for
46 the interest of the creditors. And it shall be in the
47 power of the creditors, by a vote of the greater part
48 in value, at any regular meeting called by order of the
49 judge for that purpose, to remove all or any ol the as-
-60 signees; and, upon such removal, or upon any vacancy
51 by death or otherwise, to choose one or more as-
-52 signees in his or their place ; and all the estate of the
53 debtor, not before lawfully disposed of, shall be forth-
-54 with as effectually and legally vested in such new as-
-55 signee or assignees, as if the original assignment had
56 been made to him or them ; and the former assignee
57 or assignees, and his or their executors or administra-
-58 tors shall, upon the request and at the expense of the
59 estate in the hands of the new assignee or assignees,
60 make and execute to him or them all such deeds, con-
-61 veyances and assurances, and do all such other lawful
62 acts and things, as may be needful or proper to ena-
-63 ble the new assignee or assignees to demand, recover
64 and receive all the said estate. And when only one
65 assignee shall be originally appointed, or when, by
66 death or otherwise, the number shall be reduced to

67 one, all the provisions in this act contained in refer-
-68 ence to several assignees shall apply to such one.

1 Sec. 12. The assignees shall, at such time as shall
2 be appointed by the judge, within six months from
3 the time of their appointment, call a meeting of all
4 the creditors of the debtor, by a notice to be publish-
5 ed in such manner as the judge shall direct, at which
6 meeting the creditors who have not before proved
7 their debts, shall be allowed to prove the same ; and
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8 the assignees shall produce to the judge and the cred-
-9 itors then present, fair and just accounts of all their

10 receipts and payments touching the estate of the debt-
-11 or, and shall, if required by the judge, be examined
12 on oath as to the truth of such accounts; and the said
13 judge shall thereupon make an order in writing under
14 his hand for a dividend of the said estate and effects,
15 or of such part thereof as he shall think fit, among
16 such of the creditors of the said debtor as shall have
17 proved their debts, in proportion to their respective
18 debts, which order shall be recorded with the other
19 proceedings in the case. Provided, however, that all
20 debts due by the debtor to the United States, or to
21 any persons, who, by the laws of the United States,
22 or of this Commonwealth, are or may be entitled to a
23 priority or preference w’ith respect to such debts out

24 of the estate assigned as aforesaid, shall have the ben-
-25 efit of such priority or preference in like manner as if
26 this act had not been passed. And if, at the time of
27 ordering such dividend, it shall appear to the judge
28 probable that there are just claims against the estate,
29 which by reason of the distant residence of the credi-
-30 tor, or for other sufficient reason, have not been prov-
-31 ed, the judge shall, in ordering such dividend, leave
32 in the hands of the assignees a sum sufficient to pay
33 to every such absent creditor a proportion equal to

34 what shall be then paid to the other creditors.
1 Sec. 13. The said assignees shall, at such time as
2 shall be appointed by the judge, within eighteen
3 months after the appointment of the assignees, make
4 a second dividend of the said estate, in case the same
5 was not wholly distributed upon the first dividend,
6 and shall give notice of a meeting for that purpose of
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6

7 all the creditors of the debtor in such manner as the
8 judge shall direct; at which meeting the creditors
9 who have not before proved their debts, shall be al-

-10 lowed to prove the same; and the accounts of the as-
-11 signees shall then be produced and examined, as pro-
-12 vided in the preceding section, and shall be settled by
13 the judge ; and what, upon the balance thereof, shall
14 appear to be in their hands, shall, by a like order of
15 the judge, be divided among all the creditors who
16 shall then have proved their debts, in proportion to
17 their respective debts: provided, that no creditor
18 whose debt shall be proved at the time of the second,
19 or any after dividend, shall be allowed to disturb any

20 prior dividend, but he shall be paid so far only as the
21 funds remaining unappropriated in the hands of the
22 assignees shall be sufficient therefor. And if at the
23 time of appointing the meeting for the said second
24 dividend, there shall remain in the hands of the as-
-25 signees any outstanding debts, or other property due
26 or belonging to the estate, which cannot, in the opin-
-27 ion of the judge, be collected and received by the as-
-28 signees without unreasonable or inconvenient delay,
29 the assignees may, under the direction of the judge,
30 sell and assign such debts or other property in such
31 manner as shall be ordered by the judge. And such
32 second dividend shall be final, unless any suit relating
33 to the estate be then depending, or any part of the
34 estate be outstanding, or unless some other estate or
35 effects of the said debtor shall afterwards come to the
36 hands of the assignees, in which cases another divi-
-37 dend shall be made, by the order of the judge, in the
38 manner before provided ; and further dividends shall
39 be made in like manner as often as occasion shall re-
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40 quire; and at every regular meeting of the creditors,
41 those who have not before proved their debts shall be
42 allowed to prove the same. And if, after the payment
43 of all debts proved as aforesaid, any surplus shall re-
44 main in the hands of the assignees, the same shall be
45 paid or reconveyed to, or revest in, the debtor or his
46 legal representatives.

1 Sec. 14. The judge, at the commencement of the
2 proceedings in each case under this act, shall appoint
3 a clerk, who shall be sworn to the faithful discharge
4 of his duty ; and the clerk shall keep a record of all
5 the regular meetings of the creditors, and of all the
6 proceedings thereat, and shall preserve all papers duly
7 filed in the course of the proceedings, and perform
8 such other duties appertaining to his office as shall be
9 prescribed by the judge. And the record of the pro-

10 ceedings in each case, with all the papers filed there-
11 in, shall be enclosed together, and at the termination
12 of the proceedings shall be deposited in the probate
13 office of the county, and be there preserved under the
14 care of the register of probate. And the judge may
15 remove the clerk for any cause that he shall deem
16 sufficient; and upon such removal, or upon the death,
17 resignation or absence of the clerk, may appoint an-
18 other in his place. And the certificate of discharge,
19 when granted by the judge, shall be recorded at length
20 by the clerk with the other proceedings; and copies
21 of all parts of the said record, duly certified by the
22 register of probate, shall in all cases be admissible as
23 evidence, prima facie, of the facts therein stated and
24 contained.

1 Sec. 15. The judge shall attend and preside at all
2 meetings of the creditors, and shall regulate the pro-
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3 ceedings thereat; and he may adjourn any meeting
4 from time to time as occasion shall require, and all
3 things lawfully done at any such adjourned meeting,
6 shall be of the like force and effect as if done at the
7 original meeting. He shall also have power to ad-
-8 minister all oaths that shall be required in the course
9 of the proceedings. And if any creditor, who shall

10 reside more than ten miles from the place of meeting
11 of the creditors, shall be required to make oath in
12 support of his claim ; such oath may be administered
13 by any justice of the peace, or other person duly
14 qualified to administer oaths in the place or county
15 where the debtor maybe; and every creditor who
16 has proved his debt may appear, vote and act, at all
17 meetings of the creditors, by his attorney duly consti-
-18 tuted, in like manner as if he were personally present.

1 Sec. 16. There shall be allowed and paid, out of
2 the estate and effects of the debtor, the following fees
3 for the respective services herein after mentioned ;

4 that is to say :

5 To the judge, for receiving and allowing the origi-
-6 nal petition, and issuing his warrant thereon, five dol-
-7 lars ; and the same sum for every day which he may
8 be employed in this duty, to be apportioned among
9 the several causes, if there be more than one, on

10 which he may act on the same day.
11 To the clerk, for every day’s attendance upon or
12 with the judge, on any business arising in the case,
13 a sum not exceeding two dollars per day ; and such
14 further compensation for keeping a record of the pro-
-15 ceedings, and for any other services performed by him
16 as the judge shall allow.
17 To the messenger, such compensation as the judge
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18 shall see fit to allow, according to the circumstances
19 of each case ; regard being had to the fees allowed to

20 sheriffs for like servh es.
lo every witness the same fees as are or may be

22 allowed to witnesses in the court of common pleas.
Sec. 17. Every master in chancery, in the county

2 for which he is appointed, shall have and exercise all
3 the jurisdiction, power and authority, herein before
4 given to the several judges of probate for the respec-
-5 live counties ; and all the provisions in this act con-
-6 tained in reference to the said judges of probate, shall
7 apply to the said masters in chancery respectively, in
8 like manner as if they had been in every instance spe-
-9 dally mentioned. And in case the judge of probate,

10 or any master in chancery, before whom any proceed-
-11 ings under this act may be pending, shall die, or shall
12 from any cause be absent or unable at any time to at-
-13 tend and perform any of the duties required of him,
14 the same duties shall and may be performed by any
15 other of the said officers, in like manner as if the pro-
-16 ceedings had been commenced before him.

1 Sec. 18. The supreme judicial court shall have a
2 general superintendence and jurisdiction, as a court of
3 chancery, of all cases arising under this act; and may,
4 from time to time, make such general rules and forms
5 as they shall judge necessary to establish and maintain
6 a regular and uniform course of proceedings therein,
7 in all the different counties; and they shall also have
8 power, in all cases which are not herein otherwise spe-
-9 cially provided for, upon the bill, petitic; , or other prop-

-10 er process, of any party aggrieved by any proceedings
11 under this act, to hear and determine the case, as a

12 court of chancery, and to make such order or decree
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13 therein as law and justice shall require; and all the
14 powers granted in this section, may be exercised either
13 by the said court at any law term thereof, or by any
16 one justice thereof respectively, in like manner in all
17 respects as other chancery powers vested in said court
18 may by law be exercised, excepting the power of
19 making general rules and forms as aforesaid, which
20 latter power shall be exercised only at a law term of
21 said court.

1 Sec. 19. If any person arrested on mesne process
2 in any civil action for the sum of one hundred dollars
3 or upwards, shall not give bail therein on or before the
4 return day of such process ; or if any person shall be
5 actually imprisoned for more than thirty days, either
6 upon mesne process or execution, in any civil action
7 for the sum of fifty dollars or upwards ; or if any per-
-8 son whose goods or estate are attached on mesne
9 process in any civil action for the sum of one hundred

10 dollars or upwards; shall not on or before the return
11 day of such process dissolve the attachment in the
12 manner herein after provided ; then, and in each of
13 the cases aforesaid, any creditor, having a demand
14 against such person to the amount of one hundred
15 dollars, for which a suit might then be brought, and
16 which is in its nature proveable against the estate of
17 an insolvent debtor according to the foregoing provi-
-18 sions of this act, may apply by petition to the judge
19 of probate, or to any master in chancery, for the coun-
-20 ty in which the said debtor resides, setting forth the
21 said facts, and praying that a warrant may issue, to
22 take possession of the estate of the said debtor, and
23 that such further proceedings may be had as are here-
-24 in above provided for dividing and distributing the
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25 same among all the creditors of such debtor. And if
26 the facts set forth in such petition shall appear to be
27 true, to the Judge or the master in chancery to whom
28 the same shall be presented, he shall forthwith, by
29 warrant under his hand and seal, appoint some suitable
30 person as messenger, to take possession of all the es-
-31 tate, real and personal, of such debtor, in like manner
32 as above provided in the first section of this act with re-
-33 spect to the warrant therein mentioned; and the mes-
-34 senger shall, in addition to the public notice above
35 required in this behalf, give notice to the debtor of
36 the issuing of the said warrant, in such manner as the
37 judge shall in the same warrant prescribe. And
38 thereupon the estate of the said debtor shall be taken,
39 disposed of and divided among his creditors, in like
40 manner as it would or ought to be by force of a war-
-41 rant issued according to the first section of this act;
42 and all the proceedings, after the execution of the
43 warrant issued by force of this section, shall be con-
-44 ducted in the same manner as in this act is before
45 provided, in reference to proceedings commenced up-
-46 on the petition of the debtor himself.

1 Sec. 20. Any person whose goods or estate shall
2 be attached on mesne process in any civil action, may
3 at any time before final judgment therein, dissolve
4 such attachment, by giving bond with sufficient sure-

-5 ties to be approved by the court in which the action
6 is pending, or by any justice thereof, or by any justice
7 of the supreme judicial court, with condition to pay to

8 the plaintiff in such action the amount, if any, that he
9 shall recover therein, within thirty days after the final

10 judgment in such action ; and no sureties shall be
11 deemed sufficient for this purpose, unless it shall be
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12 made clearly to appear that each of the sureties, if
13 there are only two, is worth double the sum for which
14 the attachment is laid ; or, if there are more than two
15 sureties, that they are all together worth four limes
16 the sum for which the attachment is laid, over and
17 above what will pay all their debts.

1 Sec. 21. Where two or more persons who are
2 partners in trade become insolvent, a warrant may be
3 issued in the manner provided in this act, either on
4 the petition of such partners or of any one of them, or
5 on the petition of any creditor of the partners ; upon
6 which warrant all the joint stock and property of the
7 company, and also all the separate estate of each of
8 the partners, shall be taken, excepting such parts
9 thereof as may be by law exempted from attachment;

10 and all the creditors of the company, and the separate
11 creditors of each partner, shall be allowed to prove
12 their respective debts. And the assignees in such
13 case shall be chosen by the creditors of the company;
14 and they shall keep separate accounts of the joint
15 stock, or property of the company, and of the sepa-
-16 rate estate of each member thereof; and after deduct-
-17 ing out of the whole amount received by the assignees
18 the whole of the expenses and disbursements paid by
19 them, the net proceeds of the joint stock shall be ap-

-20 propriated to pay the creditors of the company, and
21 the net proceeds of the separate estate of each part-
-22 ner shall be appropriated to pay his separate creditors.
23 And if there shall be any balance of the separate es-
-24 tate ot any partner, after the payment of his separate
25 debts, such balance shall be added to the joint stock
26 for the payment of the joint creditors; and if there
27 shall be any balance of the joint stock after the pay-the pay
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28 ment of the joint debts, such balance shall be divided
29 and appropriated to and among the separate estates of
30 the several partners according to their respective rights
31 and interests therein, and as it would have been if the
32 partnership had been dissolved without any insolven-
33 cy; and the sum so appropriated to the separate es-
34 tate of each partner shall be applied to the payment
35 of his separate debts. And in all such proceedings
36 against partners, each one of them shall be entitled to
37 the allowance before provided for the maintenance of
38 himself and his family; and the allowance on the net
39 produce of the estates, as provided in the eighth sec-
40 tion of this act, shall be computed on the joint estate,
41 and also on each of the separate estates, as if there
42 had been a separate warrant against each, provided
43 that neither of the partners shall receive in the whole
44 more than five hundred dollars. And the certificate
45 of discharge shall be granted or refused to each part-
46 ner, as the same would or ought to be if the proceed-
47 ings had been against him alone. And in all other
48 respects the proceedings against partners shall be con-
49 ducted in like manner as if they had been commenced
60 and prosecuted against one person alone.

1 Sec. 22. In case any insolvent shall refuse, or un-
2 reasonably neglect to execute any instrument which
3 he shall be lawfully required, by virtue of this act, to
4 execute, pursuant to an order of the judge, or shall
5 disobey any lawful order or decree of the judge in
6 relation to the settlement of his estate pursuant to this
7 act, the judge shall issue his warrant to any civil offi-
-8 cer commanding him to arrest and commit such debt-
-9 or to the common jail in the county where such debt-

10 or may be found, or where he dwelt at the time of his
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11 insolvency ; and the said debtor shall remain in close
12 custody until he shall obey the order or decree of the
13 said judge, unless he shall be released therefrom by
14 the Supreme Judicial Court or some justice thereof
15 on a writ of habeas corpus pursuant to law ; and any
16 assignee appointed by virtue of this act, who shall re-
-17 fuse or unreasonably neglect to execute any instru-
-18 merit which he shall be lawfully required by the judge
19 to execute, or shall disobey any lawful order or de-
-20 cree of the judge in the premises, he shall be liable to
21 be committed to, and detained in the common jail of
22 the county where he may be found, or he dwelt at
23 the time when he was appointed assignee, until he
24 shall obey the said order or decree, unless he shall be
25 released therefrom in manner aforesaid.

1 Sec. 23. Any person who shall have performed any
2 labour as an operative in the service of any insolvent
3 shall be entitled to receive from the assignee of such
4 insolvent, the full amount of the wages due to him for
5 such labour, not exceeding twenty-five dollars, pro-
-6 vided that such labour shall have been performed
7 within sixty-five days before the insolvency of his
8 employer ; and such debts shall be deemed to be pre-
-9 ferred debts next after debts due to the United States

10 and to the Commonwealth
1 Sec. 24. All the provisions of law inconsistent with
2 the provisions of this act are hereby repealed ; saving
3 all rights which have accrued to any person by virtue
4 of the same which shall be judged and decided upon
5 in the same manner as if this act had not been passed.

1 Sec. 25. This act shall go into operation at the
2 expiration of three months from the passage thereof.

7




