
HOUSE. No. 88.

REPORT
ON THE

FORFEITURE OF THE CHARTER OF A BANK

FOR THE

REFUSAL TO PAY ITS NOTES IN SPECIE.



House of Representatives, Feb. 1, 1838.

Ordered. That the Committee on the Judiciary he in-
structed to inquire, whether the suspension of specie
payments by any bank, he such a violation of the rules,
restrictions and conditions provided by law, that the char-
ter may be declared forfeited, according to the provisions
of the 40th section of the 36th chapter of the Revised
Statutes, and report thereon as soon as may be.

L. S. CUSHING, Clerk.

(TommonUjfaltli of iHassacljttScttsc
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The Committee on the Judiciary, to whom was referred
the order of Mr. Fox, of Lowell, “ with instructions to
inquire whether the suspension of specie payments by
any bank be such a violation of the rules, restrictions
and conditions provided by law, that the charter may
be declared forfeited, according to the provisions of the
40th section of the 36th chapter of the Revised Stat-
utes,” having maturely considered the same, a majority
of them report as follows :

Your committee would premise, that they view the in-
quiry directed by the accompanying order as purely legal,
and as not touching the question whether it would be
expedient for the Legislature to declare the charter of
any bank forfeited for having suspended the payment of
specie. By the “ suspension of specie payments,” men-
tioned in the order, is understood that general suspension
and refusal, which, by the Governor in his message, by
the Legislature in their debates, and by the people all
over the land, is taken for granted to have occurred, and
which, therefore, needs no proof in the present inquiry.

The fortieth section, referred to in the order, provides,
that if the Legislature, after an examination and hearing,
shall determine that any bank “ has exceeded its powers,
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or has failed to comply with any of the rules, restrictions
and conditions provided by law, its charter may be declared
forfeited. It appears from this language, that any excess
of power exercised by a bank, or a violation of any of the
rules, restrictions or conditions provided by law, subjects it
to the mercy of the Legislature, and works a forfeiture of
its charter, if this tribunal chooses to exercise the right.
The language of the section is broad, explicit and unqual-
ified, without proviso or limitation. The first inquiry,
then, would seem to be, whether the refusal to pay specie
is a violation of any of those rules, restrictions or conditions
provided by law. The 291 h section of the 36th chapter of
the Revised Statutes provides, that “ if the officers of any
bank shall refuse or delay payment in gold or silver money,
of any note or bill of such bank, presented for payment
in their usual hours of business, the said bank shall be
liable to pay the holder of such note or bill as damages,
at the rate of 24 per cent, a year, for the time during
which such payment shall be delayed or refused.” The
spirit of this provision is understood to be a “rule” upon
the banks to hold themselves in readiness to pay specie in
their usual hours of business, as well as to provide an in-
demnity to the holder. Of course, a suspension of specie
payments, which is both a “refusal” and “delay,” is a
violation of the rule. An individual suing for the penal-
ty, must prove a presentment for payment in order to re-
cover, but a failure of evidence in this particular does not

show that there has been no violation of law, any more
than a want of proof as to notice to an endorser proves
that the promisor paid his note at maturity. The injunc-
tion upon the bank is to be in readiness to pay specie,
and upon the holder to make the demand. If the bank
has refused such payment, it has neglected to comply
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with this “ condition ” provided by law. The bank is
made subject to a penalty, but the offence is,—not that
the holder has proved a demand,—but the refusal of the
bank to pay.

The 68th section of the same chapter of the Revised
Statutes provides, that no bank shall make any loan or
grant any discount, unless the amount of the loan or the
proceeds of the discount shall be payable by the bank on
demand in specie, or in the bills of the bank, with a heavy
penalty annexed, which enures to the Commonwealth,
and not to the holder of the bills. The provision in re-
gard to “the bills of the bank” was inserted in the Re-
vised Statutes. By the original act of 1829 the proceeds
of the discount were to be payable on demand in specie
only, without the foregoing words. No construction
would warrant the conclusion that anv other than bills

>/

equivalent to specie, could have been intended by the
Legislature.

The 61st section also contains a provision which alone
and conclusively settles the question, if there still remains
any doubt. It provides “that every bank which shall is-
sue any bill, note, check, or draft, redeemable in any
other manner than by payment in specie on demand,”
“shall be liable to pay the same in specie to the holder
thereof on demand at said bank.” This is an express
“ restriction ” upon the bank, with a penalty annexed ;

and if a bank cannot in any manner, even by the use of
express terms on the face of its notes, avoid its liability to

pay specie, it must follow a fortiori that a refusal where
the bill on its face purports to be redeemable in gold or
silver would be a violation of the “conditions” of the
law.

There are numerous other provisions of the banking
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law, such as the payment of one half of the capital stock
into the vaults of the bank in gold or silver, with the in-
tention that it shall remain therein ; those relating to loans
to stockholders before paying in ; the sale and transfer of
shares; the regulations as to the “tender of gold” by a
bank, its weights and balances ; the right of having specie
weighed in either scale ; and the form of returns : all ot
which are predicated upon the supposition, that every bank
is at all times ready to redeem its bills in gold or silver ;

and which would be entirely nugatory, if it were in the
power of a bank, without authority of law, to suspend spe-
cie payments. Banks are authorized to loan and negoci-
ate their moneys by discounting on “banking principles,”
and on banking principles only. Does not a bank, then,
which, in making its discounts, issues bills under a known
and acknowledged determination not to redeem them in
specie violate a condition imposed by law ?

But a bank may forfeit its charter if it “has exceeded
its powers,” as well as when it has violated the rules pro-
vided by law. Surely it ought not to be seriously main-
tained, that a bank, by a suspension of specie payments,
such as is contemplated in the order under consideration,
exercises a power entrusted to it by the law', or in other
words, that it does not exceed its powers, even if it vio-
lates no express rule.

Upon general principles alone, and without reference
to the particular provisions of our banking laws, it seems
clear that the refusal or delay by a bank to redeem its
bills in gold or silver, on demand, is a direct violation of
one of the first and fundamental principles of banking as
heretofore understood and practised in this Common-
wealth. The true and legitimate idea of a bank bill is,
and with us always has been, that it was convertible into
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specie at the will of the holder. The constitution of the
United States provides, that “no state shall make any
thing but gold and silver coin a tender in payment of
debts.” Any statute of this state, or any charter given to
a bank, which should authorize the payment of debts in
any thing but specie, would of course be unconstitutional.
Every charter must necessarily be granted and accepted
under an obligation either express or implied, that the
bank, if required, shall redeem its notes in gold or silver.
As banks are constituted with us, it is as necessary to
banking principles, as blood to the healthy pulsations of
the heart, or gravitation to the principles of mechanics.
Every man and every bank, giving a note, by the para-
mount law of the land is bound to pay it in gold or silver.
Any bank which suspends such payment, exceeds its pow-
ers, for no such powers are to be found in any banking
law, repealed or unrepealed, and therefore comes express-
ly within the terms of the fortieth section.

Putting the case upon the ground of a contract, and
applying the legal rules of construction, it is apparent that
the banks being bound by their contract to pay specie,
and having made no exceptions or reservations against
“ unavoidable accidents,” or cases of extreme necessity;
supposing such cases to have occurred, they cannot avail
themselves of the plea of necessity as a legal defence.
How far such an excuse ought to avail in an inquiry by
the Legislature, as to the expediency of declaring their
charters forfeited, is not embraced in the question sub-
mitted.

Your committee therefore, are of opinion, that the
refusal of specie payments by any bank, is such a viola-
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tion of law, that its charter may be declared forfeited ac-
cording to the provisions of the 40th section of the 36th
chapter of the Revised Statutes.

C. P. HUNTINGTON,
WILLIAM LINCOLN,
ROBERT RANTOUL, JR.
THOS. HOPKINSON.


