
HOUSE. No. 41.

March 3, 1838,

The Committee on the Judiciary, who were directed, by
an order of Jan. 29, 1838, to inquire into the expedi-
ency of making any alterations in the laws respecting
the erection and support of Division Fences, beg leave
to

That they have examined the provisions of the Revi-
sed Statutes upon this subject, and are of the opinion that
they are sufficiently plain and distinct. The leading
principle of the law upon this subject is, that adjoining
owners of lands may be compelled to perform their fair
proportion, each, of the work of erecting and maintaining
a division fence between them. In case the parties can-
not agree, either of them may call upon the proper offi-
cers—fence viewers—to assign and determine their re-
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spective rights and duties. The obligation of an adjoin-
ing owner to perform his part of this duty can be avoided
only, by his throwing his lands in common. As long as he
claims an exclusive right to his own land, of whatever de-
scription it may be, he is bound to do his part in erecting
and maintaining the fence, which defines the extent of his
property; and this obligation ceases only, when he an-
nounces his determination, according to the Statutes, to
give up his exclusive rights and make his land common.
A particular case was presented to the committee, in
which pasturage was suffered to border upon woodland.
And the question was asked, whether the owner of the
woodland was required to bear any part of the expense of
erecting a division fence. For the reasons already given,
the committee are of opinion, that the owner of wood-
land is as much bound to perform his part of the labor,
as the owner of a wheat-field, unless he pursues the course
pointed out in the statutes, to relieve himself of the obli-
gation. They therefore report, that it is inexpedient and
unnecessary to legislate on this subject.

All which is respectfully submitted,

B. G. O. COLBY
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