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REPORT AND BILL

ENLARGING

THE JURISDICTION OF THE COURT OF COMMON PLEAS.



March 21, 1838.

Ordered, That the Committee on the Judiciary in-
quire into the expediency of enlarging the jurisdiction
of the court of common pleas in civil actions.

L. S. CUSHING, Clerk.

House of Representatives,
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House of Representatives, March, 1838.

The Committee on the Judiciary, to whom was referred
an order, to inquire into the expediency of enlarging
the jurisdiction of the court of common pleas, have at-
tended to that subject, and report as follows :

The object of enlarging the jurisdiction of the common
pleas court, is to render more equal than at present, the
labors of that court, and the supreme judicial court. By
official returns from the clerks of both these courts, now on
the files of the House of Representatives, it appears, that
in the years 1833 and 1834, the court of common pleas
was in session in different parts of the Commonwealth,
seven hundred thirty-three days, or, three hundred sixty-
seven days in each year, which, supposing the labor to
have been performed equally by the four judges, gives
each judge, an annual duty of ninety-two days, or, one
quarter of a year; and as the chancery jurisdiction,
which is every day increasing the labors of the supreme
judicial court, is not vested in the court of common pleas,
and few, if any calls are made on the judges out of court,
it is supposed, that their official occupations could not
have employed much more than one quarter or one third
of their time, leaving them seven or eight months of leis-
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ure. It will be observed, that the aforesaid returns were
made after the alteration of the criminal jurisdiction of
the courts, which was, by statute ot 1832, chap. 130.

Your committee have not had time, since the aforesaid
order was referred to them, to obtain returns from all
the counties, but they have received them from the clerks
of the common pleas courts in Suffolk and Middlesex, for
the years 1835, 1836, and 1837, by which it appears,
that the days of session of that court in Middlesex, were
less in these years, than in 1833 and 1834; while in Suf-
folk, the number of days was increased, though not in
equal proportion to the diminution in Middlesex. From
these facts, it would appear, that the returns for the years
1833 and 1834, may be relied on with some confidence,

as furnishing a fair average of the annual labor of the
judges of the court of common pleas. Similar returns of
the sessions of the supreme judicial court, for the same
years, 1833 and 1834, were obtained by a former commit-
tee of this House, and are on file. By these it appears,
that in 1833, each of the judges sat in court, one hundred
and sixty-one days, and in 1834, one hundred and seventy
days, or, between five and six months; besides this, each
judge is called upon frequently, to hear motions for in-
junctions, or, to pass interlocutory decrees, or, exercise
other chancery process ; to try writs of habeas corpus;
to attend capital trials at extra sessions, in distant parts
of the Commonwealth, and to perform other duties of like
character; it is also their duty, to draw reports of cases
tried before them, to investigate questions of law which
have been argued, and to draw up opinions on such ques-
tions. These duties are harrassing and responsible,
though perhaps not so much so as that of presiding in
court, for it is difficult to conceive of any labor more
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wearing on the system,'than to sit all day, for weeks in
succession, listening to evidence and arguments,—watch-
ing over and protecting the legal rights of both parties,—
and finally, summing up the case, and sifting the material
from the immaterial facts and evidence. Your commit-
tee are unable to obtain precise evidence as to the quan-
tity of time expended by the judges of the supreme court
in the performance of these duties, which being at their
own chambers, the public see nothing of, but from the
best information they can procure, your committee think
it cannot be less than ninety days or three months;
which added to the actual sessions in open court, as
shewn by the returns, makes the period of between eight
and nine months, employed by each judge, in official la-
bor of the most responsible nature, as a member of a
court from which there is no appeal. By comparing the
returns for the years 1833 and 1834, with those for 1835,
1836, and 1837, your committee find that the actual sit-
tings in open court in the county of Suffolk, have increas-
ed every year, since 1833; the number of days thus em-
ployed by the judges in this county, in 1837, was up-
wards of twenty-five per cent, larger than in 1833. In
Middlesex, the average is about the same, or, a little less
than it was in 1833 and 1834. It is not to lie forgotten,
that this Legislature by the bank commissioners’ act, has
increased, and by other acts now before the Legislature,
probably will, increase the duties of the judges of the su-
preme court; and unless some mode of relief lie devised,
your committee are unable to see how they will be able
to perform all the labors required of them. It has been
shown that nearly nine months of their time, is spent in
court, or, at chambers in official duties.

The law requires the supreme court to visit almost
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every county twice in each year, a duty which must of
necessity employ a large part of the remaining three or
four months ; and when the Sundays and other days of
religious worship are deducted, amounting, in the aggre-
gate, to nearly two months, it is manifest that the court
will have absolutely no time to devote to the very re-
sponsible new duties imposed on them, unless some other
of their labors are diminished. It has appeared to your
committee that the best mode of effecting this, is by en-
larging the final jurisdiction of the common pleas court in
matters offact, leaving the right of appeal to the supreme
court on matter of law

, without alteration. Your com-
mittee, by the bill herewith reported, propose to increase
the jurisdiction of the common pleas court from one hun-
dred to three hundred dollars. They think this may be
done, and even more, with perfect safety to the citizens.

The judges of that court are highly able and competent
men, and when it is recollected that the citizens are now
liable to be summoned before the United States Circuit
Court, the jurisdiction of which, in matters of fact, is un-
limited in amount; there is no appeal on matter of
fact ; and none on matter of law, unless the amount in
controversy exceeds two thousand dollars. Your commit-
tee think that it cannot be unsafe or indiscreet to give to
the common pleas court a final jurisdiction in matters of
fact only, where the amount in controversy does not ex-
ceed three hundred dollars.

Your committee, therefore, recommend the passing of
the accompanying bill.

For the committee,

CHARLES P. CURTIS, Chairman.
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In the Year One Thousand Eight Hundred and Thirty-
Eight.

Be it enacted by the Senate and House of Repre-
sentatives, in General Court assembled , and by the autho-
rity of the same , as follows :

1 Sec. 1. The eighty-second chapter of the Re-
-2 vised Statutes is amended in the sixth section, by
3 striking out the word “ one,” and inserting in the
4 place thereof, “ three.”
1 Sec. 2. The one hundred and twenty-first chapter
2 of the Revised Statutes is amended in the sixth and
3 eleventh sections, by striking out the word “ one,”
4 wherever the same is found, and inserting, in the place
6 thereof, the word “ three.”
1 Sec. 3. This act shall take effect from the passage
2 thereof, excepting as to actions before then com-
-3 menced.

AN ACT
To Amend the Eighty-second Chapter and the One Hun-

dred and Twenty-first Chapter of the Revised Statutes*
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