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April, 1838.

The Committee of the Judiciary, to whom, a bill report-
ed by them, concerning mortgages of personal proper-
ty, was recommitted, with instructions to consider the
expediency of providing, that no mortgage of personal
property shall be valid, against any but the parties
thereto, unless possession of the mortgaged property
be delivered to, and retained by the mortgagee,—have
considered the said subject, and they report, that, in
their opinion, such a law’ would not be expedient.

The practice of securing the payment of debts, by
pledge or mortgage of property, is as ancient as the Mo-
saic Law, and the convenience of it, has been the cause of
its adoption into the laws of all countries, where civilization
has made any progress. It is true, that our ideas on this
subject, are drawn principally from the nature and char-
acter of mortgages of real estate, but your committee
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believe, that, with proper regulation, mortgages of person-
al estate, may be made as convenient to the public, and
afford as much security, as well to the parties as to other
persons, as mortgages of real estate. It must be appa-
rent however, that the usefulness of this species of secu-
rity, would be greatly diminished, if no mortgage were
valid, unless the property were delivered into the hands,
and retained in the possession of the mortgagee. In re-
gard to many kinds of property, this is impossible, with-
out destroying the whole object and benefit of the ar-
rangement : Take for instance, a ship, the cost of which,
is often twenty or thirty thousand dollars; the owner
cannot afford to invest so large a part of his capital, in
what may be termed his tools or machinery, but if he can
borrow half the value, on mortgage or bottomry, he can
with his other means, load and use his ship to advantage.
If he is compelled by law, to deliver the ship to the mort-

gagee, and the mortgagee is bound to keep her in his
possession, it is manifest, that the contract (if indeed any
one could be found willing to lend money on such terms,)
instead of being beneficial, w’ould be ruinous certainly to
the mortgager, and as the mortgagee would be answera-
ble for the expenses of keeping the ship, it might prove
injurious to him likewise. Apply the same reasoning to

the machinery of a manufacturer; he purchases land and
a mill privilege, and erects his mill; but his machinery is
worth double the value of the real estate ; what objec-
tion can there be in principle, to a mortgage of the ma-
chinery, without the mortgagee’s taking and keeping ac-

tual possession of it, which does not apply with equal
force to a mortgage of the land and mill, without the
mortgagee’s taking and keeping actual possession of that ?

If equal notoriety be given to the transactions, your com-
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mittee cannot perceive any reason for prohibiting one,
more than the other. Household furniture is another spe-
cies of property, which, in populous places, often consti-
tutes the whole capital and means of livelihood of the
owner; public-houses and boarding-houses, are frequent-
ly kept by widows and other persons of small capital, who
are able to furnish their houses respectably on credit, by
paying a part of the purchase money down, and mortgaging
the furniture for the balance. It is clear, that this would
be impracticable, if the mortgagee must take and keep
actual possession of the property ; the furniture, like the
merchant’s ship, and the manufacturer’s machinery, is the
means whereby the owner lives, and to be productive,
must remain in his or her possession.

Your committee could multiply such illustrations indef-
initely, but they are sure, that the good sense and expe-
rience of every member of the House, will suggest them
to his own mind.

There are then, cases, where mortgages of personal
property, without the possession of the mortgaged premi-
ses being delivered to, and retained by the mortgagee,

are
not only convenient, but are almost indispensable to the
community ; but such cases as these, ought to be kept
within proper regulations, and the same regulations may
be applied as well, to many other kinds of property.

The object of your committee, in the bill they former-
ly reported, was to remedy the mischiefs, and prevent the
frauds in mortgages of personal property, which have
doubtless tended to bring the system into disfavor. The
first complaint, was, that mortgages of this kind were

often given, without any definite description of the prop-
erty transferred, or, of the debt to be secured,—a whole-
sale conveyance of all the mortgager’s furniture, or, stock
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in his store, &c., as security for all the debts he then
owed, or, might afterwards owe to the mortgagee, —de-
signedly made so vague, that if a creditor should attach
the property at any interval of time afterwards, there
should always be incumbrances enough, to cover and pro-
tect it,—intentionally so indistinct, as to prevent attach-
ments, from fear of what might befal thereupon.

The first section of your committee’s bill is designed to

correct this abuse, by requiring that the goods and chat-
tels intended to be mortgaged shall be clearly described,
and that the debt to be secured shall be expressly stated
in the instrument; and in order to prevent another abuse
which your committee believe prevails to some extent, of
putting on record mortgages for long periods of time,
thereby locking up property, perhaps fraudulently, for long
terms,—this bill prescribes that no such mortgage shall be
valid where the condition is not to be performed within
one year. This provision may not prevent frauds alto-
gether, for the ingenuity of man has never yet framed a
law that could not be evaded ; but it will render them
more difficult and less frequent.

Another provision of the first section is, that where a

mortgager lives in one town and carries on his business in
another, the mortgage shall be recorded in both towns ;

the object is to give notoriety, and prevent frauds in these
transactions.

The second section is only in furtherance of the great
principle of the insolvent law, passed with so much unan-
imity, of making an equal distribution among all the cred-
itors of the insolvent.

The third section contains a new and important provis-
ion. As the law now stands, in chapter ninety of the
Revised Statutes, mortgaged property may be attached
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and held, provided the attaching creditor, within twenty-
four hours after demand, pays the mortgagee the amount
of his incumbrance. In order to entitle himself to such
payment or a restitution of the property, the mortgagee
shall make his demand in writing, and state a just and
true account of his debt or demand ; and if the same is
not paid or tendered to him within twenty-four hours af-
terwards, the attachment is dissolved, and the property is
to be restored.

According to the terms of this law, if the attaching
creditor does not promptly pay, just what the mortgagee
thinks proper to demand, he loses his attachment. Sup-
pose, however, that the mortgagee demands and receives
more than is justly due to him, what remedy has the
creditor ? To sue him for the excess, with interest there-
on, at the rate of twelve per cent! Your committee be-
lieve, that there are many who would be willing to re-
ceive as much more than their just dues, as they could
induce the creditor to pay, if the only penalty for it was
the liability to a suit at law, even if judgment should be
rendered for twelve per cent interest !

Your committee are not friendly to the multiplication of
oaths, but it is difficult to devise a scheme by which this
kind of fraud can be prevented, except by obliging the
mortgagee to make oath to his account, on pain of prose-
cution for perjury if it be false. This is analogous to the
mode of proving debts before commissioners of insolven-
cy and in other cases.

Section four provides, that if the attaching creditor
lives at a distance from the place of the attachment, he
shall be allowed one day for every ten miles distance, to

provide the means of discharging the demand of the mort-

gagee, As the demand may be made on the officer or the
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creditor, at the election of the mortgagee, it is manifest,
that, if the attaching creditor dwells in Worcester or Berk-
shire, and the property attached is in Boston, the twenty-
four hours might elapse long before the officer could com-
municate the demand made on him to the creditor.

Section five is intended to protect honest purchasers of
mortgaged goods, which are left in the possession of the
mortgager, from the claims of the mortgagee. Take, for
instance, a trader’s goods, mortgaged for a just debt, but
by the consent of the mortgagee, left in the shop or store
of the mortgager, and exposed for sale in the usual course
of business. Your committee think that a sale made to
a bona fide purchaser, in the usual course of the mortga-
gers trade or business, ought to be valid, notwithstanding
the mortgage may have been recorded, unless the mort-
gagee can prove that the purchaser had actual knowledge
of the mortgage independently of the mere registration.
Cases have occurred where property has been purchased
and paid for, and possession delivered by the mortgager,
to the vender, all in good faith on the vendee’s part, and
afterwards replevied from him or his assigns by the mort-

gagee. It is not meet, as your committee think, that the
mortgagee should, by leaving the property in the mortga-
ger’s hands, enable him to defraud an innocent purchaser.

The sixth and seventh sections need no explanation.
In conclusion, your committee are of opinion, that mort-

gages of personal property, when properly regulated, are
convenient and useful, and they report the bill committed
to them, with alterations, which they believe will remove
some of the objections to it.

For the committee,

CHARLES P. CURTIS, Chairman.
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Amendments to the bill concerning Mortgages of Person-
al Property.

1 In Sec. 6. After the word void, insert “as to all
2 persons, except the parties to it.”
1 In Sec. 7. After the word void, insert “as to all
2 persons, except the parties to it, unless the rnortga-
-3 gee shall prove, that he was prevented from perform-
-4 ing this duty, by inevitable accident.”

Add a new section, as follows :
1 “Sec. 8. When the condition of a mortgage of
2 personal property, shall have been fully performed,
3 the mortgagee shall discharge the same, by causing an
4 entry thereof to be made in the margin of the record,
6 and for refusing so to do, he shall he subject to the
6 penalties provided for a refusal to discharge a rnort-
-7 gage of real estate.




