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House of Representatives, April 6, 1838.

The Committee on the Judiciary, who were directed, by
an order of March 27, 1838, to consider and report,
whether, under the late amendment of the constitution,
when a town is divided, or, a portion of one town set
off to another, by act of the Legislature, the right of
being represented in the General Court, belongs exclu-
sively to the old town, or, may be divided with the
new town, or, apportioned between the town from
which a part is taken, and the town to which the an-
nexation is made, and whether the Legislature in such
cases, have the right of apportioning the representation,
by law, beg leave to

That the decision of these important questions, must
depend entirely upon the construction of the late amend-
ment of the constitution, which is now a part of the fun-
damental law, and cannot be altered by the Legislature.

The article of amendment, was incorporated into the
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constitution, for the single purpose of regulating and de-
termining the right of representation in the General
Court. It provided, that a census should be taken on
the first day of May, A. D. 1837, and every tenth year
afterwards, as the basis of the apportionment among the
several towns and cities of the Commonwealth, and es-
tablished the principles upon which such apportionment
should be made. It is obvious, that it was the object of
this amendment, to provide for an equality of right of
representation at the time the first census was taken, and
at the expiration of every ten years, to keep up that
equality, by taking a new census, and making a new ap-
portionment. The fluctuations in the population of
towns and cities, which may lessen in the intervening
time, may be productive of some practical inequality, but
no other provision is made for this case, than the taking
of a new census, and making a just and equal apportion-
ment once in every ten years.

The article of amendment provides, that when the
census has been duly taken, and returned to the Gover-
nor and Council, they shall “ascertain and determine,”
according to the principles prescribed therein, the num-
ber of representatives which each town and city is enti-
tled to elect, “ and when the number of representatives,
to be elected by each city, town, or representative dis-
trict, is ascertained and determined as aforesaid, the Gov-
ernor shall cause the same to be published forthwith, for
the information of the people, and that number shall re-
main fixed and unalterable for the period often years.

A census was taken in May, 1837, duly returned to

the Governor and Council, and they have “ ascertained
and determined,” the number of representatives which
each city and town are entitled to send to the General
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Court, for the next ten years, and this is a 11fixed and
unalterable ” right of each city and town, for that period
of time. A new census cannot properly he taken in the
interim, between the taking of the first and second cen-
sus, for this purpose.

The first question contained in the order, may be an-
swered in the very words of the constitution. When a
town is divided, or a portion of one town set off to anoth-
er, does the right of being represented, belong exclusive-
ly to the old town, or, may it be apportioned between
them ? The answer is, that the right of the town from
which the territory is taken, has been “ ascertained and
determined,” by legal authority, and is “ fixed and unal-
terable.” Any number of persons may move into it, or,
may remove from it, but its number of representatives
cannot thereby, be increased or diminished, until the cen-
sus is taken. The same principle must apply to the in-
corporation of a new town. The rights of those from
which it is taken, cannot be impaired or affected in the
slightest degree as to representation. And it is very ob-
vious, that if the new town has the right of being repre-
sented, gross practical injustice would be done to the other
citizens of the Commonwealth. The towns from which it
is taken, would retain the right of sending their full num-
ber of representatives to the General Court, although
their number of rateable polls might be diminished to a
dozen, and these added to the representatives from the new
town, might give to both a far greater nnmber of repre-
sentalives, than the constitution ever contemplated, ft
is manifest, also, that if a different principle were now to

be adopted, the number of representatives, so far from
remaining “fixed and unalterable, for the period of ten

years,” as is expressly provided in the amendment, would



be unfixed and alterable every year. As to the question,
whether the Legislature can apportion the representation
in cases where towns are divided, it is sufficient to re-
mark, that this duty is imposed upon the Governor and
Council, and not upon the Legislature.

H. G. O. COLBY.

order of the Committee,
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