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April 9, 1838.

Ordered, that the Committee on the Judiciary inquire
into the expediency of providing by law for simplifying
the proceedings in courts of law, and rendering more de-
finite the points to he submitted to the jury, so as to
save expense to the parties and the time of the court.

L. S. CUSHING, Clerk.

Corniuomuramj of iHaßßartmsetts.

House of Representatives,
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House of Representatives, April, 1838.

The Committee on the Judiciary, to whom an order was
referred, to consider the expediency of simplifying the
proceedings in courts, and rendering more definite the
points submitted to the jury, so as to save the time of
the court, and diminish the expense of parties, have
considered the subject, and they report the accompany-
ing bill.

It is manifest to any one who attends the trial of caus-
es in courts of law, that a large part of the time occupied
is employed in proving facts, (or attempting to prove
them,) which turn out to be immaterial and useless; thus
wasting the time of the judges, jurors, witnesses and par-
ties, and necessarily increasing the expenses of both the
prevailing and the losing party.

This has been much increased since the Legislature
prohibited special pleading. Prior to that, much time
was saved, where either party had a legal reply to the
claim or defence of the other party, by presenting it to the
court as matter of law,and thereby avoiding all the expense
of a jury trial. For example, suppose a suit to be commen-
ced for a promissory note; the defendant might plead,
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that, at a former term of the court, he had been sued for
the same note, and had then proved that he did not owe
it, and that a verdict and judgment had been rendered
in his favor ; and if he produced an attested copy of the
judgment, the court would discharge him ; for the law
did not allow a man to be twice vexedfor the same cause.
Now,

a man may be sued ten times over for the same
cause, and, though he may produce the former judgments
in his favor,as evidence, the jury, by whom he is to be tried,
are not bound by law to regard this evidence as conclusive—-
as the court was bound to do before the law was altered—-
but they may disregard it and give a verdict against the
defendant ; the whole matter is to be submitted to a jury
each time that the plaintiff' chooses to summon the de-
fendant before the court ; and if the defendant’s witnesses
should die, or be absent unexpectedly, he might sustain
serious injury.

Your committee have therefore prepared the system
contained in this bill, by which both parties will be pro-
tected from surprise—each will have due notice of the
other’s claims—the points of fact to be tried by the jury
will be distinctly specified—the points of law may be pre-
sented to the court, and much time and money may be
saved to the Commonwealth and the parties.

For the committee.

CHARLES P. CURTIS, Chairman.
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Eight.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows :

1 Sec. 1. In all civil actions, the plaintiff shall file
2 in court, or, in the clerk’s office, a particular state-
-3 ment of the grounds of his claim, when his declara-
-4 tion does not contain such statement.
1 Sec. 2. Neither party shall he permitted to give
2 evidence of any matter in confession and avoidance
3 of the allegations of the other party, nor to deny, or
4 give evidence to disprove, any substantive fact alleg-
-5 ed by the other party, unless he shall file in court, or
6 in the clerk’s office, a statement, setting forth plainly
7 and substantially, such matter in confession and avoid-

In the Year One Thousand Eight Hundred and Thirty-
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8 ance, or such denial. No general denial-of the allega-
-9 tions of the other party shall be permitted, but each

10 substantive fact which cither party may choose to de-
ll ny, shall be denied distinctly and separately, so as to
12 make an issue, upon such substantive fact; and the
13 party on whom is the burthen of proof in the cause,
14 shall have the right to open and close in the trial.

1 Sec. 3. Either party may file a statement, ad-
-2 mining the fact alleged by the other party, and the
3 questions of law arising thereon, shall be determined
4 by the court; and in case the decision shall be finally
5 against the defendant, the damages, or debt shall be
6 ascertained, or assessed, as in case of default.
1 Sec. 4. All statements, filed pursuant to the
2 above requisitions, and the verdict of the jury on each
3 issue, shall be recorded by the clerk, as part of the
4 case, and shall be deemed and taken to be matter of
5 record. And the court may allow such statements to
G be amended on proper terms.
1 Sec. 5. The justices of the supreme judicial court,
2 shall, within one year from the passing of this act, pre-
-3 pare forms of statements to be used by parties in com-
-4 mon cases, and from time to time afterwards in other
5 cases, as they shall deem proper, having special re-
-6 gard to the preventing of surprise, and the saving of
7 expense to parties, and the presenting distinctly to
8 the jury the questions of fact to be tried by them.


