
HOUSE No. 6

REPORT

OF THE

COMMISSIONERS

APPOINTED TO REVISE THE

militia laws

OF THE

COMMONWEALTH.

Boston:
DUTTON AND WENTWORTH, STATE PRINTERS.

1839.





3Jan. 1839. HOUSE—No. 6.

To the Senate and
House ofRepresentatives:

I transmit to the Legislature the Report of the Com-
missioners appointed under the resolve of the 19th of
April 1838, “to report such a revision of the Laws for
the organization and discipline of the militia as they shall
deem expedient.” This Report is accompanied by a
draft of a Law concerning the militia, prepared by the
Commissioners, and by a copy of an opinion of the Jus-
tices of the Supreme Court of the Commonwealth, on a
very important principle of Legislation adopted in the
Report.

Relieving that the principles, on which the militia of
the Commonwealth may be safely re-organized, and thus
restored to the efficiency and public favor of its best days,
are embodied in this Report, it is earnestly recommended
to the especial attention of the two Houses;—and I
deem it a duty to avail myself of this occasion of ex-
pressing my satisfaction at the laborious and faithful man-
ner, in which the Commissioners have discharged their
responsible trust.

MESSAGE.
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As the Report and documents are voluminous, they are
transmitted in the original to the House of Representa-
tives, with the respectful request, that they may be com-
municated to the other branch of the Legislature.

Council Chamber, 23d January, 1839.
EDWARD EVERETT.
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To the Honorable the Senate and House of Representa-
tives of the Commonwealth of Massachusetts:

The undersigned, appointed by His Excellency the Gov-
ernor, pursuant to a Resolve of the Legislature, passed
on the 12th day of April last, “to constitute a Board
of Commissioners to report to the next Legislature
such a revision of the laws for the organization and
discipline of the militia as they shall deem expedient,”
have the honor herewith to report the result of their
labors in the accompanying Bill.

It seemed indispensable to an intelligent and faithful
execution of the duties of the Commission, that an
examination should be had of the practical operation of
the militia systems of the United States under the admin-
istration of the laws of Congress, subordinate to the
Constitution of the United States, and of the laws of the
several states as adapted to the previous legislation of
Congress, on the subject. This opened a wide field of
inquiry, and demanded a scope of research, which neces-
sarily delayed, and has doubtless rendered still undesira-
bly imperfect, the completion of the task assigned to the

etomnumtoealti) of
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Commissioners. They received their Commission late in
July, but, under the pressure of previous engagements,
they yet find occasion for indulgence for the hurried man-
ner of the Report, which the session of the Legislature
has hastened them to submit.

By the Bth Section Ist Article of the Constitution of
the United States, the power “ to provide for organizing,
arming, and disciplining the militia” is, in express terms,
and exclusively, vested in Congress. To the States is
reserved only, “ the appointment of the officers,” and the
authority “of training the militia, according to the dis-
cipline prescribed by Congress.” In the exercise of the
delegated power, Congress on the Bth of May 1792, by
an act, entitled “An Act more effectually to provide for
the National defence by establishing an uniform militia,”
which Act is still in force, and under the provisions of
which the militia of this Commonwealth, as well as of
all the States in the Union, is subject to organization, it
is enacted, that, “ each and every able bodied white male
citizen of the respective States, resident therein, who is,
or shall be of the age of eighteen years, and under the
age of forty-five years, (except as is hereinafter excepted,)
shall, severally and respectively, be enrolled in the mili-
tia,” &c. This provision is explicit, direct, and absolute.
Every able bodied W'hite male citizen between the ages
of eighteen and forty-five years, except as in the same
Act, under the like authority of Congress, are, or may
be excepted, shall be enrolled. Enrolment is the first
step towards organization, and indispensable to its accom-
plishment. Without it there can be no arrangement, no
order, no requirement of personal service. It necessarily
falls within the exercise of the power to organize, and
follows upon the first attempt to execute the expressly
delegated authority. The reserved powers also, to the
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States, as well as the delegated power to Congress, alike
show the exclusive jurisdiction over the enrolment of the
militia, as inseparable fromorganization, to belong to the lat-
ter. To the States is reserved the appointment of the offi-
cers and the training of the militia, according to the disci-
pline prescribed by Congress ; an authority only consequent
upon, and which can never be exercised independently of
enrolment and organization. Upon a careful observance of
the distinction between the powers conferred and reser-
ved, respectively, must depend the competent legislation
of the States over the subject of the militia.

Hitherto, in this Commonwealth, and it is believed, in
most, if not all the States in the Union, it has been prac-
tically assumed, that Congress has required the enrolment
in the militia of all persons, of the description enumerated
in the Act of 1792, between the ages of eighteen and
forty-five years. The Legislatures of many of the
States, in various Resolutions, often repeated, have given
expression to complaints of the unreasonable and oppres-
sive requirements of militia duty under so broad a rule
of enrolment ; and numerous devices, in the form of
conditional exemptions, excuses from service, and other
evasive provisions, have been resorted to, from time to
time, for the purpose of relieving the citizens from what
seemed a gratuitous as well as grievous burden. Still,
in State legislation, generally, the law of enrolment with-
in the prescribed limits as to age, has been attempted to
be kept up, while classes and professions of men have
been freely and arbitrarily excused from its application.

The attention of the Commissioners, at an early period
in their deliberations, was called to the distinction be-
tween the powers delegated to Congress and those re-
served to the States under the Constitution, and to the
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manner in which the delegated powers had been exer-
cised in the enactment of the law of the Bth of May,
1792. It was most manifest, that Congress, as incident
to the power of organization, might include a greater or
less class of citizens, from time to time, and at different
times, in the law of enrolment, and that it might also ex-
empt from duty, by classes or description of offices, by
enumeration of persons or by reference to occupations,
such as might fall within a general rule of comprehension.
This had, indeed, been done in the law just referred to,
by the exemption from militia duty of “ the Vice Presi-
dent, the officers Judicial and Executive of the United
States, members of both Houses of Congress, Ferrymen,
Pilots,” and others enumerated in the second Section of
the Act, “ notwithstanding their being above the age of
eighteen and under the age of forty-five years.” On ad-
verting more carefully to the phraseology of xhe first Sec-
tion, which prescribes the rule of enrolment, it was seen,
that the law did not absolutely require, that all persons
between the ages of eighteen and forty-five should be
enrolled, but that the enrolment should be of all such,
with the exceptions afterwards expressed. In point of
fact, the Vice President, the Judicial officers of the Uni-
ted States and others enumerated under the exemptions in
the second Section of the Act, had never been made the
subjects of enrolment, but had been held to fall within
the exception contained in the first Section. Upon a like
construction the exception, it was seen, might be extend-
ed still further, and this, by State legislation also. Con-
gress exercising its constitutional power over the matter,
had declared both the rule and the exception, and to its
own special enumeration of persons within the latter, had
added an inclusion of such others as the States respec-
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lively, should designate. By the express language of the
second section of the act, ail persons who might be ex-
empted by the laws of the respective states, were placed
upon the same ground of exemption from militia service
as the Vice President and others, expressly mentioned in
the act itself. If these latter, by being within the ex-
emption from militia duty, were also within the exception
from enrolment, equally so were all, whom the states
should add to the list of absolute exempts.

That such is the sound construction to be given to the
act ot Congress appeared to the Commissioners to result
from the necessity of taking the first and second sections
in connexion, to give consistency and effect to the pro-
visions contained in each. Congress, surely, could not have
designed, that all able-bodied white male citizens, ivith-
out exception

,
between the ages of eighteen and forty-five

years, should be enrolled, because there is the expressed
declaration by the framers of the law of an intention
themselves to make exceptions to the general requirement.
The language in the first section is, that “ each and ev-
ery able-bodied white male citizen of the respective
states, resident therein, who is or shall be of the aere of
eighteen years and under the age of forty-five years, ex-
cept as is hereinafter excepted , shall severally and respect-
ively be enrolled in the militia.” Hereinafter, that is, in
the act itself. Now, who is hereinafter excepted. The
first section excepts no one, hut is altogether silent in its
application. Indeed, the section throughout is but a se-
ries of injunctions and impositions of duties ; and if the
enactment were to rest there, the exception would be
wholly unsatisfied. The second section contains the ex-
pression of “ exemption from militia duty which being
absolute, must be taken, in connexion with the first, to

)
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apply to the exception from enrolment. 1 hat this was
so intended, is manifest from the character ol the persons
enumerated, and from a regard to the obligations imposed
upon all those who are liable to enrolment. The Vice
President of the United States; the Judges of the Su-
preme Court of the United States! Are these officers
subject to enrolment, or are they within the exception?
If the former, they are to be nolihed of their enrolment;
and to what purpose, if notwithstanding, they are abso-
lutely exempt from militia duty? Besides, if enrolled,
the law imposes upon them the obligation, in six months
after being notified thereof, to keep themselves constantly
provided with the arms and equipments required of the
militia. And could this be intended, in respect tojudges
and others, whose higher and more important functions
are utterly incompatible with the use of the arms and
equipments thus required to be provided ? It would seem
clear, therefore, that the absolute exemption from militia
service in the second section, was designed, by the makers
of the law, to be applied to the exception from enrolment
in the first section, and as the latter cannot be satisfied by
any other provision in the Statute, so the reason for the
former can be seen in nothing, but the intention to take
particular enumerated classes and officers, with others
which the States might add, out of the general liability to

both. It is under such a construction, in fact, that the
only warrant can be found lor the exercise of the power
of state legislation, by which entire immunity from en-

rolment and service has been accorded to the clergy,
judges of the state courts, sheriffs, and various other state

officers, to people of the religious denominations of Quakers
and Shakers, and from time to time numerous classes of
citizens not enumerated in the act of Congress. Clergy-
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men, in this Commonwealth have never been called upon
to perform military duty, notwithstanding they may be
“ of the age of eighteen years and under the age of forty-
five years.” Yet clergymen are not, by expression in the
national law, either excepted from enrolment or exempted
from militia duty. It is only by force of the provision
in the second section of the act of 1792, which authorizes
the state legislatures to extend the exemptions, that they
are excluded from the train bands, and a like exercise of
delegated authority may excuse whoever, and whatever
professions or classes of men, by reference to age, as well
as occupation, state legislation may find cause to add to
the list of exempts.

Upon a suggestion of these views of the construction to
be given to the law of Congress, more fully explained in
personal communications, His Excellency the Governor
thought proper to submit the point which they involved,
to the consideration and for the judgment of the Justices of
the Supreme Judicial Court of the Commonwealth. Their
opinion, communicated to the Commissioners on the 18th
day of October last, a copy of which they annex, and ask
to have received as part of this Report, fully sustains the
position, that upon a true and sound construction of the
Constitution of the United States and the Jaw of Con-
gress, it is competent for the state legislatures, by law to
except from enrolment, persons between the ages of eighteen
and forty-five years, or, in the precise words of the case
stated, “all persons under twenty-one and over thirty
years of age !”

The constitutional and legal question, as to the power
ol the state legislature over enrolment in the militia,
which had hitherto vexed all attempts at state legislation
on the subject, having been thus authoritatively, and at
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Com monwealth, conclusively
felt themselves at liberty to

least, so far as respects this
settled, the Commissioners
consult the requirements of
and ends of the government

the country, and the policy
the means of sustaining the

institution. The militia had been well denominated the
right arm of the national strength. It had early asserted
the independence of the country, and stood recognised, in
the very frame of our republican government, as an effi-
cient guarantee for its preservation. Through a period of
more than half a century, it had been sufficient, ot itself,
for the maintenance of domestic peace, the security of so-
cial order, and the enforcement of the supremacy of the
laws. When, at an eventful moment in the history of our
own Commonwealth, the spirit of discontent had been
stimulated to insurrection, a gallant and patriotic militia

pvernment ; overcame the
treason, and restored the

rallied to the protection of the
machinations and madness t
due administration of justice. Other states have also
witnessed the vigor of the soldier’s arm, when nerved by
the freeman’s spirit. Militia requisitions, more than once,
have stood in the stead of organized armies, and the
streets of our great cities found quiet and security from
lawless violence, in the energy and virtue of this ever-
present constitutional force. To strengthen and perpet-
uate the institution of the militia, is no less the dictate of
sound policy than a sentiment of patriotism. It is the
cheapest protection of liberty and order. The citizen
soldier stands upon the soil of his freehold to cultivate or to

defend it. He feels that he is a portion of the sovereign-
ty which commands, and that he shares, with all others,
in the benefit of a common obedience. The amendments
to the Constitution of the United States, which are to be
regarded but as the result of a revision of the principles
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of republican government, expressly assume, that “ a well
regulated militia is necessary to the security of a free
State,” and the Bill of Rights of our own Commonwealth
recognises the obligation of every individual to give to
the State “ his personal service, or an equivalent, when
required,” as commensurate with his right to protection
in the enjoyment of life, liberty, and property.

The existing arrangement of the militia is in general
conformity with the law of Congress passed more than
forty-six years since, soon after the adoption of the Con-
stitution of the Federal Government. The condition of
the country, since this remote period, has wholly chang-
ed. Its population has become fourfold, its strength pro-
portionately increased, its resources multiplied almost
without limit, and its dangers from external foes or inter-
nal causes of disquiet, diminished, in the direct ratio with
its wonderful advancement. There is no longer occasion
for that numerical force, which, in preparation for defence
against the enemies of republican freedom or the barbar-
ities of hostile savages, required every effective man to
be in armor. The law of enrolment, which now includes
the same classes and ages as in the infancy of the Repub-
lic, imposes an unnecessary service, for which the reason
of the exaction has, long since, ceased to exist. The
community, impressed with this conviction, demand relief
from the burden ; and the first object of the Bill pre-
sented by the Commissioners, is to render more just and
appropriate the requirement of military duty, and more
certain and effective, when required, its useful and faith-
ful performance.

The Commissioners will not here stop to repeat the
causes of complaint, which, for so many years, and in
such variety of forms, have been addressed to the Legis-
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lature, on the subject of the militia ; nor will they dis-
cuss the character of the many expedients which have
been resorted to, by legislative enactments, to remove the
objections and give support to the institution. It is
enough to know, that all attemps, hitherto, to uphold the
system, in its original design of organization, discipline,
and subordination are, at last, brought to an unsuccessful
issue. Under the present law of enrolment, the partial
and unequal application ot intended palliatives, by abso-
lute or conditional exemptions, excuses from duty, or dis-
pensation with parade, but aggravate the causes of dissatis-
faction, and have already brought the still remaining in-
junctions of duty into disrepute, if not contempt. Prac-
tically, the law, in many parts of the Commonwealth, has
lost its sanction. The militia is not embodied. Militia
service is neither performed, nor are penalties for its re-
fusal, exacted. The degree of disorganization which ex-

ists, is most manifest in the recorded facts, that within
the last three years, eighty-seven volunteer companies
have been disbanded, while whole regiments and brigades
of the standing militia are unable to preserve proper sub-
ordination by the election of the necessary officers to com-
mand. In the deliberate judgment of the Commission-
ers, the remedy for these defects is only to be found in an
entire new system of enrolment and organization, in re-
stricting within the narrowest admissible limits the Train
Band, and requiring by the competent enforcement of au-
thority, the performance of whatever may be the prescrib-
ed amount and character of personal service.

Accordingly, it is proposed in the Bill herewith sub-
mitted, to limit the enrolment to the period of age be-
tween twenty-one and thirty-one years, thus reducing the
term of liability to duty from twenty-seven to ten years.
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hardly more than one-third of its present legal duration.
As the population of the State has nearly quadrupled
since the passage of the Act ot 1792, this will give a

greater numerical force than, under its operation, was
made subject to organization at the period of its enact-

ment. Referring to the census of 1837, taken by order
of the Legislature, which gave 701,000, as the whole
number of the people, and assuming one-eleventh, (which
is believed to be nearly accurate,) as the proportion of the
male population between the ages of twenty-one and
thirty-one years, we have an aggregate of 63,727 within
those periods. If from this number there be deducted
one-third, a proportion surely sufficiently liberal to satisfy
every allowance for exemption by reason of infirmity, in-
compatibility of office or occupation, or other reasonable
cause of excuse from service, there will still remain a
body exceeding 40,000, of effective men of the age of
twenty-one and under the age of thirty-one years to form
the rank and file of the militia. It must be difficult to
conceive a state of things, while our present form of gov-
ernment shall continue, and the Union is preserved, in
which such an organized physical force would not be
competent to any military exigency. Indeed, but for the
obvious inconvenience to the citizens in the less populous
parts of the State, in requiring them to be assembled from
great distances, for the purpose of discipline by drill or ex-
ercise in arms, and in field manoeuvres, this Commission
might have hesitated to advise, even, to so broad an or-
ganization. The proposed scope of enrolment is believ-
ed to be such as will admit of an arrangement of the
troops into appropriate corps without imposing too serious

burdens, in the performance of duty, upon those who re-
spectively compose them. Besides, it is to be regarded,
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that if the requirement of service is somewhat more ardu-
ous for the time of its continuance, this will he more than
counterbalanced, by the relief afforded, in the shorter
term of its duration. The most precious portion of life,
when the occupations of business and the cares ot family
press with heaviest weight, is doubtless, that included be-
tween the ages of thirty-one and forty-five years. To
be discharged from the tax of personal service for this
protracted term, would be a benefit to the laboring
classes, especially, which can scarce be too highly esti-
mated. By the exemption too, of minors, the feelings
and rights of parents and masters will be most favorably
affected. Military requirements have too often, and, in
some instances, too fatally, by exposure of the young, and
inexperienced to unsuitable associations, to indulgence in
company, and temptations to conviviality, been at vari-
ance with the influence of parental authority ; and in the
relation of master and apprentice, by interrupting the
steady industry of the one, and occasioning loss of ser-
vice and expense to the other, serious and lasting injury
is inflicted upon the best interests of both. Whatever of
evil in itself, or of prejudice to the institution have thus
been produced, it is among the highest objects of the Bill
prepared by the Commissioners, to avoid in future.

Should the objection be interposed to so great a reduc-
tion of the militia as is here contemplated, that occasions
may arise, in which a larger force would become neces-
sary ;—or that drafts for actual service from so small a
body would operate with unjust severity upon the com-
paratively few, who would be subject to the liability, it
is answered, that enrolment may at any time be enlarged
without affecting the organization of the troops. By a
seasonable enactment, whenever emergency threatens,
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any number or description of persons may be added to
the rolls; or by a simple provision introduced into the
present Bill, the Commander in Chief may be authorized
to bring into the ranks, by proclamation, the class of mi-
nors ; or those between the ages of thirty-one and forty-
five years, by such classes, in such order of requisition,
and under such circumstances, as the Legislature pre-
scribe.

Having settled the general rule of enrolment, it was
next to decide upon the exceptions, (if any,) proper to be
made to the universality of its application. These, most
obviously, were of all persons in offices and employments
of public trust, the duties of which are incompatible with
the service required of the militia. The principle of ren-
dering an equivalent for personal service might well be
considered as satisfied bv the devotion of time and talentsJ

to the discharge of civil offices. Clergymen, from the
sacredness of their vocation, and the important influence
of their ministrations upon the good order and moral con-
dition of society, were also within the manifest reason of
the exception. It was not, however, so easy to reconcile
the entire immunity which had hitherto been accorded to
the denominations of Quakers and Shakers with the gen-
eral principle expressly laid down in the Bill of Rights,
that every individual in the community is bound to contri-
bute his share to the expense of protection in the enjoy-
ment of life, liberty, and property , by his personal service,
or an equivalent when necessary. Upon examination it
was found, that this exemption had not been allowed in most
other of the States of the Union. Even the brethren of
Penn, in the commonwealth bearing his name, and where,
it might well he presumed, the influence of his peaceful
virtues would be impressed upon the character of the
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laws, did not enjoy it. There, as elsewhere, neither the
Constitution, nor the laws, recognised any peculiarity ot
religious sentiment in derogation ot the essential and ab-
solute right of the State to the personal service ot every
citizen But in Massachusetts it had been otherwise
from the beginning. Neither the service, nor the equiva-
lent had ever been exacted. The Constitution itself, in
its provisions respecting oaths, had given sanction to the
claims of this class of Christians to distinctive considera-
tion, and the laws, following out the reason for this favor-
able discrimination, had extended the indulgence to their
conscientious scruples in hearing arms for the common de-
fence. It was indeed known, that others than Quakers
and Shakers now professed the same scruples, and claim-
ed like exemption. The Commissioners, without ex-
pressing an opinion of the soundness of the principle, by
which, under any excuse, a portion of the people, equally
interested in the common protection, may be permitted
to avoid duties necessarily imposed upon some for the
very upholding of the institutions of civil government,
and in defence of a common country, have not found
cause to recommend, on the one hand, an extension of its
application, while, on the other, in retaining the existing
provision, they have been influenced rather by a regard
to what is due to long accustomed privilege and an ac-
quiescing public sentiment, than by any conviction of its
original justice or propriety.

Whatever other exemptions are proposed in the Bill,
are, either in submission to the paramount law of Con-
gress, or in accordance with the general principles before
expressed.

The disorganized condition of the militia, in many
parts of the Commonwealth, has naturally induced to
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insubordination and laxity of discipline, generally, among
the troops. While some may wholly neglect the require-
ments of duty with impunity, others will perform it un-
willingly and carelessly. To restore any degree of effi-

necessary, in the opinion of
exactions of service should be

ciency to the system, it is
the Commissioners, that the
increased, and compliance
penalties. The number of
quired by law, are too few

enforced by more adequate
company trainings, now re-

for instruction in the use of
arms, or an acquaintance even, with the most simple rules
of military parade. The mustering of bodies of troops in
which field manoeuvres can be practised, has hardly, of
late, been attended to ; and so rare have been the oppor-
tunities afforded to officers for the exhibition of knowl-
edge and skill in the various grades of command, that the
acquisition of military science has almost ceased to be re-

garded. If the militia is to be preserved in any degree
of usefulness, it must be, by more vigorous legislation,
and a higher and better tone of public sentiment, in its
favor. Discipline, alone, can give it respectability. The
ranks must be filled by all, without distinction of condi-
tion or rank , who are within the legal rule of enrolment.
The service must be made honorable, and its performance
not only enforced by the mandate of authority, but influ-
enced by a lofty sentiment of patriotism, and a just sense
of its object.

As the most effectual means to secure personal service
in the Train Bands, the Commissioners recommend the
enactment of higher specified forfeitures for neglect, with
power to increase the assessment by reference to the
property of those who incur the penalties. This is no
new principle either of coercion or of punishment. It is
the daily practice of Courts of Justice, in imposing fines



[J;m20 MILITIA LAW—REPORT
for transgressions of the law
ability of the offender, and

to inquire into the pecuniary
id judge the infliction accord-

ingly. South Carolina, in her militia system, has adopted
the principle, and by adding to the specific penalties for
neglect of duty, a per centage upon the assessment
of the last valuation, has meeted out justice, with an

idition of her peorequal bearing, upon every
The Bill also con

tain, uniform, and (
v provisions for the more cer-
t administration of the law,
sanctions. The defects and
of instituting complaints and

in the enforcement
abuses of the present mode
collecting fines need not to be, here, pointed out. They
have become justly u reproach to the jurisprudence of the
country itself. A clerk now selects his magistrate upon
whatever motives may influence his preference. Cases
depending upon the same circumstances are brought be-
fore different tribunals. The same facts and the same
principles are variously adjudicated, and prosecutions hav-

leir vexatious and oppressive
mstained by a knowledge of

ing nothing in common but t
proceedings, sustained or un
the law, have the same issue
bly harassed, and justice, i
best, but unsatisfactorily di

Lhe citizen is unreasona-
idly perverted, is, at

pensed. The remedy pro-
posed, is in the appointment of an impartial, independent,
learned officer, in convenient districts, charged with the
exclusive exercise of his special jurisdiction, before whom
all prosecutions for neglects of military duty, now cog-
nizable by Justices of the Peace, shall be brought, and
by whom, alone, they shall be adjudged A higher re-
sponsibility will thus be attached to the administration of
the law, fewer complaints will be preferred, uniformity
of decision will be secured, less expense both of time and
money, upon the whole will be incurred, and, in the end,
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will be produced.
Among the many expedients, which, from time to time,

have been resorted to, to preserve or awaken a martial
spirit in the militia, the most questionable is that of the
payment of an annual bounty to members of volunteer
companies. While an onerous burden has thus been cre-
ated upon the Treasury of the State, the inefficacy of the
provision is seen in the rapid reduction of this description
of corps. The amount of money may be of some con-
sideration with those, who, otherwise, would voluntarily
have assumed the service, but is wholly inadequate of it-
self to induce to enlistment and the cost of preparation
for its performance. Better and more suitable encour-
agement, it is believed, may be offered by furnishing arms
to the soldier, and thus saving him the serious tax of self-
equipment. The reception of such aid is more in accord-
ance with proper military feeling, and the declared object
of all military arrangements. The use of arms is for the
public protection and defence, and that public may justly
be expected to supply the necessary instruments to its
own security. And such must have been the sentiment
of the Framers of the Federal Constitution, in specially
delegating to Congress “ the power to provide for arming
the militia,” a pow er, the very existence of w hich implies
an obligation to its exercise. It w'as not a privilege
granted, but a solemn duty to be discharged, which is
thus expressed, and had Congress but fulfilled the spirit
of the injunction, long ere this, a musket would have
been in the hands of every militia man in the nation.
The Commissioners, looking to the means of present sup-
ply, at the command of the State, have provided in the
Bill, for a distribution of arms, in the first instance, to

content with the laic, the design of all wise legislation,
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the Light Infantry Grenadiers and Riflemen, and, ulti-
mately, to the whole body of the militia, upon proper as-
surances for their safe keeping, appropriate use, and
prompt return, when demanded. To give greater effect
to the utility of the arrangement, they have also proposed
to authorize the towns, in which such companies exist, to

provide suitable accommodations for the deposits of the
arms, where they may, at all times, be taken, in a fit
state for use, and to which they shall be returned, as a
secure place for preservation. This conditional requisi-
tion cannot be objectionable for its novelty, nor of doubt-
ful authority in the Legislature, inasmuch as duties of
like character have often, heretofore, been created, and
still continue, in the obligation upon towns to provide
powder and magazines, ammunition, camp utensils, and
various other military equipage. The benefits of the
plan may hereafter be extended, whenever the State has
means, by supply of arms from the General Government,
to the whole militia of the Commonwealth.

The Bill will be found to contain many other new
provisions adapted to the main features of reform in the
plan of enrolment and the enforcement of personal ser-
vice. It has been the result of a careful and laborious
revision of all the laws, both State and Federal, now in
force in relation to the militia. Most of the details not
particularly adverted to in this Report, are sufficiently in-
telligible in themselves, or their intended application is
explained in notes appended to the respective Sections,
and they will either be adopted or rejected as the princi-
pal modifications proposed to the system shall be dispos-
ed of. It has been the object of the Commissioners to

impart a living operative energy to a sustaining institu-
tion of the Republic. Our fathers confided in the indom-
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itable spirit of freemen to guard successfully the sacred
fabric of civil liberty, which their wisdom and valor had
constructed. They declared, not only, that “ a well reg-
ulated militia was necessary to the security of a free gov-
ernment,” but that it is the safest resort for protection in
time of peace, and in the first moments of war. Hence,
their earliest attention was directed to its encourage-
ment and regulation. Their patriotism animated its
ranks ;—their presence, countenance, and approval hon-
ored its service. If it has now become overburdened and
discredited, it has been for want of timely adaptation and
conformity to the changes, which a long period of pro-
gressive improvement in all else, has wrought, in the
condition of the people, and the occasions of the country.
While, therefore, it has been the earnest endeavor of this
Commission to add, as far as may be requisite, to the effi-
ciency of organization and the force of discipline, the no
less important object of relief from oppressive and vex-
atious requirements;—from useless charges upon the
treasury, and unnecessary exactions of the citizen, has
not been lost sight of. How far the labors of the Com-
missioners may contribute to the accomplishment of these
desirable purposes is respectfully and humbly submitted.

LEVI LINCOLN,

MARTIN BRIMMER
GEO. PEABODY,
OSMYN BAKER,
SOLOMON LINCOLN,

Commissioners.

Boston, January 21 st, 1839.
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The undersigned, Justices of the Supreme Judicial Court,
having taken into consideration the question submitted
to them by His Excellency the Governor, by the ad-
vice and consent of the Council, by his communication
of the 29th of September last, have the honor there-
upon to submit the following

They are of opinion that it is competent for the State
Legislature to exempt from enrolment in the militia, all
persons under twenty-one and over thirty years of age, in
virtue of the powers of exemption possessed by the States,
under the several acts of Congress regulating the militia.

The decision of this question must of course depend
upon the true and correct construction of the Consti-
tution and laws of the United States. The obvious
policy of the Constitution of the United States was to
confer the power of organizing, governing and training
the militia, partly upon the General Government, and
partly upon the government of the respective States, and
the Legislative action of both must concur, in order to the
practical establishment and maintenance of the militia.
The provision in the Constitution of the United States

To His Excellency , Edward Everett,

Governor of the Commonwealth of Massachusetts

OPINION:



is of the following tenor:—T he Congress shall have
power, amongst other things enumerated,—to provide for
organizing, arming, and disciplining the militia, and lor
governing such part of them as may be employed in the
service of the United States, reserving to the States re-

spectively the appointment of the officers and the author-
ity of training the militia according to the discipline pre-
scribed bv Congress.

J o

The power to organize the militia, seems necessarily to
embrace within its limits the power of determining what
part of the citizens shall compose the militia, and who
shall be liable to do military duty. In pursuance of the
powers thus vested in the Genera! Government, Congress
passed the Act of Bth May, 1792, and that of 2d March,
1803, which are now in force.

By the first section of the former Act, it is provided
that each and every free, white, able-bodied, male citi-
zen of the respective States, resident therein, who shall
be of the age of eighteen years and under the age of
forty-five years, (except as is hereinafter excepted,) shall
severally and respectively be enrolled in the militia by
the captain, &c. It is then made the duty of every
captain to enrol every such citizen who shall arrive at
the age of eighteen years, or shall come to reside within
his bounds, (except as before excepted,) and he shall,
without delay, notify such citizen of the said enrolment.

It is further provided, in the same section, that every
citizen so enrolled and notified, shall, within six months
thereafter, provide himsell with a good musket, &c. and
shall appear so armed, accoutred, and provided, when
called out to exercise or into service.

By the Act secondly above cited, in the second sec-
tion, it is provided, that every citizen duly enrolled in the

26 MILITIA LAW—JUSTICES’ OPINION. [Jan.
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militia, shall be constantly provided with arms, &c. from
and after the time he shall he duly notified of his enrol-
ment. From these provisions, two things are very mani-
fest, first, that it was intended that certain persons should
he excepted from enrolment, and this appears from the
words of exception twice inserted in the section cited.
The plain effect of the clause is, that those embraced in
the exception shall not he enrolled. Secondly, it appears
from the clauses cited from both the Acts, that till those
who are enrolled, are subject and bound to do some im-
portant duties, amongst which are the duties of keeping
themselves at all times armed and provided, and that of
appearing so armed when called out to exercise.

From this view of the first section of the law of the
United Stales, it appears, that certain persons were in-
tended to be excepted from enrolment; but instead of
enumerating the persons excepted in that section, the
section refers to subsequent parts of the Act, by the
words (except as hereinafter excepted.) But in examin-
ing the subsequent provisions of the Act, no other excep-
tion is found than those contained in the second section.
This section provides, that the Vice President of the Unit-
ed States, the Judicial and Executive officers, and various
others designated by classes, shall be, and hereby are,
exempted from militia duty, notwithstanding their being
above the age of eighteen and under the age of forty-five
years. Then the question occurs whether the persons
exempted from militia duty in the second section, are
those intended to be excepted from enrolment in the first
section. The phraseology is different, and the question
depends upon the consideration of the intent of the
Legislature, to be ascertained by a careful consideration
of every part of the Act. it might have been the iuten-
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tion of the Legislature, that certain persons should be
enrolled, and then exempted from militia duty, and if
that intention had been expressed, either in terms or by
a just implication, the Act must be so construed. But
we are led to the conclusion, that this was not the inten-
tion of Congress, by the consideration, that unless the
persons exempted from duty, are also excepted from
enrolment, then there is no exception from enrolment in
any part of the Act. But it is a sound rule of construction
that every clause and word of a statute, shall be presumed
to have been intended to have some force and effect.
The exception from enrolment in the first section would
be nugatory, and without any force and effect, unless it
refers to those exempted from duty in the second section,
and therefore the conclusion is clear, that, though the phra-
seology is changed, the two sections were not intended
to describe different persons, but the same, and that those
who are exempted from all militia duty were intended
also to be excepted from enrolment.

The same conclusion results from a comparative view
of these sections, nearly the same as that already taken,
but perhaps, in some measure, distinct. By the second
section, the persons therein enumerated, are exempted
from all militia duty, without exception, and of course as
well from the duty of providing and keeping arms and
exhibiting them, as from military exercises. But all who
are enrolled must be notified, and all those who are en-
rolled and notified, are required to be armed and equipped
and to appear so armed when called out. It therefore
follows, that those, who are wholly exempted from all
militia duty, were not intended to be enrolled. And this
it is believed, is the practical construction which has been
put upon this act. Were it otherwise, then the Vice
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President, the Judicial and Executive officers of the
United States, and all others without exception between
the ages of eighteen and forty-five, would he liable to be
enrolled in the militia. A construction, which, as far as
we know, has never been adopted in practice in this or
any of the other States.

Taking it then as the true and correct exposition of
these statutes, that the persons wholly exempted from
militia duty are also excepted from enrolment, the ques-
tion recurs, what power has the State Legislature to

regulate and determine these exemptions.
The second section of the Act of Congress, enume-

rates and describes the persons who shall be exempted
from military duty, and after mentioning the Vice Presi-
dent of the United States, the officers Judicial and Ex-
ecutive, and various others connected with the Govern-
ment of the United States and employed in its service,
adds, “ and all persons, who now are or may hereafter
be, exempted by the laws of the respective States.’’
Under this provision, the State Legislature of this Com-
monwealth, and as we believe of other States, have
made large additions to the numbers of those exempted
from duty, and of course excepted from enrolment, and this
without any question of its legality or validity. In this
State these exemptions have been extended to the Lieuten-
ant Governor, and various Executive and Judicial officers
of the State Government, to clergymen, schoolmasters,
professors and students in colleges, quakers, engine men,
and other large classes of persons. But the question
is as to the extent of the power thus conferred upon the
State Legislatures, by this Act of Congress, and whether
it will authorize them to exempt by age any class of per-
sons within the ages mentioned in the Act.
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The Act conferring this power is unlimited in its terms;
it exempts all persons who may be hereafter exempted
by the laws of the respective States. And we are not
aware of any thing in the letter or spirit, in the policy
and purposes, or the language and provisions of this Act,
which implies any limitation upon it, by implication. If
it be said that this cannot be the true construction, be-
cause it would enable the State Legislature to reduce the
enrolled militia to so small a number as virtually to an-
nul the law of Congress, and abolish the militia, the
answer is, that such a course of legislation would be a
plain fraud upon the law, which is not to be presumed,
and no argument again! the existence of a power in the
government either of the State or of the United States,
can properly be drawn from the possibility of its being
abused. Besides it is apparent from the whole frame
and spirit of this Act of Congress, that it was intended
to depend upon State legislation to carry it into practical
operation ; and in fact if the State governments should
neglect or refuse to pass the necessary laws, or should
exercise many of the powers unquestionably vested in
them by it, with a view to defeat its application, it could
not be carried into effect. But it is equally apparent,
that trust and confidence were reposed in the State gov-
ernments, to do that part of the duty incumbent on them,
and that Congress relied upon the fidelity and patriotism
of the State governments to co-operate with them, sin-
cerely and earnestly, in promoting the great purpose of
the Act, that oi more effectually providing for the national
defence, by establishing an uniform militia. There is,
therefore, no giound to infer that a power conferred upon
the State governments m terms, was limited or restrained
by implication. Besides this the construction which we
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give to the Act of Congress as it is, an Act which has
been in force almost fifty years. The whole power is
with the General Governments. If Congress shall find,
from the course of State legislation, from the altered
condition of the United States during this long period, or
from any other circumstances, that the existing laws re-
quire modification and amendment, it is in their power to
make such amendment, and to designate and define the
powers of the Stale governments on this subject, in such
manner as the good of the whole country, shall, in their
judgment, require.

It only remains to consider one question arising out of
the terms of the subject proposed, which is, whether
there would be any difference in principle, between an
Act of legislation designating persons to be exempt by
their ages, and that of designating them by other de-
scriptions. The existing laws exempt large classes of
citizens, designating them by their offices, their occupa-
tions, and their religious professions, and as a question of
power, we cannot perceive any difference between this
and designating them by their age. Should it be thought
expedient, for instance, to exempt all minors, persons be-
tween the ages of eighteen and twenty-one, under the
general power of exemption, we think it may as well be
done, as by other designations. If a difference is sup-
posed to arise from the terms of the Act of Congress,
that all persons between the ages of eighteen and forty-
five shall be enrolled, it is answered by the reasoning
already offered, that this is done with exceptions, and
amongst the exceptions are those exempted by the laws
of the State Legislature, and that the mode of designat-
ing or describing them can make no difference as to the
question of power.

3
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We are, therefore, of opinion, as first above expressed,
that it is competent for the State Legislature by law to

exempt from enrolment in the militia, all persons under
twenty-one and over thirty years of age.

Signed,

LEMUEL SHAW,
SAMUEL PUTNAM,
S. S. WILDE,
MARCUS MORTON,
CHARLES A. DEWEY,

Boston, 18th October, 1838.
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p appointment and election of21. Companies without officers refusing to
elect, how commanded.

22. Duties of clerks, how performed in ca-
ses of vacancy—-clerk pro tern, when
and how appointed—records, how kept
to be evidence.

OFFICERS

43. Officers of the line, how elected.
44. Staff officers, how appointed
45. Non commissioned officers, how ap-

pointed.
46. Officers, how commissioned—warrants

of non commissioned officers.ROSTERS, ROLLS AND RETURNS
47. Persons ineligible to military offices—-

when such persons elected, commander
in chief to appoint.

23. Rosters and orderly book, by whom
kept.

24. Rolls, how kept—to be annually made
after the inspection in May. 48. Rank of officers, how determined—-

commission shall express date of ap-
pointment.

25. Company orderly book, how kept—-
delinquencies, fines and monies receiv-
ed, &c. to be recorded. 49. Loss of commission supplied.

50. Major General notified of his election,
tosignify his acceptance within30 days.

26. Orders, by whom distributed,

27. Inspection returns of companies, how
made—returns of regiments and battal-
ions—of brigades.

51. Major General to order election of all
commissioned officers.

to have ten days ? notice.Muster returns
53. Who may preside at elections—offi-

cers elected, how notified—elections
29. Adjutant General’s returns to the Gov-

ernor and President.
and refusals, how returned—acceptan-30. Blank forms.
ces, when notified—refusals at the time
recorded—elections may be twice ad-
journed, two days each—rosters and
rolls to be produced at elections.

OF EQUIPMENTS
31. Soldiers, how equipped within six

months after enrolment—officers, how
equipped—arms, &c. to be inspected. 4. When electors refuse, Governor to ap-

point—volunteers disbanded on refusal
to elect.Inability of private to equip himself

how provided—equipments to be pro- Elections in companies without officers
may be ordered by Colonels.vided by selectmen—penalty for neg

lect to furnish. Commissions how transmitted.
33. What uniform to be pro'

34. Cavalry, how equipped.
Notice to be given if officers refuse to

qualified
Artillery, how equipped—to have can-

non, &c. Candidates not to treat with intoxica-
ting liquors.

36. Uniform, arms, &c. to be exempt from
attachment.

59. Persons on military duty privileged
from arrest on civil process.

ARTICLES FURNISHED. OFFICERS, HOW QUALIFIED.
60. Oath of commissioned officers, how

administered andcertified—form of cer-
tificate.

37. Colors and instruments of music to be
furnished and preserved—blankrolls to

furnished
38. Companies raised at large to be fur-

nished with arms by the state, provided,
&c.—Armories.

61. Clerk’s oath—certificate of.

HOW OFFICERS ARE DISCHARGED,
62. Discharge of officers upon their own

request.
63. Time and condition of resignations.

39. Cannon to be furnishedto artillery, &c
40. Horses to be provided.
41. Towns to provide powder, &c. when

required by commander in chief. 4. Remedy in case of reasonable refusal
to approve resignations.

42. Assessors to furnish list of taxe:

Section Section
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84. What sufficient notice of enrolment.
85. Company without officers how noti-

65. No resignation while under arrest.

66. Discharges without request, of persons
unable and unfit, and convicts—persons
who have removed—absent more than
one year—upon address of legislature—-
by sentence of court martial—by dis-
banding of corps.

fied—penalty for refusal to noli
Adjutant General to furnish blank or-

ders and notifications.
87. Orders and notifications to be recorded

by clerk.
67. Discharges by appointment in the

army—penally for continuing to act.
EXCUSES,

Excuses to be made within twenty
days, unless, &c.—Clerks to be inform-
ed of excuses.

68. Expiration of commissions of staff
69. Resignation of clerks and non commis-

sioned officers. 89. Deficiencies in equipments not to be
excused—penalty.

DISCIPLINE, INSPECTION, TRAINING AND
90. Certain conditional exemptions not to

REVIEWS
used, unless, &c.70. System of discipline.

91. Who may excuse in companies without
officers.71. Inspection on last Wednesday of May.

72. Company parades—reviews—-time and
place of reviews—no person to march
more than fifteen miles to any review,
except, &.c.

FINES AND PENALTIES
92. Fines of soldiers, for unnecessary ab-

sence.
93. Fines of soldiers for deficiencies of

equipments.

73. When commanders of brigades, regi-
ment or battalion may order their com-
mands out of their respective limits. 94. Fines of soldiers for neglects and of-

fences—quitting guard, &c.—discharg-
ing musket, &c.—refusing to warn—re-
fusing to warn in company without offi-
cers—loading with ball, &c. on parade,
&c.—refusing to act as clerk—refusing
to enrol and to return roll in company
without officers—clerks neglecting, &c.

74, Commander in chief may order es-

corts, &c.—Pay of music when on es-
cort duty.

75. Rank of divisions, &c.—senior officer
to command—company without officers

immanded at review
Bounds of parade may be fixed—pun-
ishment of intrusion.

o pay over fines to state treasury, for
;ompromising fines, &c.—contempt,
lisorderly conduct, tumult or riot, dis-

Brigade Majors, &c. to attend re-
views—to attend inspection of reg
ments. &c.

neglect of duty—persons78. Ball cartridges, how inspected—penal-
ty for bringing loaded arms, except,
&c.

committing the last mentioned may be
put under guard—non commissioned

irs ma}r be reduced to the ranks.79. Treating with any intoxicating liquor
forbidden.

95. Fines of officers for ordering parade
;tion —acting as an80. No parade on days of certain town

meetings, except, &c.—penalty for or-
dering them.

cer after accepting commission in the
army—disobeying any order in case of
tumult—penalty of commanders of1. Voluntary parades not prohibile

constitution of companies binding,
far, &c.—remedy for breach thereoi of comman -of

Brigade
Majors—fines by court martialNOTIFICATIONS

82. Who shall notify training: Fines of musicians, ne
Requisites of notification—time foi duct of band—hired musicians subject
trainings—for elections—on sudden to commands and penalties like soldiers
emergencies—verbalnotice on parac 7. Fines for false informal

SectionSection
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form of execution—amendments ofinformation to avoid enrolment, by
householders. complaint—when no costs against com-

plainant—appeals when allowed—simi-98. Fines of citizens—absence of soldiers
in companies without officers. lar complaints by other officers

108. Imprisonment on execution.99. Fines of selectmen—for neglect, &c.
to return a list of men—to provide
arms—for appointing town meetings on
day of inspection.

109. To whose use fines accrue—clerk to

make annual return of fines received by

CRTS MARTIAL100. Fines of
110. No court martial, except on written

complaint, signed, &c.—offences to be
supplies, &c.—to keep military store

101. Fines for having in possession, wilho
unless, &cright, certain art

Commonwealth. 111. Respondent to be put under arrest—
.rges to be delivered ten

fore trial—if not delivered,PROSECUTIONS FOB FINE

102. Fines prosecuted by indictn
Courts martial to consist of president,
&c.—when held—how often—general

11

103. Fines re
mrts martial, how to be app

tried by them—divis-&c.—for refusal to givere

may be tried by them—meimpany to return

oers, how to be detailed—if any officerre
is unable to serve—returnsmen to return list of such compa:

members detailed—-judge advocate to
attend—when prevented—if the presi-

for quitting platoon or company, on

I—if a sufficient104. Fines prosecuted by captain, brigade
number of members do not attend or
cannot serve—if the judge advocate or

for refusal t

perform the duties of clerk—incurred

by members of Brigade Band—by
sentence of court martial—costs against

marshal is absent—persons serving
continue through

the trial—officers, how to take rai
court may adjourn, when.

judge advocate to be paid by county
treasurer.

Members to be sworn—president and11105. Fines in company without office
10(

107. Fines prosecuted by clerk—for ab- hovv and when in;

'ertain causes of challenge, when waiv-sence or disobedic

fondant is absent or with-&c.—by musicians—for giving fal;
drawn—witnesses how summe
penalty for not appearing—oath ■

oy parents, guardians, or
masters—all fines not otherwise provi-
ded for to be recovered by clerk—in- idence of neglect of returns

to Adjutant General—copiesand docu-

ments, how authenticated—proceedings
formalion, when and where filed—form
of information—when summons to be

to be in writing—votes, how taken—or-issued—form of summe
vocate—general issue may be pi der to be preserved-—records, how au-

thenlicaied and transmitted—approval
or disapproval of sentence—pay roll—-
copies allowed—judgment of disquali-

—what is sufficient evidence for th<

prosecution —:

received—clerk, &c. may be a witr
exemptions and excuses for infirmity reversed

114. What offences may be tried by court
martial,

how proved—commanding officer may
be a witness—execution when issue

Section Section

regimental par
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132. Offences punished by death, or, &c.
i. Sedition.

ii. Not suppressing sedition, nor giv-

115. Board of officers
116. Courts of inquiry, how organized—va-

cancies, how filled—oaths of president
and members—of judge advocate—-
witnesses—judge advocates to attend.

ing information of it.
iii. Desertion.
iv. Advising desertion.117. No guard, unless, &c.
v. Misbehaving before an enemy,&c.

COMPENSATION. vi. Abandoning post or colors, to
plunder,118. Compensation to division inspectors,

brigade majors or inspectors, adjutants
of a regiment or a battalion.

vii. Making known or falsifying watch-
word.

viii. Forcing a safeguard119. Pay of members of court martial, &c.
—of president—of judge advocate—of
marshal and members—of witnesses—-
fees—no allowance for guard, unless,
&c.

ix. Harboring or relieving an enemy.
x. Correspondingwith an enemy.

xi. Compelling commander to surren-
der.

120. Compensation to soldiers or their fam-
ilies when injured or killed.

xii. No sentence of death except by
court martial.

33. Offences of officers punished by cash-
iering.

121. Pay of troops in actual service—addi-
tional pay to uniform troops—to those
without uniform—to those providing
their own arms—when discharged, how
long paid.

xiii. Using traitorous or contemptuous
ixpressions,

xiv. Neglecting to march, &c.
xv. Disobedience of orders.
xvi. Provocation to duel.

122. Pay rolls and claims for compensation,
how examined and certified—how al-
lowed and paid. xvii. Giving or accepting a challenge.

xviii. Upbraidingfor not challenglng,&c.
xix. Suffering a person to pass a guardCALLING OUT THE MILITIA IN CASE OF

WAR, INVASION, INSURRECTION, TU-
MULTS OR RIOTS.

to fight a duel—not arrestingper-
sons about to fight,

123. Militia, how called out in case of inva-
sion or insurrection.

xx. Drunkenness on duty.
xxi. Escaping from arrest.
xxii. Behaving scandalously.124. Drafts, how made

125. Drafts in companies without officers, xxiii. Embezzling or committing fraud.
xxiv. Wasting or selling stores.126. Penalty for officers neglecting to march

or disobeying—for soldiers. xxv. Not delivering offender to civil au-
127. Selectment to provide carriages, &c

penalty on towns for neglect, &c.
thority'

34. Offences punished at discretionof court
martial.128. In case of tumults, riots, mobs, &c.

how the military are to be ordered out
—form of precept.

xxvi. Preceding offences when commit-
ted by soldiers.

129. Penalty of officers for disobeying—of
soldiers and others.

xxvii. Disrespect or contempt of com-
manding officer.

130. Troops to appear at rendezvous, and xxviii. Disobedience,
xxix. Striking superior officer.obey, &,c

xxx. Resisting any officer who attempts
RULES AND ARTICLES FOR GOVERNING

THE TROOPS OF THE COMMON-
WEALTH AND THE MILITIA IN AC-
TUAL SERVICE.

:o quell a quarrel.
xxxi. Not keeping order, redressing

abuses, protecting citizens.
xxxii. Being one mile from camp, &.c,

131. Who shall be taken to be a soldier. without leave in writin

•ECTIONSection
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137. Courts martial; Sec.
Iviii. Arrests.

xxxiii. Being absent without leave.
xxxiv. Not retiring to quarters at night.
xxxv. Not repairing to rendezvous, un- lix. Length of imprisonment before

trial.less, &c.
lx. General and division courts mar-xxxvi. Sentinel found sleeping, &c.

xxxvii. Occasioning false alarms.
xxxviii. Leaving platoon, See.

xxxix. Offering violence to persons bring

tial by whom ordered,

Ixi. Number of members of general
court martial.

Ixii. Number of members of divisionmg provisions.
and regimental courts martial.xl. Disturbing court martial

Ixiii. Power of regimental court mar-xli. Refusing to receive prisoner,
xlii. Relieving a prisoner,

xliii. Not reporting prisoners,
xliv. Crimes not capital nor specia

tial
Ixiv. Post and detachment court mar-

tial.

Ixv. Courts martial in particular corps.
Ixvi. Rank of members of court mar-

enumerated.

xlv. Officers absent from divine ser-
vice, Sec

135. Fines. Ixvii. Time of holding court martial.
Ixviii. Rank in court martial.xlvi. Soldiers absent from or behaving

indecently during divine worship. Ixix. Judge Advocate,
xlvii. Profane cursing or swearing by

officers.
Ixx. Oath of president and members—

of Judge Advocate.
xlviii. Profane cursing and swearing by Ixxi. Witnesses refusing to appear and

soldiers testify.
xlix. Fines by court martial.

1. Fines stopped out of pay.
Ixxii. Oath of witnesses.

Ixxiii. Votes in court martial, two thirds
136. necessary to capital sentence.

li. Officers wrongedby colonel, Ixxiv. Proceedings to be transmitted to
lii. Officer or soldier wronged by cap- commanding officer.

tain. Ixxv. Pay may be suspended.
liii. Public stores secured. Ixxvi. Pardon and mitigation of punish-
liv. Oldest officer to command, without ment.

regard to corps. 138. Construction of the word soldier.
139. W ord 11 selectmen,” to include 11 mayorIv. Offenders to be delivered to civil

authority and aldermen.
Ivi. Properly of deceased persons 140. Acting Q. M. General's expenditures,

how examined and settled.cured.
Ivii. Pay and rations. 141. Sections from Militia Law to be read.

.
Pp fueled by the Senate and House of Representatives,

l(t.I folk)

6ra oWr* assßm^ an d by the authority of the same,
OP ENROLMENT.

, SeC™ ON P E veiT able bodied white male citizen, resi-
when. d®nt 'Vlthln thls Commonwealth, who is or shall be of the ageof twenty one years and under the age of thirty one years,excepting persons absolutely exempted by law, idiots, lunatics,common drunkards, vagabonds, paupers, and persons convict-ed of any infamous crime in this or any other state, shall beenrolled in the mil.ua, and every such citizen, not holden bylaw to perform duty in the militia in any other manner, shall

Section Section
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be enrolled in the company within whose bounds he resides, by
the captain or commanding officer of the same, and the clerk
of said company shall assist his commanding officer in the per-
formance of said duty. Such enrolments shall be made, from
time to time, as each citizen shall arrive at the age of twenty-
one years, or shall come to reside within said bounds, or,
without being exempted, shall cease to be holden to do duty
elsewhere, and the commanding officer shall, without delay, Notice of enrol-

notify such citizen of his enrolment, by a proper non-commis- ment '
sioned officer, (by whom such notice may be proved,) either
verbally, or by giving him in hand, or leaving at his usual place
of abode, a written or printed notification thereof, signed by
such non-commissioned officer, and any notice or warning, by
a non-commissioned officer, to attend any inspection, training,
muster, or election of officers, shall be a legal notice of his en-
rolment.

U. S. Stat. 1792 and 1803. R. S. Ch. 12, §5.
Sec. 2. Every keeper of any tavern or boarding-house,

and every master and mistress of any dwelling-house, shall,
upon application of the commanding officer of the company,
within whose bounds such house is situated, or of any person
acting under him, and producing, if requested, his written au-
thority, give information of the names of all persons residing in
such house, and liable to enrolment, and every such person so
liable, shall, upon the like application, give his name and age ;

and if any such keeper, master, mistress, or person aforesaid,
shall refuse to give such information, or shall give information
which is false, he shall be punished by fine, as is provided in
such cases respectively by the ninety-seventh section.

R. S. Ch. 12, §6. 10 Mass. R. 36.

Information to
be givenrespec-
ting personslia-
ble to be en-
rolled.

Penalty for re-
fusingtogive in-
formation, or 1or
giving false in-
formation.

Sec. 3. When it shall appear to the commanding officer
of a regiment or separate battalion, that any company, within his
command, is without a commissioned officer, he shall issue his
orders to the clerk of such company, to enrol all persons liable
to enrolment, or to do duty therein, and to return the roll
thereof to him forthwith ; and if there be no clerk of such
company, then such commanding officer shall require, in wri-
ting, the selectmen of the town or towns, in which such com-
pany is situated, to make out, and return to him within ten days
a list of the names of all the persons, liable by law to enrol-
ment or to do military duty in such company ; and if any such
clerk or selectmen, shall fail to comply, they shall suffer such
penalty, as is provided in each case in the ninety fourth and
ninety ninth sections.

Companies
without officers,how enrolled.

Penalty, if clerk
or selectmen re-
fuse.

R. S. Ch. 12, §7. 100 and 105.
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Sec. 4. The commander in chief may issue his order for
enrolling the militia in any town or part of a town, where they
have never before been enrolled, either into a separate compa-
ny, or with any company or companies, the bounds of which
are adjacent to the residence of such militia ; and the com-
manding officer of the regiment or battalion, within the bounds
of which they reside, whenever he shall receive such order
from the commander in chief, shall require in writing the se-
lectmen of said town to make out and return to him within ten
days a list of the names of all the persons in said town or part
of a town, liable to enrolment or to do military duty, and if it
be ordered to enrol them in any adjacent company, then he
shall transmit such list to the commanding officer of the adja-
cent company, within ten days from the time of receiving said
return from the selectmen ; and the commanding officer of
such company shall enter the said list, so returned, in his roll,
and the persons so enrolled shall be subject to all the duties,
and liable to all the fines and forfeitures, to which the other sol-
diers of such company are liable ; but if the commander in chief
shall order that the persons so enrolled shall form a separate
company, then the commanding officer of said regiment or bat-
talion shall forthwith order elections of officers, to be notified
and held in such companies, as is provided in the eighty fifth
and fifty fifth sections.

Militia, how en-
rolled, where
there has been
no previous en-
rolment.

R. S. Ch. 12, §B. 60,91.

Sec. 5. Every roll shall be kept in the form prescribed
by the commander in chief, for the returns of the militia to be
made to the adjutant general, and the adjutant general shall fur-
nish to every company suitable blanks and instructions there-
for.

Rolls, how kept.
Adjutant gene-
ral to furnish
blanks.

R. S. Ch. 12, §9. 5 Greenl. 438.
Persons convic-
ted of infamous
crimes to be dis-
enrolled.

Sec. 6. If any non-commissioned officer or private shall,
in due course of law, be convicted, in this or any other state,
of any infamous crime, he shall forthwith be disenrolled from
the militia.

R. S. Ch. 12, S 10.

OF EXEMPTION
Absolute ex-
empts.

Sec. 7. The persons hereinafter mentioned besides those
absolutely exempted by the laws of the United States, shall
be absolutely exempted from enrolment and military duty, not-
withstanding their age may be more than eighteen years and
less than forty five years, viz.

All minors ;

All persons of thirty one years of age and upwards ;
Justices of the supreme judicial court and court of common

pleas ;
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Judges of (he municipal court and of probate ; and the
clerks of the several courts aforesaid ;

Registers of probate and of deeds ;

Sheriffs ;

All officers who have held, or may hereafter bold, commissions
in the militia of this or any other stale of the United States, for
the term of five years, or who have been or shall be hereafter
superseded and discharged, or who have held, or shall hereaf-
ter hold, commissions in any corps, at the time when it is dis-
banded, and all staff officers, whose offices shall become va-
cant by the provisions of the sixty eighth section ;

All persons who shall have performed ten years’ service in
the militia according to the fourteenth section ;

Ministers of the gospel of every denomination ;

The superintendents, other officers and assistants employed
in or about any department of the Massachusetts general hos-
dital, in Boston and Charlestown, and in the state lunatic hos-
pital at Worcester, during the time of such employment;

The officers and guards employed at the state prison in
Charlestown, and in any of the jails and houses of correction
in the commonwealth.

R. S. Ch. 12, §l. U. S. Stat. 1792, 10 Pick. 153—3
Pick. 390.

Sec. 8. Every person of either of the religious denomin-
ations of Quakers or Shakers, shall be exempted from military
duty, who shall, on or before the last Wednesday in May, an-
nually, produce to the commanding officer of the company,
within whose bounds he resides, a certificate signed by two or
more of the elders or overseers, (as the case may be,) and
countersigned by the clerk of the society, with which he meets
for religious worship, which shall be in substance as follows ;

We the subscribers, of the society of the people called
in the town of in the county of

do hereby certify that is a member of our society,and that he frequently and usually attends religious worship
with said society, and we believe is conscientiously scrupulous
of bearing arms.

Exempts by
producing cer-
tificate.

A. B. Elders or overseers.
C. D. (as the case may be.)E. F. Clerk.

Every non-commissioned officer or private, having any bod-ily infirmity, may be exempted from military duty, if he shall
obtain, from the surgeon or surgeon’s mate of the regiment orbattalion to which he belongs, (or, if there be no such officers
commissioned in said regiment, then from some respectable
physician living within the bounds of lire same,) a certificatethat he is unable to do military duly, on account of bodily in-firmity, the nature of which infirmity, shall be described in
said certificate ; and Uie captain or commanding officer of his
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company may, on the back of such certificate, discharge the
non-commissioned officer or private named therein, from per-
forming military duty, for a term of time which he shall judge
reasonable, not exceeding one year, which, when countersign-
ed by the colonel or commanding officer of said regiment or
battalion, shall exempt him from all military duty for the time
specified, and if any such non-commissioned officer or private,
having obtained such certificate, shall be refused a discharge,
or an approval of a discharge, as aforesaid, he may apply to
the commanding officer of the brigade, and if, upon examina-
tion of the case, such commanding officer shall be satisfied that
said non-commissioned officer or private ought to be discharged,
he may discharge him from military duty for such time not ex-
ceeding one year, as he shall judge reasonable, by certifying the
same under his hand upon the surgeon’s certificate.

R. S. Ch. 12, &2. 2 Mass. R. 441.
17 Mass. R 351. 11 Mass. R. 456, 541.
9 Mass. R. 322. 14 Mass. R. 290.
3 Pick. 356. 7 Pick. 251.

Exemption for Sec. 9. No soldier shall be held to do duty, until the ex-
firstenrolment pkation of the six months allowed him, after his first enrol-

ment in the militia of the United States, to procure equip-
ments ; but he may, during that time, vote in the election ofofficers.

R. S. Ch. 12, S 4. "9 Mass. R. 30.
2 Pick. 172. 1 Pick. 194. 3 Pick. 262.

ORGANIZATION.

der\'c™”fmay Sec. 10 - 'l'* l6 commander in chief, with the advice of the
arrange the mi- council, is authorized to arrange the militia into divisions, brig-
tionsfor rarstng ades > re g' mentsi battalions, and companies, conformably to the
companies at

° laws of the United States, to grant petitions for raising corn-
large, &c. panies at large, and to make such alterations as, from time to

time, may be deemed necessary ; and each division, brigade
and regiment shall be numbered at the formation thereof, and
a record made of such numbers in the adjutant general’s office.

And the several volunteer companies of cavalry, artillery,
light infantry, riflemen and grenadiers, in each brigade of mili-
tia, in which they exist in sufficient numbers, and are conven-
iently located for the purpose, shall be organized by the com-
mander in chief, with the advice of the council, into regiments
or separate battalions ;

And whenever the companies of artillery, cavalry, light in-
fantry, riflemen or grenadiers, shall not exist in sufficient num-
bers, or shall not be so located as to render such separate or-
ganization expedient, in the opinion of the commander in
chief, they shall remain attached to the several regiments of
infantry, to which they now belong.

U. S. Stat. 1792. R. S. Ch. 12, § ]], 13, 14,
15 Mass. R. 523, R. S. act of amendment.
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Sec. 11. All companies, which are attached to divisions Orders and re-

or brigades, and not to regiments, shall be subject to the im- }“™s companies'
mediate order of the commanding officers of such divisions or not attached to

brigades until they are otherwise organized ; and the com- reS‘ m<;nts
’

manding officers of divisions or brigades shall receive all re-
turns and orders, have all the authority and perform all the du-
ties, with regard to such companies, which are prescribed in
this act to be received, exercised and performed, by the com-
manding officers of regiments and battalions, with regard to
the companies of their respective regiments and battalions.

R. S. Ch. 12, §l5.

Sec. 12. If any company, raised at large, shall at any volunteer com-
time be destitute of commissioned officers, and having been pan|estw'eere-

twice ordered to fill vacancies, shall neglect or refuse to fill officers may be
them, or shall be reduced to a less number than twenty pri- disbanded,

vates, and remain so reduced for three months, such company
may be disbanded, and the men who belonged to it shall, in
such case, be enrolled, as is provided in the first section.

R. S. Ch. 12, §l6.

Sec. 13. Every non-commissioned officer and private of Volunteers
any company raised at large, shall be holden to do duty there- years

11
except

6

in, for the term of five years, from the lime of his enlistment,
unless such person shall, after his enlistment, become exempt
by law, or be discharged, as is provided in the sixteenth sec-
tion ; but no exemption, existing at the time of his enlistment,
shall be in such case an exemption or excuse from military
duty therein.

R. S. Ch. 12, § 17.

Sec. 14. Minors of the age of eighteen years and up-
wards, may, with the consent of their parents, masters or
guardians, enlist in any company raised at large, and when so
enlisted shall be entitled to all the privileges, and subject to
all the duties, fines and penalties imposed by law upon other
members of the company in which he is enlisted. And if anysuch minor shall serve ten years under any such enlistment, he
shall be entitled to the same exemption from military duty asif he had arrived at the age of thirty one years.

Sec. 15. No non-commissioned officer or private of any Volunteers ex-company raised at large, shall be required to perform military em Pled from
duty in the standing company, within whose limits he resides,provided he keeps himself properly armed, equipped and uni- vided

>
&c-

-minted ; and when notified of his enrolment in such standingcompany, or otherwise requested, produces within ten days, tothe commanding officer of such standing company, a certificaterom the commanding officer of his own company, that he
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does active duty therein ; and if any such non-commissioned
officer or private remove out of the limits, within which his
company is raised, he shall continue to be a member thereof,
provided he complies with the provisions aforesaid.

R. S. Ch. 12, § 18. 3 Pick. 506.

Sec. 16. Every commanding officer of a brigade, upon
application of the commanding officer of any company, raised
at large, in his brigade, may discharge any non-commissioned
officer or private from such company, and he shall forthwith
be enrolled in the standing company.

R. S. Ch. 12, & 19.

Volunteers;

how discharged
by brigadier.

Brigade bands. Sec. 17. Each brigadier general may raise, by voluntary
enlistment, and organize, within his brigade, a band of music,
not to exceed twenty four musicians, including one master and
two deputy masters, and may divide such band into sections,
and establish them in such parts of his brigade as he may
think most for the good of the service, and may grant to the
master, deputy masters and privates, warrants as such, and
such band shall be under the direction and command of the
officer commanding the brigade.

The master and deputy masters shall teach, lead and com-
mand such band, and issue all orders directed by said com-
manding officer; and the said commanding officer shall order
at least one section of said band, to attend at each regimental
review within the brigade.

Duties of mas-
ters and deputy
masters.

And each member of such band shall provide himself with
such uniform, as may be directed by the commander in chief,
and keep himself provided with such instrument or instruments
as may be directed by the commanding officer of the brigade ;

and for any neglect, deficiency or misconduct, shall forfeit such
sums as are prescribed in such case, in the ninety sixth section,
and may be dismissed from the band by the commanding offi-
cer of the brigade.

Members to
provide them-
selves with uni-
forms and in-

uments.

Penalties.

R. S. Ch, 12, § 20.

HOW OFFICERED
Sec. 18. The officers and non-commissioned officers of

the militia shall be as follows :

General staff.

A commander in chief.
An adjutant general, and a quarter master general, with the

rank of brigadier general.
Aids to the commander in chief, not exceeding four in num-

ber, with the rank of lieutenant colonel.
To each division there shall be one major general, and two

aids de camp, with the rank of major ; one division inspector,
with the rank of lieutenant colonel; one division quarter mas-

Division offi-
cers.
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ter, with the rank of major; one judge advocate, with therank
ofmajor.

To each brigade, there shall be one brigadier general ; one
brigade inspector, with the rank of major, to serve also as brig-
ade major ; one brigade quarter master, with the rank of cap-
tain ; one aid de camp, with the rank of captain.

To each regiment, there shall be one colonel, one lieutenant
colonel, and one major ; one adjutant, one quarter master, and
one paymaster, each with the rank of lieutenant; one surgeon,
one surgeon’s mate, one chaplain, one sergeant major, one ser-
geant quarter master, one drum major, one fife major.

To each separate battalion, there shall be one major ; one
adjutant and one quarter master, each with the rank of lieuten-
ant ; one surgeon, one sergeant major, and one sergeant quar-
ter master.

Brigade offi-
cers.

Regimental of-
ficers.

Battalion offi-
cers.

To each company of infantry, light infantry, or riflemen,
there shall be one captain, one lieutenant, one ensign, four ser-
geants, four corporals, one or more lifers, or buglers, and one
or more drummers.

Company offi-
cers.

To each company of artillery, there shall be one captain, two
lieutenants, four sergeants, four corporals, one or more drum-
mers, one or more lifers, and three drivers.

To each company of cavalry, there shall be one captain, two
lieutenants, one cornet, four sergeants, four corporals, one sad-
dler, one farrier, and one or more trumpeters.

To every two or more companies ofcavalry, artillery, light
infantry, or riflemen, in a brigade not attached to any regiment,
there shall be one surgeon.

To every company, there shall be one clerl
Provided, nevertheless, that every corps, organized before

the eighth day of May, in the year one thousand seven hundred
and ninety-two, shall continue to be officered as before that
time.

R. S. Ch. 12, §22. U. S. Slat. 1792.

Sec. 19. Whenever the office of major general, brigadier in cases of va-
general, colonel, major commandant, or captain, shall be va- cancr. sickness
cant, or such officer shall be sick or absent, the officer next in

° f"

rank shall command the division, brigade, regiment, battalion rank 10 com '

or company, until the vacancy be supplied ; and whenever the mand '
office of quarter master general shall be vacant, the dutiesthereof shall be performed by the adjutant general.

R. S. Ch. 12, § 23.

Sec. 20. Whenever a company shall have neither com- Companiesmissioned nor non-commissioned officers, the commanding of- without officers,
ficer of the regiment or battalion, to which such company be- ed 7 comm *nd ‘

longs, shall appoint suitable persons, within said company, to
be non-commissioned officers of the same, and shall appoint
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one of the non-commissioned officers to be clerk, and endorse
the appointment on his warrant, and administer the oath to him
and certify the same, as required by the forty sixth and sixty
first sections ; and the senior non-commissioned officer of a
company without commissioned officers, shall command the
same, except upon parade, and except as is provided in the
following section.

R. S. Ch. 12, & 24.

Sec. 21. Whenever any company shall be first enrolled,
or shall be without officers, from any cause whatever, and an
election of officers shall be ordered, and such company shall
neglect or refuse to elect any officer, or no persons elected
shall accept, the commanding officer ol the regiment or battal-
ion, to which such company belongs, shall detail some officer
of the staff, or of the line of the regiment, to train and disci-
pline said company, until some officer shall be elected or ap-
pointed by the commander in chief, as provided in the fifty
fourth section ; and such officer shall have the same power and
authority, and be subject to the same liabilities, as if he were
captain of such company ; and he shall keep the records of
the company and prosecute for all fines and forfeitures, in like
manner as a clerk might do, by the provisions of the one hun-
dred and seventh section ; and all meetings of such company
shall be notified, as provided in the eighty fifth section.

R. S. Ch. 12, 6 25.

Companies
without officers
refusinglo
elect7 how com-
manded.

Records, how
kept.

Meetings, how
notified.

Duties of clerk, Sec. 22. Whenever the office of clerk in any company
Sn'caSf^of'"ra! shad become vacant, and it shall appear to the commanding
cancy. officer of said company, that there is satisfactory evidence,

that no person will accept the same, he may issue his order in
writing to any non-comrnissioned officer or private in said com-
pany, requiring him to perform all the duties of clerk of said
company,—except keeping the records, for a term not ex-
ceeding three months ; and if any non-commissioned officer or
private, so appointed, shall refuse or neglect to perform all or
any of the duties of said office, during said term, (except
keeping the records,) he shall forfeit and pay the sum provided
in such case, in the ninety fourth section to the use of the
company.

Clerk pro. tem., And in case of the absence, sickness, or other inability of
appointed.

'’ le clerk ol any company, the commanding officer of the com-
pany may appoint a clerk pro tempore ; or upon satisfactory
evidence, that no one in the company will accept the office pro
tempore, he may order any non-commissioned officer or private
in like manner, to perform all the duties of the office of clerk,
until the clerk shall be able to perform the same, or some other
person shall be appointed ; and any person so ordered, refus-
ing or neglecting to perform all the duties of said office, shall
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be liable to the penalties provided in such case in the ninety
fourth section.

In all such cases, the records of the company shall be kept Kecords how
by the commanding officer, as long as such vacancy, absence, kept—to’ be ev-
sickness, or inability shall continue ; and the records so kept ldence-

shall be competent evidence of such orders and temporary
appointments, as well as of all other matters, of which such
records would be evidence if kept by the clerk

R. S. Ch. 12, § 26.

ROSTERS, ROLLS AND RETURNS
Sec. 23. The division inspector of each division, the Rosters and or-

brigade major of each brigade, and the adjutant of each regi- whom
bkept’ by

ment, battalion, or corps, shall constantly keep a correct ros-
ter of the division, brigade, regiment, battalion, or corps, to
which they respectively belong, and an orderly book, in which
they shall record all orders received and issued.

R. S. Ch. 12, & 27.

Sec. 24. A fair and exact roll of each company shall be Rolls, how kept,
kept by the clerk, under the direction of the commanding offi-
cer, with the state of the arms and equipments, belonging to
each man, in the form prescribed by the commander in chief,for the returns of the militia ; and a new roll shall be annually to be annuallymade after the inspection in May, and before the fifteenth day ™ade . after . the
of June, which shall also be corrected, from time to time, as

1 mspectlon '
the state of the company and the alterations in it may re-quire.

R. S. Ch. 12, <S 28.

Sec. 25. An orderly book shall also be kept in each com- Company or-
pany by the clerk, under the direction of the commanding offi- S’ book’ how

cer, and all the proceedings of the company, all orders re-ceived and issued, and exact details of all drafts and detach-
ments shall be recorded therein.

All delinquencies and deficiencies, accounts of all fines and Delinquencies,torleitures, and other moneys collected by him, with the per- fines and l mon-’
sons’names of whom they were collected, and the times when,and for what offence, neglect, default or deficiency they were corded-
incurred, shall also be recorded in said book, which shall notbe alienated from the company, and shall always be open tothe inspection of any officer of the company.R. S. Ch. 12, & 27.

Sec. 26. All orders from the commander in chief shall Orders, bybe distributed by the adjutant general, all division orders by h° m dislribm'

the division inspector or one of the aids of the commandingofficer of the division, all brigade orders by the brigade major,all regimental and battalion orders by the adjutant, all company
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orders, by the clerk, or by any non-commissioned officer or
private, whenever they shall be severally required by the com-
manding officer.

U. S. Stat. 1792. R. S. Ch. 12, § 30.

Inspection re-
turns of compa-
nies, how made.

Sec. 27. Every captain or commanding officer of a com-
pany, shall make a return of the state of his company, com-
prehending the names of all the men belonging thereto, and
all their arms, equipments and ammunition, to the commanding
officer of the regiment or battalion, annually before the first
day of July, according to the form furnished by the adjutant
general; and the commanding officer of any divisionary corps
shall make a duplicate return to the adjutant general before the
time aforesaid.

Returns of reg
iments and bat
talions ;

Every commanding officer ofa regiment or battalion shall make
a return of the state of his regiment or battalion, to the com-
manding officer of the brigade, in the month of July annually;
and every commanding officer of a brigade shall make out
duplicate returns of the state of his brigade, one of which he
shall transmit to the commanding officer of the division to
which he belongs, and the other to the adjutant general, in the
month of August annually.

of brigades

U. S. Stat 1792. R. S. Ch. 12, §3l

Muster returns. Sec. 28. The brigade major and inspector shall make re-
turns to the adjutant general, once in each year, of the militia
of the brigade to which he belongs, reporting therein the actual
situation of the arms, accoutrements, and ammunition of the
several corps, at the brigade, regimental, or battalion inspec-
tion, and every other thing, which, in his judgment, may relate
to the government of the militia, and to the general advance-
ment of good order and military discipline.

U. S. Stat. 1792. R. S. Ch. 12, & 32.

Sec. 29. The adjutant general shall make proper abstracts
from the returns of the commanding officers of brigades and di-
visionary corps, and lay the same before the commander in
chief annually.

Adjutant gener-
al’s returns to
the governor
and president.

He shall also make a return annually in duplicate of all the
militia in the state, with their arms, accoutrements, and ammu-
nition, according to such directions, as he may receive from
the secretary at war of the United States, one copy of which
he shall deliver to the commander in chief, and transmit the
other to the president of the United States, on or before the
first Monday in January, annually.

U. S. Stat. 1792, § 6, and 1803, § 1.
R. S. Ch. 12, § 33.
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Sec. 30. The adjutant general shall furnish blank forms Blank forms,

of rolls, and of the different returns that may be required, with
such explanation of the principles upon which they should be
made, as may be authorized by the commander in chief.

U. S. Stat. 1792. R. S. Ch. 12, § 34.
5 Greenleaf’s Reports, 438.

OF EQUIPMENTS.

Sec. 31. Every citizen within six months after his first Soldiers,how
enrolment in the militia and notification thereof, shall provide withtnsixPped
himself with a good musket or firelock, with a bore sufficient months after en
for, balls of the eighteenth part of a pound, a sufficient bayonet TOment-

and belt, two spare flints, and a knapsack, a cartridge box to
contain not less than twenty four cartridges, suited to the bore
of his musket or firelock ; twenty four such cartridges, each
cartridge to contain a proper quantity of powder and ball ; or
with a good rifle, knapsack, shot pouch, and powder horn,
twenty balls suited to the bore of his rifle, and a quarter of apound of powder.

The commissioned officers shall be severally provided with office™, how
a sword or hanger ; and all soldiers shall, after s'aid six months, equlpped'
be constantly provided with arms, accoutrements, and arnrauni- Soldiers to

tion, agreeably to the laws of the United States. The arms, keepequ 'pped ’
ammunition and accoutrements of the militia shall be inspected Arms, &c-, 10
by the brigade inspectors, at the annual reviews of the militia, be inipected'
composing their several brigades.

U. S. Stat. 1792, S I and 10.
R. S. Ch. 12, § 36. 2 Pick. 172

Sec. .32. No private shall be considered unable to provide inability of pn-himself with the arms and equipments, required in the preced- f.ate t° efiuip
ing section, unless he shall, between the first day of April and proved.

h °W

the last Wednesday in May, produce to the commanding offi-
cer of the company to which he belongs, a certificate of such
inability from the overseers of the poor of the town, where he
resides ; and such commanding officer shall forthwith lay said
certificate before the selectmen of the town ; and the select- Equipments to
men shall forthwith, at the expense of their respective towns, sefcctmM.*1 by
provide for every such private, the arms and equipments re-quired as aforesaid, and they shall deposite the same in somesafe and convenient place, and shall permit the commanding of-ficer of the company, to which said private belongs, to deliversuch arms and equipments to such private, whenever he shall
be required by law to use the same ; and the said commandingofficer shall be responsible for the safe return of such arms and
equipments to the place of deposite ; and if the selectmen shall Penalty for
neglect to provide arms and equipments, as aforesaid, each of "a|

lecl to fur '
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them shall forfeit the sums provided in such case by the ninety
ninth section.

R. S. Ch. 12, § 37.

Sec. 33. Every officer of the line and staff, and every of-
ficer and soldier of any company, raised at large, shall provide
himself with an uniform complete, which shall be such as the
commander in chief shall prescribe, and subject to such re-
strictions, limitations and alterations as he may order ; and ev-
ery such soldier deficient therein, shall be liable to the penalty
provided in the ninety third section.

R. S. Ch. 12, § 39.

Whatuniform
to be provided,

Sec. 34. Every non-commissioned officer and private in a
company of cavalry shall furnish himself with a serviceable
horse, at least fourteen hands and a half high, a good saddle,
bridle, mail pillion and valise, holsters, and a breast-plate and
crupper, a pair of boots and spurs, a pair of pistols, a sabre, and
a cartouch box, to contain twelve cartridges suited to his pis-
tols, and shall be liable, for deficiencies at parade, to the for-
feitures provided in such case in the ninety third section ; and
if any non-commissioned officer or private shall, for more than
three months, be unprovided with a horse and equipments as
aforesaid, the commanding officer of his company may apply
to the commanding officer of the brigade, who shall discharge
such non-commissioned officer or private from such company.

U. S. Stat. 1792, §4. R. S. Ch. 12, § 40.

Cavalry, how
equipped.

Sec. 35. Each officer, non-commissioned officer and
private in the artillery, shall furnish himself with a sword or
hanger and belt, and shall be liable for any deficiency to the
penalty provided in such case in the ninety third section, and
every company of artillery shall have the field pieces, appara-
tus, and other articles specified in the thirty ninth section.

R. S. Ch. 12, §4l.

Artillery, how
equipped.

To have can-
non. &c.

Sec. 36. Every officer, non-commissioned officer, and
private, shall hold his uniform, arms, ammunition, and accou-
trements, required by law, free from all suits, distresses, ese-
ecutions, or sales for debt or payment of taxes.

R. S. Ch. 12, §42. U. S. Stat. 1792, §l.

Uniform, arms.
&c. exempt
from attach-
ment, &c.

ARTICLES FURNISHED.
Sec. 37. Each regiment and separate battalion shall be

furnished by the Commonwealth, with the state and regimental
colors, and their staffs, belts and sockets, and the commanding
officer of such .regiment or battalion shall be responsible for
the safe keeping of the same.

Colors to be
furnished and
preserved.
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Each company of artillery, infantry, grenadiers, light infan- Instruments of
try, and riflemen, shall be furnished with a drum and fife, or SeVaild5 fre-
bugle horn, and each company of cavalry with a trumpet, and served,
all of them with more or other instruments of music, as the
commander in chief shall order ; and each commanding officer
of a brigade is authorized to draw orders upon the quarter
master general, or officer acting as such, in favor of the com-
manding officers of regiments, battalions and companies, for
such colors and instruments of music ; and the commanding
officers of companies shall be responsible for the safe keeping
of the instruments of music, delivered to them for the use of
their companies.

Blank rolls, returns, company orders, and notifications, to Blank rolls,&c.
the soldiers, shall be furnished by the adjutant general, as pro- 10 be furnished,
vided in the thirtieth section.

R. S. Ch. 12, §43.

Sec. 38. Each company of light infantry, grenadiers, and
riflemen raised at large, shall be furnished with muskets or
rifles on application to the adjutant general, and on delivering
to him a sufficient bond, signed by the officers of such com-
pany, for the safe keeping and the return of the same when
required by the commander in chief, and producing to him
satisfactory evidence that a suitable armory or place of deposite
for such muskets or rifles has been provided by the town
within which such company is situated or otherwise ; which
arms so furnished shall be carefully kept for the use of the
company for military purposes only ; and all the standing com-
panies of infantry in the Commonwealth shall be furnished
with muskets in manner aforesaid, whenever a sufficient num-
ber for the purpose are received from the United States, and
in such cases the town within which such companies are situ-
ated, shall be responsible for the safe keeping and preservationof said muskets, and the return thereof when required as afore-
said. The commander in chief may, from time to time, requireany officer of the militia to examine any armory provided asaforesaid, and report to him the condition thereof, and of the
arms therein deposited.

And the several towns in the Commonwealth are herebyauthorized to raise money to be expended in providing armo-ries or places of deposite for arms, as above provided.
And whenever any arms are furnished, as aforesaid, to anycompany formed from different towns, the same shall be de-

posited in the town within which the greatest number of themembers of said company may reside.

Companies
raised at large
to be furnished
with arms by
the State, pro-
vided, &c.

Armorit

Sec. 39. Each company of artillery shall be provided, by Cannon &c ,t e quarter master general, or officer acting as such, with two be furnished togood brass field pieces, of such calibre as the commander in arlillery ’
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chief shall direct, with carriages and apparatus complete ; with
an ammunition cart, forty round shot, iorty pounds of cannister
shot, tumbrils, harness, implements, laboratory and ordnance
stores, which may, from time to time, be necessary for their
complete equipment for the field ; and a quantity of powder,
annually, not exceeding one hundred pounds, to be expended
on days of inspection and review, and in experimental gun-
nery ; and the commanding officer of each company shall be
accountable for the preservation of the pieces, apparatus and
ammunition aforesaid, and for the proper expenditure of the
ammunition.

and preserved

R. S. Ch. 12, § 44.

Sec. 40. The commanding officer of each company, at
every inspection and review, and whenever the company
shall be ordered to march out of the town, where the gun
house is situated, shall provide horses to draw the field pieces
and tumbril, and present his account of the expenses thereof,
as provided in the one hundred and twenty second section.

Horses to be
provided.

R. S. Ch. 12, 6 45.

Sec. 41. Whenever in the opinion of the commander
in chief, it shall be necessary, he shall issue his proclamation,
requiring all towns to provide and deposite, in some suitable
and convenient place therein, sixty four pounds of good
powder, one hundred pounds of musket balls, each of the
eighteenth part of a pound ; one hundred and twenty eight
flints, suitable for muskets, three copper, iron, or tin camp
kettles, for every sixty four soldiers enrolled in said town, and
the same proportion of the aforesaid articles for a greater or
less number, and so to keep the same, until he shall by proc-
lamation, declare the same no longer necessary.

Towns to pro-
vide powder,
&c. when re-
quired by com-
mander in chief

Stat. 1837, Ch. 240, & 10.

Sec. 42. It shall be the duty of the assessors of each
town on receiving a list of persons liable to any military fine
in any company, from the clerk thereof, to deliver to him
within ten days a correct list of the amount of town and
county taxes, last assessed upon the property of such persons
in said town and which have not been abated, which list shall
be certified by the assessors, and on the trial of any complaint
such list shall be prima facie evidence of the facts therein
stated, and each assessor neglecting to furnish such list so
required, shall forfeit the sum provided in the ninety ninth
section.

Assessors to
furnish amount
of town and
county taxes
last assessed,
&c.

OF THE APPOINTMENT ANO ELECTION OF OFFICERS.
Sec. 43. The officers of the line of the militia shall be

elected in manner following :

Officers of the
line; how elect-
ed.
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Major generals, by the Senate and House of Representa-
tives, each having a negative upon the other:

Brigadier generals, by the written votes of the field officers
of the respective brigades :

Field officers of regiments and battalions, by the written
votes of the captains and subalterns of the respective regi-
ments or battalions.

Captains and subalterns of companies, by the written votes
of the non-commissioned officers and privates of the respec-
tive companies.

R., S. Ch. 12, § 48.

Sec. 44. The staff officers of the militia shall be appoint- Staff officers,
ed in manner following : how appointed.

The adjutant general and the quarter master general, by
the commander in chief, with the advice and consent of the
council.

The aids to the commander in chief, by the commander in
chief:

The division inspectors, division quarter masters, and divi-
sion judge advocates, by the respective major generals and
approved by the commander in chief :

The aids de camp of major generals, by the respective ma-
jor generals :

The Brigade majors, and inspectors, brigade quarter mas-
ters, and aids de camp to brigadier generals, by the respective
brigadier generals :

Adjutants, pay masters, chaplains, surgeons, and surgeons’
mates of regiments, by the respective colonels :

Adjutants, quarter masters, and surgeons of battalions, by
the respective commanding officers:

Surgeons of two or more independent companies in a brig-
ade, by the brigadier general.

R. S. Ch. 12, S 49.

Sec. 45. The non-commissioned officers in the militia Non-commis-
shall be appointed in manner following : sioned officers

Sergeant majors, sergeant quarter masters, drum majors and h°W appolnted
fife majors of regiments, by the commanding officer of the
regiment ;

Sergeant majors and sergeant quarter masters of battalions,by the officer commanding :

Non-commissioned officers of companies, by the respec-
tive captains, who shall forthwith return the same in writing to
the commanding officer of the regiment or battalion :

Clerks, by the commanding officers of the respective com-panies.
R. S. Ch. 12, <5, 50.
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Sec. 46. All commissioned officers shall be commissioned
by the commander in chief, according to the respective of-
fices and grades, to which they may be elected or appointed.

Every non-commissioned officer’s warrant shall be given
and signed by the commanding officer of his regiment or bat-
talion.

Officers, how
commissioned

Warrants
non-commi:
sioned officers.

R. S. Ch. 12, §5l

Persons ineiigi- Sec. 47. No idiot, lunatic, common drunkard, vagabond,
offices

I
whcn

y pauper, nor any person convicted of any infamous crime, nor
such persons any other than white, able bodied, male citizens, shall be eligi-

blc to any office; and whenever it shall appear to the com-
mander in chief uie 10 dl.y dim miciic>ci

, r, . . ,

to appoint. mander in chief, that any person, thus ineligible, has received
a majority of votes cast at any election of officers, he shall not
commission him, but, with the advice and consent of the
council shall declare said election null and void, and a new
election may be ordered, as provided in the fifty fourth section.

R. S. Ch. 12, § 52

Sec. 48. All commissioned officers shall take rank accord-
ing to the date of their commissions ; and when two of the
same grade bear an equal date, their rank shall be determined
by lot, to be drawn by them before the commanding officer of
the division, brigade, regiment, battalion, company or detach-
ment, or president of a court martial, as the case may be.

The day of the appointment or election of any officer shall
be expressed in his commission, and shall be considered as the
date of his commission. Whenever he is transferred to an-
other corps or station of the same grade, the date of the origi-

Ranks of of
fleers, how
determined.

Commission
shall express
date of appoint-
ment.

so expressed and considered the datenal appointment shall be
of his commission.

R. S. Ch. 12, §53.

any officer shall lose his commission,
before any magistrate, and produced

a duplicate commission shall issue of

Sec 49. Whenever
upon his affidavit made
to the adjutant general,
the same tenor and date,

Loss of com-
mission, sup-
plied.

R. S. Ch. 12, § 54.

Sec. 50. Whenever any person shall be elected major
general, be shall be notified of his election by the secretary of
the Commonwealth, and shall, within thirty days after such noL

tice, signify to the secretary his acceptance of said office, oth-
erwise he shall be taken to have refused the same.

Major General
notified of his
election, lo sig-
nify his accept-
ance within 30
days.

R. S. Ch. 12, § 55.

Sec. 51. The major general of each division shall order
elections to fill all vacancies which shall occur in his division,
in the office of brigadier general, field officer, captain or sub-

Major Generals
to order elec-
tions of all com-
missioned offi-
cers.
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altern officer ; and such elections shall be ordered, throughout
each division, at least once in each year, the elections of com-
pany officers first, and those of field officers next.

R. S. Ch. 12, § 56.

Sec. 52. All electors shall be notified of elections at least Electors to

ten days previously thereto, and all elections of officers shall Notice.6” da,>S

be held at the place where the electors are notified to meet for
that purpose ; but if the meeting be adjourned to another day,
it may also be then adjourned to another place.

R. S. Ch. 12, & 57.

Sec. 53. No officer below the rank of a field officer shall ho Pre'

siclc at elec-preside at any election of any officer above the rank of a sub- t ions.
altern officer, nor shall any officer, who is a candidate for the
vacant office, preside at the election, except to adjourn the
meeting, if no field officer appear to preside.

When it shall appear that any person has a majority of writ- °

o®“gS
tigg^ted’

ten votes of the legal electors present, the presiding officer
shall forthwith notify him of his election, and make return of Elecimns wid
every election, or neglect or refusal to elect, to the command- returned,
ing officer of the division ; and every person so elected and
notified, shall declare his acceptance, if a brigadier general or Acceptances,
field officer, within ten days, or if a company officer, forthwith, " 1611 noll,led-

otherwise it shall be taken that he has refused such office.
And if, before the meeting for the election of any officer is dis- ?efusals at

,

th,e
1 o v tune recordedsolved, the person chosen shall signify to the presiding officer, ’

his refusal to accept such office, the same shall be recorded
and make part of his return, and he shall cause the electors to
proceed to the choice of some other person. Elections may Elections may
be adjourned, not exceeding twice, and each adjournment fora
period, not exceeding two days, and no company election shall days each,

be legal, unless it be notified in the manner prescribed in the
eighty third section.

The original roster of the brigade, regiment, or battalion, or
the original roll of the company, as the case may be, shall be duced at eh*
produced at all such elections, by the person having the legal tlons-
custody of the same.

R. S. Ch. 12, § 58

Sec. 54. Whenever the electors shall neglect or refuse to When electors
elect some person to fill a vacant office, the commander in oftoappoim™
chief, with the advice and consent of the council, shall appoint
some suitable person to the same ; and if any company raised ™Jj"J,eers dis ‘

at large shall, at any two or more elections, neglect or refuse saHwice
0” rtfU

to elect any officer, it may be disbanded by the commander in
chief.

The commanding officer of the division shall return all elec- Rciums ofeiec
.• j r i i i i . lions and refu-tions and refusals or neglects to elect, to the commander in sals.
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New election chief, and unless he shall be notified by the commander in chief
ordered, unless, 0f j,js intention to make an appointment, he may (if necessary)

order a new election.
R. S. Ch. 12, $ 69.

any company shall be newly enrolled,Elections in Sec. 55. Wheneve
iMecuons in

" nouo.v-.
I—J1 —J . J ?

companies or from any other causes, shall be without commissioned offi-
maybeordered cers, the commanding officer of the regiment or battalion,
by colonel. without any order from the commanding officer of the division,

may order an election of officers to the same as soon as may

be, and preside, or detail some field officer to preside ; and all
proceedings shall be had as before provided.

R. S. Ch. 12, § 60.

Commissions, Sec. 56. All commissions shall be transmitted to the com
how transmit- man ding officers of divisions, and by them, through the propei

officers, to the officers elected.
R. S. Ch. 12, & 61.

Notice given, if Sec. 57. Whenever any person, elected or appointed to

to'be rS

quaiified an 7 °ffi ce ) shall refuse to accept his commission, or to qualify
himself at the time of his acceptance, the major general shall
certify the fact on the back thereof, and return the same to the
adjutant general ; and if the office be elective, a new election
shall be ordered.

R. S. Ch. 12, $ 62.

Candidates not Sec. 58. It shall not be lawful for any candidate for any
to treat with office in the militia, either pending or after an election, to treat
liquor? with an 7 intoxicating liquor the persons attending such elec-

tion.
R, S. Ch. 12, & 63

Persons on Sec. 59. No officer, non-commissioned officer or private,
shall he an’esteci 011 any civil process, while going to, remain-

arrest on civil ing at, or returning from, any place, at which he may be or-
process. dered to attend, for election of officers or other military duty.

R. S. Ch. 12, S 64.

OFFICERS, HOW QUALIFIED.

missioned
C °offi ®:EC- Every commissioned officer, before he enters

cers . on the discharge of the duties of his office, or exercise any
command, shall take and subscribe the following oaths and
declarations :

“I do solemnly swear, that I will bear true faith
and allegiance to the Commonwealth of Massachusetts, and will
support the constitution thereof. So help me God.”

“ I do solemnly swear and affirm, that I will faith-
fully and impartially discharge and perform all the duties in-
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cumbent on me as , according to the best of ray
abilities and understanding, agreeably to the rules and regula-
tions of the constitution and the laws of this Commonwealth.
So help me God.”

“ I do solemnly swear, that I will support the
constitution of the United States.”

Which oaths each commissioned officer shall take and sub-
scribe, before some justice of the peace, or before some gen-
eral or field officer, who has previously taken and subscribed
them himself, and on the back of every commission, the fol-
lowing form of certificate of qualification shall be printed, and
shall be signed by the person before whom such officer is qual-
ified :

How admini
tered and certi-
fied.

This may certify that commissioned as within on
this day of

, personally appeared and took and
subscribed the oaths required by the constitution and laws of
this Commonwealth, and a law of the United Slates, to qualify
him to discharge the duties of his office. Before me.

Form of certifv
cat

R. S. Ch. 12, § 65.

Sec. 61. Every clerk of a company, before he enters
upon the duties of his clerkship, shall be sworn to the faithful
discharge of his duty, by taking the following oath, before the
commanding officer of the company to which he belongs, who
is hereby authorized to administer the same, viz.
“I do solemnly swear, that I will faithfully and

impartially perform all the duties incumbent on me, as clerk
of the company to which I belong, according to the best of
my abilities and understanding. So help me God.”

On the back of the warrant of every sergeant, appointed to
be clerk, the following form of certificate of appointment and
qualification shall be written or printed, and shall be signed by
the commanding officer by whom such clerk is appointed and
qualified.

This may certify that within named has been ap-
pointed clerk of the company of which I am commanding offi-
cer, and on this day of he personally appear-ed before me and took the oath required by law to qualify him
to discharge the duties of said office.

Clerk’s oaili

Certificali

( Commanding
officer.

R. S. Ch. 12, § 66. II Pick. 355. 8 Pick. 449.

HOW OFFICERS ARE DISCHARGED
Sec. 62. Whenever any officer of the militia shall in

writing request his discharge, and his request shall be approved
by the commanding officers of the regiment or battalion, brig-ade and division, to which he belongs, the commander in chief
may discharge him from the office which he holds.

R. S. Ch. 12, § 67.

I)i

fficcrs uj:
llieir own ri

T
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Time and con-
ditions of resig-
nations.

Sec. 63. No commanding officer shall approve a resigna-
tion, as provided in the preceding section, if the same be
offered between the first day of May and the first day of No-
vember, unless the reasons for such resignation be very urgent
and proved to his satisfaction, and the rolls, orderly book, ros-
ter, and all other documents, which were in the custody of the
officer resigning, shall be taken care of, for his successor, or
the officer having a right to the custody of the same, before
his discharge is delivered to him.

R. S. Ch. 12, & 68.
Remedy in case
of reasonable Sec. 64. If any officer shall unreasonably refuse to ap-

prove any resignation, and the same be made to appear to the
officer or officers above him in command, he or they may ap-
prove the same notwithstanding, and the commander in chief
may, in all cases, discharge the officer, if it shall appear to him

refusal Ic
prove resigna-tions.

proper.
R. S. Ch. 12, & 69.

No resignations
while under ar-
rest.

Sec. 65. No officer shall resign while under arrest
R. S. Ch. 12, § 70.

Discharges Sec. 66. No officer shall be discharged by the commander
without request j n c ijj ef un ]ess upon his own request, except in the following

cases
With the advice and consent of the council, upon petition of

one or more of his superior officers.
—ofpersons un- When it shall appear to the commander in chief, that he
comheis

nIU °r bas become unable or unfit to discharge the duties of his
office, and to exercise proper authority over his inferior
officers and soldiers, or that he has been convicted of any in-
famous crime.

Persons who When the commanding officer of his division shall certify,
have removed, that, he has, either before or after receiving his commission,

removed his residence, out of the bounds of his command, to
so great a distance, that, in the opinion of such commanding
officer, it is inconvenient that he should exercise his com-
mand.

Absent more When such commanding officer shall certify that he has
than one year been absent from his command more than one year, without
without leave. ]eave 0f commanding officer.
Upon address Upon address of both Houses of the Legislature to the
ofLegislature, governor 1
By sentence of Upon sentence of a court martial, after a trial according to
court martial. law.
By disbanding When the corps to which he belongs is disbanded accord-
of corps. ing to law. In all which cases, he may be discharged by the

commander in chief, and every officer shall perform the duties
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of his office, (except he be under arrest,) until he be so dis-
charged, whether upon his own request, or as before provided.

R. S. Ch. 12, §7l.

Sec. 67. When any officer of the militia of this Com- Discharges by
monwealth shall accept any appointment in the army of the appointment m

t J I I • tllA arm VUnited States, his office shall thereby become vacant, and be
again filled according to law, and if, after accepting such ap-
pointment, he shall exercise any of the powers and author- Penalty for con-
ity of such office, he shall suffer the penalty provided in such tmuins to art-
case, in the ninety fifth section.

R. S. Ch. 12, §72

Sec. 68. The commissions of all staff officers, appointed Expiration of
by any commanding officer, shall expire after such command- commissions of
ing officer shall be discharged, or vacate his office, as soon as
his successor is commissioned.

R. S. Ch. 12, §73.

Sec. 69. Any non-commissioned officer or clerk of a Resignation of
company, may resign his office to the commanding officer of clerks, a 'ld n°n-
i • iii-, , r ....

~ commissioned
nis company, ana be discharged troin it by him. officers.

R. S. Ch. 12, § 74.

DISCIPLINE, INSPECTION, TRAININGS, AND REVIEWS.
Sec. 70. The system of discipline and field exercise, System ofdis-

which is ordered to be observed by the regular army of the olP lme-
United States, in the different corps of cavalry, infantry, artil-
lery, light infantry', and riflemen, or such other system, as
may at any time hereafter be directed for the militia, by the
laws of the United Slates, shall be observed by the militia in.he discipline and exercise of said corps respectively.

R. S. Ch. 12, § 75.

Sec. 71. There shall be parades as hereafter provided inthis section of all the militia of the Commonwealth :

Every commanding officer of a company shall parade his inspection ncompany on the last Wednesday in May annually, at nine >«st Wednes
o’clock in the forenoon, for the purpose of inspecting, examin- * ° ° f May
mg, and taking an exact account of ail the equipments of hismen, and for noting all delinquencies of appearance and de-ficiencies of equipment, and for correcting his company roll,
in order that a thorough inspection may be made of all themilnia in the Commonwealth ; and the clerk shall note all de-ficiencies and delinquencies, and correct the company roll,under ihe direction of the commanding officer. Every com-manding officer of a company shall exercise and discipline aswell as inspect his company on said day.
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Sec. 72. Each commanding officer of a company shall
parade his company, by his own order, one day in each year,
for discipline and instruction, and shall use his best exertions,

Company
parades.

exercise and evolutions prescribedin perfecting them in the
by law.

; officer of a company raised at large,
by his own order one day in each
foregoing, for the purposes of disci-

And each commandin;
may parade his company
year in addition to the
pline and instruction :

There shall also be an inspection and review in each year,
and the commanding officer of each division shall order the
troops to parade for that purpose, in such bodies and corps,
and at such times, as he shall think expedient, regard being
had to the scattered or compact situation of the troops; pro-
vided that no regiment or battalion be divided. The com-
manding officer of the brigade shall appoint the place, and give
notice to the commanding officer of the division. But, if all
the troops, to be inspected and reviewed, belong to one
regiment or battalion, then the commanding officer of the regi-
ment or battalion shall appoint the place, and give notice to
the brigadier general ; and the places, appointed for inspec-
tions and reviews, shall be as central, as, in the judgment of
the officer appointing the place, may be convenient. Provided
that no officer, non-commissioned officer, or private, shall be
obliged to march more than fifteen miles from his residence to
any review, except of a regiment or battalion, or less body of
men, and that no larger body than a brigade be ordered to
parade at the same time and place except by order of the
commander in chief.

Review
Time and place
ofreview.

No person to
march more
than 15 miles to
any review ex-
cept, &c.
13 Mass. 220.

R. S. Cl). 12, §75 and 78.

Sec. 73. Whenever a division, brigade, regiment, or bat-
talion review, shall be ordered, the commanding officer of any
brigade, regiment, battalion, or company within the body or-
dered to be reviewed may respectively order their commands
to assemble at any place within the limits of the division, con-
venient to the place of review, although the same may be
without the limits of their respective commands.

When coi
manders of a
brigade, regi-
ment, battal-
ion, or compa-
ny, may order
their commands
out of their res-
pective limit!

Commander
chiefmay order
escort.

Sec. 74. The commander in chief shall have power to
order out such portions of the militia as may seem to him ex-
pedient, for the performance of escort and other duties.

Whenever the commander in chief of the militia of this Com-
monwealth shall direct any militia company, or other corps, to
perform escort duties, the commanding officer of such compa-
ny or corps, shall present his account for necessary music, to
the quarter master general, by whom the same shall be dis-
charged out of the Commonwealth’s money in his hands.

R. S. Ch. 12, § 86. Resolve of June 26, 1811.

Pay of music
when on escort
duty.
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Sec. 75. Each division, brigade and regiment shall, when Rank of divis-

in the field, take rank according to its number, beginning with 3 &c-' m the

the lowest number as highest in rank, and the companies
in each regiment or battalion shall form according to the rank
of the officers present commanding them ; and whenever dis- Senior officer
tinct corps shall parade, join, or do duty together, the senior tocommand-

officer present shall command without regard to corps.
Whenever any company, destitute of commissioned officers,

shall parade with other troops, the commanding officer present
shall detail some commissioned officer or officers present to
command the same, unless the officer detailed by the command-
ing officer of the regiment, to discipline and command them
by the provisions of the twenty first section, shall be present.

U. S. Stat. 1792, §3. R. S. Ch. 12, § 79.
Sec. 76. Every commanding officer, when on duty, is Bounds ofpa-

hereby authorized to ascertain and fix necessary bounds and may be

limits to his parade, (not including any road on which people
travel, so as to prevent their passing,) within which no specta-
tor shall have a right to enter, without leave from such com-
manding officer, and in case any person shall intrude within the Punishment of
limits of the parade, after being once forbidden, he may be con- mlrusion-

fined under guard, during the time of parade, or a shorter time,
at the discretion of the commanding officer; and any person
who shall resist any sentry who attempts to put him out of such
limits, or keep him out of the same, may be arrested by order
of such commanding officer, and carried before some court or
magistrate, to be examined or tried for such assault or disturb-
ance, and breach of the peace, upon complaint thereof.

R, S. Ch. 12, §BO. 12 Mass. R. 299.
Sec. 77. The brigade majors and inspectors shall attend Brigademajors,the inspections and reviews of the regiments and battalions in &c -, to attend ’

their several brigades, during the time of their being under
arms, inspect their arms, ammunition and accoutrements, super-
intend their exercises and manoeuvres, and introduce the system
of military discipline, required by law and by the orders which
shall be received from time to time from the commander in
chief, and shall make returns as provided in the twenty seventh

U. S. Stat. 1792. § 10. R. S. Ch. 12, § 81.
Sec. 78. The ball cartridges, required by law, shall be in- Ba ti cartridgesspected at such place, as may be appointed by the officer com- how inspected. 1manding the field. No non-commissioned officer or privateshall, without order from a superior officer, come to any pa-rade with his musket, rifle or pistol loaded with ball, sluvs orshot, or shall so load the same while upon parade, under the Fena| t forpenalties provided in such case by the ninety fourth section, bringing loaded

nor shall, or without order from a superior officer, discharge £™s > excepl ’
his musket, rifle or pistol, when going to, returning from, or

section.
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being upon parade ; under the penalty provided in such case,
in said section.

R. S. Ch. 12, § 8:

Treating with
any intoxicatingliquor forbid-
den.

ihall treat with any intoxicating liquor
, any person or persons performing

Sec. 79. No officer
on days of military dut;
such duty.

R. S.' Ch. 12, § 84.

Sec. 80. No officer, non-commissioned officer or private,
shall be holden to perform any military duty on any day, (ex-
cept the last Wednesday in May,) appointed for a meeting in
the town in which he resides, for the election of governor,
lieutenant governor, senators, electors of president or vice
president of the United States, or representatives to Congress
or the General Court, except in case of invasion, insurrection,
riot or tumult made, or threatened, or in obedience to the or-
ders of the commander in chief.

No parade on
days of certaii
town meetings,
&c.

Any officer, who shall order his men to parade, contrary to
the provisions of this section, shall be liable to the penalties pro-
vided in such case, in the ninety fifth section.

Penalty for or-
dering them.

R. S. Ch. 12. § 85.

Sec. 81. Nothing herein contained shall be so construed,
as to prevent any company meeting for the purpose of drill,
funeral, or other escort, or any voluntary service, nor to impair
any obligation, arising under any constitutional article or arti-
cles of agreement adopted by any company, so far as regards
the members who have signed the same, unless they are re-
pugnant to law ; and all fines, penalties and assessments, in-
curred by any officers or soldiers of such company, under any
such constitutional article or articles of agreement, signed by
them, and which have been approved by the commander in
chief, may in addition to any other remedy thereon be recov-
ered by complaint, in the manner prescribed by the one hun-
dred and seventh section, so far as the same is applicable
thereto ; and the forms may be varied according to the exi-
gency of the case.

R. S. Ch. 12, & 87.

Voluntary pa-
rades not pro-
hibited.

Constitution of
companies
binding, so far.
&c.

Remedy for
breach thereof

NOTIFICATIONS
Sec. 82. W henever the commanding officer of any com-

pany shall order out his company, for inspection of arms, com-
pany training, or inspection and review, or for the election of
officers, he shall issue his orders, to some one or more of the
non-commissioned officers or privates, to notify the men enrol-
led in said company, who shall be named in said orders, to
appear at the time and place appointed ; and each non-com-
missioned officer and private, so ordered, shall give notice of

Who shall noti-
fy trainings.
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the time and place, appointed for the parade of such company,
to every person whom he shall be ordered to notify, under
the penalties prescribed in such case by the ninety fourth sec-
tion.

R. S. Ch. 12, § 88. 13 Mass. R. 433. 9 Pick. 41.
557.

Sec. 83. No notice shall be legal, except the same be o f

given by the non-commissioned officer or private, ordered to 1101 ca ions
'

notify, to each man, either verbally, or giving him in hand,
or leaving, or causing to be left at his usual place of abode,
a written or printed order, signed by such non-commissioned
officer or private, four days at least previously to the time ap- for

pointed, if for inspection of arms, company training, or in-
spection and review, and ten days previously thereto, if for

_for e]ections.
election of officers ; provided, nevertheless, that in case of in-
vasion, insurrection, riot, or any unforeseen or sudden occa-
sion, any verbal, written, or printed notice, however short,
shall be legal and binding ; and whenever any company shall Verbal notice
be paraded, the commanding officer thereof may verbally no- on Parades-
tify the men so paraded, to appear, at some future day, not
exceeding thirty days from the time of such parade, and such
notice shall be sufficient, as it respects the persons present—
Provided, nevertheless, that notifications of enrolment shall be
given as provided in the first section.

R. S. Ch. 12, 89. 8 Mass. R. 279. 16 Mass. R.
194. 4 Pick. 28, 123. 9 Pick. 40.

Sec. 84. Any notice to appear at any inspection of arms, what sufficient
company training, inspection and review, or election of officers, notice of enrol-
shall be a sufficient notice of enrolment, if given by a non- ment '
commissioned officer, according to the provisions of the first

R. S. Ch. 12, § 90.

Sec. 85. Whenever any company shall be without com- Company with-
missioned officers, the commanding officer of the regiment or
battalion, to which such company belongs, or the officer de-
tailed by him to discipline the same, as provided in the twentyfirst section, shall, in writing, order any non-commissioned offi-
cers or privates, to notify the persons liable to do duty in such
company, to appear for any duty required by law, at the time
and place mentioned in such order ; and if any non-commis-
sioned officer or private so ordered, shall refuse or neglect to Penalty for re-
notify as aforesaid, he shall incur the penalty provided in such fusins to notibr-
case by the ninety fourth section.

R. S. Ch. 12, § 91.

Sec. 86. The adjutant general shall furnish blank orders, Adjutant genefor tbe commanding officers of companies, to order their non- ral *° furmsl!

section.
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aid'noUfica* commissioned officers and privates, to notify their men to at-
tions. tend all the inspections, trainings, reviews, and elections of

officers, which may be ordered, also blank notifications or or-
ders to be left with the men, and blank warrants for non-com-
missioned officers.

R. S. Ch. 12, § 92

Orders and no- Sec. 87. The clerk shall record, in the orderly book, all
recorded

B
by

*

company orders and notifications ; but the same shall not be
clerk. necessary to the recovery of any penalty.

R. S. Ch. 12, § 93.

EXCUSES.

Excuses.to.be Sec. 88. All excuses, for the non-appearance of any
days unless&c. non-commissioned officer or private, shall be made to the com-

manding officer of his company, within ten days after any train-
ing or other military duty, from which he shall have been ab-
sent, and on the delinquent’s producing satisfactory evidence
of his inability to appear, a majority of the commissioned offi-
cers of said company may excuse him ; and no commanding
officer shall receive any excuse for non-appearance, after the
expiration of the said ten days. No excuse shall avail such
non-commissioned officer or private, on any prosecution for
the recovery of any fine or forfeiture, unless proved to have
been made to the commanding officer, before the expiration
of the ten days, as aforesaid, or unless said delinquent shall
satisfy the court, before whom the case may be tried, that it
was not in his power to make such excuse, within ten days as

Clerks to be in-aforesaid. All commanding officers shall inform their clerks
cn™s and to re- °f an 7 excuses for non-appearance, which they may allow,
cord them. which, with the reasons for the same, shall be recorded in the

orderly book of the company.
R. S. Ch. 12, § 94.

Deficiencies in Sec. 89- No commanding officers of companies shall re-
equipments, not cei ve any excuses, for any deficiencies of equipment; and
to be excused. *

j. rr r , - 1
every commanding officer of a company, who shall at anytime,
excuse any person under his command, for any deficiency, or,
after the expiration of the time allowed, for unnecessary ah-

Penalty. sence or neglect, shall be liable to be tried by a court
martial.

R. S. Ch. 12, § 95.

Certain condi- Sec. 90. Whenever any person shall be exempted from
tional exem|> military duty, upon presenting the evidence of the cause of his
excused' unless, exemption to his commanding officer, as provided in the eighth

section, within or before a certain time, and shall omit to com-
ply with this regulation, it shall not avail him, by way of ex-
cuse, upon any prosecution for any particular absence or de-
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fault, unless the provisions, respecting the time of making ex-
cuses, in the eighty eighth section, have been complied with.

R. S. Ch. 12, §96. 11 Mass. R. 456. 17 Mass. R. 51.

Sec. 91. Any officer, detailed to train and discipline any who may ex-
company without officers, according to the provisions of the c“nys

n
w“j^" ut

twenty first section, shall have the same power, as the com- officers,

missioned officers of a company, to excuse absences of the
non-cornrnissioned officers and privates of the said company.

R. S. Ch. 12, §97.

FINES AND PENALTIES.
Sec. 92. Every non-commissioned officer and private, Fines for unne-

holden by law to do military duty in any company, and unne- cessar>' at>-

cessarily neglecting to appear, at the time and place appointed sence
'

for such duty, shall forfeit and pay, for every such neglect,
the suras hereinafter mentioned.

For unnecessarily neglecting to appear at inspection on the
last Wednesday in May, four dollars.

At any company training, three dollars.
At inspection and review, five dollars.
At any meeting for the election of officers, two dollars.
And in addition thereto in each case above mentioned, a

sum equal to one fourth part of the amount, (omitting frac-
tional parts of a dollar,) of the town and county tax actuallyassessed upon the property of the delinquent, at the assess-
ment next previous to his delinquency, but in no case to ex-
ceed twenty dollars.

For unnecessarily neglecting to appear when ordered, ordisobeying order, in case of any tumult, riot, or other cause,as provided in the one hundred and twenty eighth, one hun-dred and twenty ninth, and one hundred and thirtieth sections,or advising any other person to do the like, fifty dollars.
R. S. Ch. 12, § 98. 13 Mass. R. 433.

Sec. 93. Every non-commissioned officer or private, who Fines for d eshall appear at any inspection on the last Wednesday in May c!en . cies in
or at any company training, or at any inspection and review equipmenls
whose equipments are deficient, or of a bad quality, shall for-feit and pay the sums hereinafter mentioned, for each of thefollowing articles deficient, of a bad quality, or in bad con-dition.

A musket of bore sufficient for a ball of the eighteenth partof a pound, a bayonet or belt, an iron or steel ramrod, eitheror all of them two dollars.
A cartridge box and twenty four cartridges, suited to thebore of his musket, and containing a proper quantity of goodpowder and ball, and a serviceable knapsack, either or all ofthem, fifty cents : provided nevertheless, that the ball cart-
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ridges may be produced and kept, according to the provisions
of the seventy eighth section ; and the knapsacks may be dis-
pensed with at company trainings.

Two spare flints, a priming wire and brush, either or all of
them, twenty cents ; provided, that none of the above for-
feitures shall be incurred by any private in a rifle company,
who appears with a good rifle, and powder horn, knapsack,
shot pouch, and a quarter of a pound of powder, and twenty
balls suited to the bore of his rifle.

In any company raised at large, for deficiency or bad quali-
ty of the uniform of the company, three dollars.

In any company of cavalry, for deficiency or bad quality of
a sword or sabre, belt and pistols, all or either of them, two
dollars.

Of any other article of equipment, fifty cents.
In any company of artillery, for deficiency or bad quality

of a sword and belt, all or either of them, two dollars.
Of any other article of equipment, fifty cents.
In a company of riflemen, for a deficiency or bad quality

of a rifle, and a sufficient ramrod, both or either of them, two
dollars.

Of any other article of equipment, fifty cents
R. S. Ch. 12, $99.

Sec. 94. Every non-commissioned officer and soldier,
guilty of the several neglects and offences hereinafter mention-
ed, shall forfeit and pay the sums, severally prescribed for
each offence or neglect, besides any other penalties thereto an-
nexed :

For neglects
and offences,

For quitting his guard, section, platoon, or company, not
less than two nor more than twenty dollars.

Quitting guard
5 Pick. 189.

For discharging his musket, rifle, or pistol, when going to,
returning from, or upon, parade, contrary to the provisions of
the seventy eighth section, not less than five nor more than
twenty dollars.

Discharging
musket, &c.

For refusing or neglecting to give notice or warning, when
ordered by the commanding officer of his company, contrary
to the provisions of the eighty second section, not less than
twentyr nor more than one hundred dollars.

For refusing or neglecting to give notice or warning in a
company without officers, when ordered by the commanding
officer of the regiment or battalion, or the officer detailed to
command the company, according to the provisions of the
twenty first and eighty fifth sections, not less than twenty nor
more than one hundred dollars.

Refusing to
warn.

Refusing to
warn in compa-
ny without
officers

For loading his arms upon parade, with ball, slug or shot,
or coming upon parade with them so loaded, contrary to the
provisions of the seventy eighth section, no less than five, nor
more than twenty dollars.

Loading with
ball,&c.. on
parade, &c.
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For refusing to perform the duties ofclerk, when required, ac- Refusing to act
cording to the provisions of the twenty second section, not less asclerk-

than ten, nor more than twenty dollars.
When clerk of a company without commissioned officers, Refusing toen-

for refusing to enrol persons liable to military duty, and to re- fol, anf.!° re '

6 r
.

J J ' turn roll in corn-
turn a roll, as provided m the third section, when ordered so pany without
to do, not less than twenty, nor more than one hundred officers-

dollars.
When clerk for neglecting or refusing to collect or pay over

to the stale treasury the fines, as provided in the one hundred
and ninth section, not less than twenty five, or more than one
hundred dollars. •

The clerk of any company, for compromising any fine or
forfeiture incurred by any non-commissioned officer or private,
of the company to which he belongs, or for receiving for any
such fine or forfeiture a less sum than is provided in this act,
not less than twenty, nor more than fifty dollars.

For behaving with contempt to an officer, or conducting in Contempt,dis-
a disorderly manner, or exciting or joining in any tumult or 5rd®r| y con-

-1 • 't o , ° V.. ° duct, tumult ornot, or being guilty ot any other unmihtary conduct, disobedi- riot, disobe-
ence of orders, or neglect of duty, when under arms or on ncslecl
duty, not less than five, nor more than fifty dollars.

For any of the offences mentioned in the preceding paragraph, Persons com-
any non-commissioned officer or private, guilty thereof, may mlllir|g' la,st
i . , a J J mentioned maybe put under guard by the commanding officer of the company, be put under
regiment, or of the field, and so kept for a longer or shorter guard-
time, not exceeding the time when his company is dismissed
from duty, for the day ; and any non-commissioned officer, for Non-commis-
any offence mentioned in this act, or any disobedience of Or- sioned officers
ders, or unmilitary conduct, may be reduced to the ranks by |TiLb

ranks.
Ced

the commanding officer of his regiment or battalion, with the
advice of the commanding officer of his company, or withoutsuch advice, if the disobedience or unmilitary conduct occurduring a regimental or battalion parade, besides in all such ca-
ses, incurring the fine here mentioned.

R. S. Ch. 12, § 100.

Sec. 95. Officers shall be liable to the following fines : Fines of offi-Any officer, who shall parade his company on the days of cers-

elections, contrary to the provisions of the eightieth section, For orderingbesides being liable to a court martial, shall forfeit and pay not parade on days
less than fifty, nor more than three hundred dollars. of election.

Any officer who shall exercise his power and authority as Acting as anan officer of the militia, after accepting an appointment in the offic ?r after ac-
aimy of the United States, contrary to the provisions of the mission in°The
sixty fifth section, shall forfeit a sum not exceeding three hun- army-
dred dollars.

Any officer who shall disobey any order or precept in case Disobeying anyof tumults, riots, and other causes, as provided in the one hun- of
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dred and twenty eighth, one hundred and twenty ninth, and
one hundred and thirtieth sections, shall forfeit not exceeding
five hundred dollars, besides being cashiered and liable to an
imprisonment, as therein provided.

Penalty of com- Every captain or commanding officer of a company, who
manders of sh all neglect to make returns, for each instance of such neg-compames. , 0 7

lect, ten dollars.
Of commanders Every commanding officer of a regiment or separate battal-
of battalions. ion, who shall neglect to make returns, for each instance of

such neglect, twenty five dollars,
of commanders Every commanding officer of a brigade, who shall neg-
of brigades. ]ect t 0 fnake returns, for each instance of such neglect, fifty

dollars.
Of commanders Every commanding officer of a division, who shall neglect
of divisions. t 0 make returns, for each instance of such neglect, seventy-

five dollars.
Of brigade ma- Every brigade major and inspector who shall neglect to make
j° rs- returns, for each instance of such neglect, fifty dollars.
Fines by court Any fine, not exceeding three hundred dollars, may be in-
mamai. flicted on any officer, by sentence of a general or division court

martial, as a part of or the whole of such sentence.
R. S. Ch. 12, § 101. Stat. of 1837, ch. 240, § 10.

Sec. 96. Every master, deputy master, and musician, of
a brigade band, for absence from military duty, or neglect
thereof, disobedience of orders, disorderly, or other unmilitary
conduct, shall forfeit not less than ten, nor more than twenty
dollars.

Neglect or mis-
conduct of
band.

All musicians, on duty with any company, whether hired or
enlisted, while actually on duty, shall be subject to the same
commands, and liable to the same duties and penalties, as other
soldiers of the company.

R. S. Ch. 12, § 102.

Hired musi-
cians subject to,
&c., &c.

Sec. 97. When information is required for the purpose
of enrolling men liable to do duty in a company :

Every person, who shall be liable to do duty in such
company, and shall give his name falsely, or refuse to give it,
contrary to the provisions of the second section, shall forfeit
and pay twelve dollars.

Every keeper of a tavern, or boarding house, and every
master and mistress of a house, refusing to give informationre-
specting their inmates, contrary to the provisions of the second
section, shall forfeit and pay twenty dollars.

R. S. Ch. 12, § 103.

Giving false in-
formation to
avoid enrol-
ment.

By household-
ers.

Sec. 98. Non-commissioned officers and privates of com-
panies without officers, when ordered out to be trained and dis-
ciplined, as provided in the twenty first and one hundred and

Absence, &c.,
of soldiers in
companies
without officers.
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twenty fifth sections, shall be liable, for absence, deficiency,
misconduct, or neglect of duty, to the fines prescribed for sim-
ilar offences in companies with officers.

R. S. Ch. 12, § 104.

Sec. 99. The selectmen and assessors respectively, of Fines of select-
any town, who shall refuse or neglect to perform the duties men for neglect,
hereinafter mentioned, shall, each of them, individually, forfeit
the sums following, to wit:

CM

For any neglect or refusal to return a list of the men in any to return a list
company without officers, as required by the third section, not ofmen-

more than fifty nor less than twenty dollars.
For any neglect to provide arms and equipments for the use to provide

of persons unable to procure, as required by the thirty-second arß>s-

section, a sum not exceeding fifty dollars.
For neglect to return a list of the taxes of any men when

thereto required by the clerk of any company, according to
the forty second section, not less than fifty nor more than one
hundred dollars.

For appointing any town meeting for elections on the last For appointing
Wednesday in May, or any day on which the militia may
hereafter be required by statute to do military duty, a sum not spection.
exceeding one hundred dollars.

R. S. Ch. 12, § 105.

Sec. 100. Whenever the selectmen of any town shall Fines of towns,
neglect or refuse to perform the duties hereinafter mentioned,
the said town shall forfeit and pay the following sums :

For refusal or neglect to provide and furnish necessary sup- Neglect to pro-
plies, equipage and camp utensils, as required by the one hun- 611 PPI,es

>

dred and twenty seventh section, not less than two hundred
nor more than five hundred dollars.

For neglect to provide, in some suitable and convenient to keep military
place in such town, all the articles required by the forty first slores-
section, in the quantities there required, not less than twenty
nor more than five hundred dollars.

R. S. Ch. 12, & 106.

Sec. 101. Any person who shall purchase, retain, or have Fines for bav-
in his custody or possession, without right, any intrenching ‘fg in posses-
tools, implements, arms, equipments, or ammunition, the pro- r!ght?ceriain
perty of the Commonwealth, marked, branded, or known to ?nicles belong-
httn to be such, shall pay a fine not exceeding ten times the mlnweaUh^0”'

value of the article.
R. S. Ch. 12, & 107.

PROSECUTIONS FOR FINES

Sec. 102. The fines mentioned in this section shall be Fines prosecut-recovered by indictment, or by an action on the case, by any ed hr indict-
iq

J J merit or actionyu on the case.
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person whatever, one half of the sum recovered in such action
to be to the use of the Commonwealth, and one half to the
use of the prosecutor, viz :

Fines under the ninety fifth section, except fines imposed
by courts martial.

Fines under the ninety ninth section, except fines for re-
fusal or neglect in the selectmen to return a list of the men
belonging to a company without officers, as required by the
third section.

Fines under the one hundredth section.
Fines under the one hundred and first section.
R. S. Ch. 12, § 108.

Fines recover- Sec. 103. The fines mentioned in this section shall be
or recovered by the commanding officer of the regiment or bat-
case, &c. talion, to which the company of the delinquent belongs, either

by complaint or action on the case, to the use of such bat-
talion or regiment:

For refusal to Fines under the ninety fourth section, for refusing to give
com 'an 'C

with not * ce or warning in any company without commissioned of-
5 ficers, when ordered by such commanding officer, or the
officer detailed by him to command the same, under the pro-
visions of the twenty first section.

ofclerk of such Fines under the ninety fourth section, for refusal or neglect,
turnroif ‘° re '

' n clerk of such company without officers, to enrol persons
liable to military duty or to return a roll of the same, as pro-
vided in the third section.

of selectmen to Fines under the ninety ninth section, for refusal or neglect
such company. 'n hie selectmen, to return a list of the men belonging to a

company without officers, as required by the third section.
For quitting Fines under the ninety fourth section, incurred by any non-
platoon,&.c. commissioned officer or private, for quitting his guard, section,

platoon, or company, may be recovered by the commanding
officer of the reigment, or by the clerk of the company,
when the company is ordered to parade with the regiment, but
at all other parades, by the clerk of the company only.

R. S. Ch. 12, § 109.

Fines for refus- Sec. 104. Fines under the ninety fourth section for re-
the duUoaof

1 lusal t 0 P erform the duties of clerk, according to the provi-
clerk. sions of the twenty second section, or for compromising any

fine or forfeiture by the clerk, as provided in the ninety fourth
section, shall be recovered by7 the commanding officer of the
company, to which the delinquent belongs, by complaint be-
fore the brigade judge advocate, to the use of the company,

incurred by Fines under the ninety sixth section, incurred by members
of the brigade band, shall be prosecuted by the brigade major,

bnga ean . complaint, as before provided, to the use of the Common-
wealth.
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Whenever a fine shall be inflicted on any officer as a part b y sentence of

or the whole of the sentence of any court martial, the adjn- ™®rtial ‘
tant general shall, within thirty days after he has received, the JudgeAdvocate
approval of the same by the officer who ordered the court, lo be Paid>&c-
cause a copy of such approval certified by himself to be
served on the delinquent officer by some sheriff or deputy
sheriff, by reading the same to him, or by leaving an attested
copy thereofat his usual place of abode, of which a return shall
forthwith be made to the adjutant general. And if the delin-
quent officer shall not pay said fine into the treasury of the
Commonwealth, and produce a receipt therefor to the adjutant
general, within ten days, he shall issue a warrant of distress
against said delinquent officer, conforming substantially to the
form of such process generally used in this Commonwealth,
which shall be directed to the sheriff of the county within which
the delinquent lives, or either of his deputies, and shall be
served and returned to the adjutant general within thirty days
from the date thereof.

Sec. 105. All fines for absences, defaults, neglects or of-
fences, mentioned in the ninety second, ninety third and ninety
fourth sections, when incurred by any non-commissioned offi-
cer or private, in any company without officers, (except the
fine for refusing to give notice when ordered by the command-
ing officer of a regiment, and that for refusing to return a roll,)
shall, on complaint of the officer detailed, as provided in the
twenty first section, to train and discipline such company, be
prosecuted, substantially, in the like manner, as they are to be
prosecuted by the clerks, in the following section ; one half
of the amount recovered to be to the use of the regiment, and
the otherhalf to the use of the officer ; and the officer so pros-
ecuting shall be a competent witness in the case.

R. S. Ch. 12, § 111.

Fines in com-
pany without
officers.

Sec. 106. It shall be the duty of the governor and council
toappoint some suitableperson to be called a brigade judge advo-
cate, who shall hold his office during the pleasure of the gov-
ernor and council, and who shall have exclusive jurisdiction forthe trial of all complaints preferred by clerks of companies for
the recovery of fines. He shall hold at least one, and not
more than three courts, at some convenient place with-
in the limits of each regiment in the brigade for the trial of
complaints preferred to him by the clerks of the respective
companies therein. The compensation of said commissioner
shall be four dollars per day for every day on which such court
shall be holden, and one dollar for every ten miles actuallv
travelled by him for the purpose of holding said courts, to be
paid out of the treasury of the Commonwealth, after his account
shall have been examined by the adjutant general, and approved
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by the governor and council. The cost of parties in said
court, fees of witnesses and of all officers for services, shall be
the same as in cases of complaints before justices of the peace ;

and any justice of the peace may issue subpoenas for witnesses
to appear before the brigade judge advocate at trial of any com-
plaint by him.

Sec. 107. All fines incurred by any soldier, not appear-
ing when ordered, or disobeying any order, in case of riot, tu-
mult or other cause, specified in the one hundred and twenty
eighth, one hundred and twenty ninth, or one hundred and thir-
tieth sections, or advising any other person to do the like ; by
musicians in any company, under the ninety sixth section ; by
persons giving false information, or refusing to give informa-
tion, with regard to themselves or other persons liable to be
enrolled in any company, under the ninety seventh section ;

and all fines and forfeitures, incurred by the non-commissioned
officers and privates of any company, under the provisions of
this act, which are not otherwise provided for, shall be prose-
cuted for, and recovered by the clerk of such company, or any
person appointed to perforin the duties of clerk, as provided in
this act, one fourth part after deducting all his expenses for
prosecutions, to be to the use of such clerk, and the remainder
to the officer of such company, to the use of the company in
manner following, viz :

Fines forab-
sence or disobe-
dience. in case
of riot, &c.

By musicians
For giving false
information.

All fines not
otherwise pro-
vided for to be
recovered by
clerk.

Information,
when and
where filed.

The clerk of each company, after the expiration of twenty
days, and within forty days, after the day of any parade or elec-
tion of officers, shall make and subscribe an information against
the offending non-commissioned officers or privates, who have
not been excused by the commanding officer of the company
according to the provisions of the eighty eighth section, or who
have not within the twenty days aforesaid, paid to such clerk
the fines or forfeitures, which they may have incurred ; which
information shall be left with the judge advocate of the brigade,
to which such offending non-commissioned officer or private
belongs, and the information shall be in substance as follows:

To A. 8., judge advocate of the brigade, di-
vision of Massachusetts militia :

I, the subscriber, clerk of the company commanded by
, do hereby give information against the following

person, (or persons,) who, being duly enrolled in said compa-
ny, and being duly notified to meet with said company, on the

day of in the year , (for inspection of arms,
company training, inspection or review, or election of officers,
as the case may be,) was (or were, as the case may be) guilty
of the offences, and did incur the forfeitures, set against his
name, (or their respective names, as the case may be ;)
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Offences. Forfeitures. Sums.Names.
A. B. non-
com. officer
C.D.private

For unnecessarily neglect- ? hag forfeite(J
mg to appear on said day : 1

„
(For being deficient of a

' I on said day :

has forfeited

SFor being on said day guilty
of coming on to the parade
with his arms loaded :

has forfeited

For unnecessarily discharging
his musket, rifle, or pistol, (as
the case may be,) in going to, or

J. K. s returning from, or on, the place f has forfeited
of parade, (as the case may be,)
without the orders of an offi-
cer ;

For leaving his guard, sec-'
tion, platoon, or company, (as

L. M. j the case may be,) without the
leave of an officer :

has forfeited

(And in the same manner, substantially, all other offences
are to be set forth against offending non-commissioned officers
and privates :)

I, therefore, agreeably to my oath of office, and in compli-
ance with the requisitions of the law in this behalf, request you
to issue a summons, directed to each of the persons, named in
the above information, to appear before you, and show cause,
if any he has, why it should not be adjudged, that he pay the
forfeiture, set against his name, for the offence (or offences)
which he is therein alleged to have committed.

Dated at this day of in the year

A. B. Clerk of the company commanded
by

And the brigade judge advocate, to whom such information
is directed shall file the same, and, within nine months, and
not afterwards, issue a summons to each person, informed
against as aforesaid, to be served at least seven days before trie
time appointed for showing cause.

When summons
to be issued.

The summons shall be substantially in the following form : Form of sum-
The Commonwealth of Massachusetts n

To the sheriff of , or either of his deputies, or
either of the constables of the town of in the county
aforesaid greeting :

In the name of the Commonwealth of Massachusetts, you
are hereby required to summon C. D. of in the
county aforesaid, to appear before me E. F. judge advocate of
t|le brigade, division of Massachusetts raili-
tla at in on the day of at
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of the clock in the noon, then and there to
show cause, if any, why judgment should not be rendered,
that he has forfeited for (here insert the offence, and
the time when, and place where, it was committed.) Hereof
fail not, and make due return of this writ and your doings
thereon, unto myself, on or before the said hour of the
day of

Dated at aforesaid, the day of
in the year

E. F. Judge advocate.
When the person summoned shall appear, he may plead the

general issue, and give any special matter in evidence.
Upon the trial of such complaint, made by the clerk of a

company, it shall be sufficient for the complainant to prove
that he is clerk of the company, and for this purpose, he shall
produce his warrant as a non-commissioned officer, and prove
the signature thereto of the colonel or commanding officer of
the regiment or battalion, and that at the time of signing such
warrant he was reputed to be, and acted as such colonel or
commanding officer ; and thereupon it shall be presumed that
such complainant was appointed a .non-commissioned officer by
the captain or commanding officer of such company, and that
a legal return of such appointment was made to the colonel or
commanding officer of the regiment, until the contrary be
shown.

General issue
may be plead-
ed.
What is suffi-
cient evidence
for the prosecu-ecu-
tion.

He shall then show, upon the back of his warrant, a legal
certificate of his appointment as clerk, and qualification as
such, by taking the oaths required by law ; and for this pur-
pose, he shall prove the signature of the captain or command-
ing officer of such company, and that he is such captain or
commanding officer, by producing his commission as such;
but if the clerk be appointed clerk pro tempore, his appoint-
ment may be proved by the records of the company.

He shall then produce the roll of the company, and prove
that the defendant resided within the limits of the company,
that he was enrolled therein, at the time he was notified of
such meeting, and that he had been enrolled six months:

But when it appears that the defendant has not been enrol-
led in the company for six months, if it also appears that he is
of sufficient age, it shall be presumed, if nothing to the con-
trary appear, that he has been enrolled in some other company
before, for six months.

He shall then produce the order of the commanding officer
of such company, to notify the said meeting or meetings
thereof, and prove his signature thereto, and that the defen-
dant was legally notified of the time and place of such meeting
or meetings.

If it is required by law, that the order for such military duty
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shall, in such case, be given by any officer, superior to the
commanding officer of a company, then the orders of such
superior officer, and all intermediate orders of officers, trans-
mitting the same to the commanding officer of the company,
shall be proved, and that the persons, purporting by said or-
ders to be such officers, are such ; and for this purpose, it
shall be sufficient to produce the transmitted written or printed
copies of such orders, and the regimental, or battalion or other
last order, transmitting the same to the commanding officer of
the company, and to prove the signature of the proper officer
to such regimental, battalion, or other last order, transmitting
the same, and also to prove that all the officers above men-
tioned are reputed to Be such officers, and act as such.

The absence of offence of the defendant shall then be
proved, to show that he is liable to the fine alleged to be in-
curred by him, and, in case of absence, the burden of proof
shall be upon him to show that his absence was necessary.

The evidence above described shall be taken to be prima
facie sufficient to support the complaint, until the same, or
some material part of the same, be disproved by the defend-
ant.

Whenever it appears, that any document or paper, above secondarymentioned, cannot be produced, satisfactory secondary evi- evidence when
dence thereof shall be received. received.

And upon the hearing of such case, the testimony of the clerk, &c. may
clerk or any other non-commissioned officer or private, who be a witness,

was ordered to notify the whole or any part of the company,
shall be sufficient to prove due notice to the defendant, and
that he neglected to appear, unless such evidence be invali-
dated, but the clerk shall be a witness to no other matter.

The certificate of the surgeon of the regiment, approved Exemptionsand countersigned, according to the provisions of the eighth and excuses for
section, shall be conclusive evidence of exemption from miii- how

tary duty ; and his single certificate, that the defendant was
unable to perform military duty, at the time of his absence,shall be prima facie evidence, that he ought to be excused for
a particular absence, if the provisions of the eighty eivhth sec-
tion have been complied with ; but any permanent disability,which renders the enrolment of the defendant illegal, or such
temporary excuse, may be proved by parol.

The commanding officer of a company may be a witness Commanding
to prove any fact whatsoever. officer may be

And if such defendant shall make default, or judgment shall ImSbe rendered against him, and he neglect, for two days after when issued-
to satisfy the same with legal costs, then execution shall beissued therefor ; and the execution shall be in substance asfollows :
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Form of execu- The Commonwealth of Massachusetts.

To the sheriff of or either of his deputies, or
either of the constables of the town of , in the
same county, greeting:

Whereas, E. L., clerk of the company commanded by
,

in said country, on the day of
before J. D. Esq., judge advocate of the

brigade division of Massachusetts
militia, recovered judgment against T. P. of ,
for the sum of , fine or forfeiture, and
costs of prosecution, as to us appears of record, whereof ex-
ecution remains to be done: We command you, therefore,
that of the money of the said T. P., or of his goods or chat-
tels, within your precinct, at the value thereof in money, you
cause to be levied, paid and satisfied, unto the said E. L., the
aforesaid sums being in the whole ; and also that
out of the money, goods and chattels of the said T. P., you
levy twenty five cents more for this writ, together with your
own fees ; and for want of such money, goods or chattels of
the said T. P., to be by him shown unto you, or found within
your precinct, to the acceptance of the said E. L., for satis-
fying the aforesaid suras, we command you to take the body
of the said T. P., and him commit unto your jail in 8., and
we command the keeper thereof accordingly to receive the
said T. P., into our said jail, and him safely to keep, until he
pay the full sums above mentioned, with your fees, (or) that
he be discharged by the said E. L., or otherwise by order of
law. Hereof fail not, and make return of your doings therein
unto our said justice, within twenty days next coming.

Witness our judge advocate at 8., the day of
in the year one thousand eight hundred and

J. D., Judge advocate.
-

7 Q

,
, And it shall be lawful to amend the complaint or summons,Amendments . . r '

of complaint, in any stage ot the proceedings, without payment ol costs,
but the defendant shall be allowed an adjournment or continu-

when no costs ance of the case, if justice requires it. And no clerk shall
C °m " be bab ' e t 0 P ay costs t 0 any defendant, in any case, in which

the commanding officer of his company has certified, upon the
appeals when information of the clerk, his approval of the same. And no
allowed. appeal shall be allowed from any such judgment, except the

forfeiture adjudged exceed ten dollars, exclusive of costs.
Similar com- Any cora p' a ' nt t by any other officer, shall be prosecuted in
plaint by other the like manner, so far as the same is applicable thereto, the
officers. forms being varied accordingly ; and he shall prove his authority

by producing his commission, and other competent evidence
which may be necessary. And all fines and forfeitures in-
curred by any non-commissioned officer or private in any di-
visionary corps, may be recovered before either of the brig-
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ade judge advocates in the division to which such corps is
attached.

R. S. Ch. 12. § 112. 1 Mass. R. 443.
3 Pick. 262. 4 Pick. 66. 5 Pick. 230.
8 Pick. 449. 7 Pick. 251. 11 Pick. 355.

Sec. 108. No person shall be imprisoned upon any exe- Imprisonment
cution, issued upon any complaint and judgment described in onexecutlon-

the preceding section, for a longer time than six days, but he
shall be discharged by the keeper of the jail to which he is
committed, at the expiration thereof, and the judgment debtor
shall remain liable for the amount of the judgment and the
costs of imprisonment, and execution for the whole of the
same may be sued out against the properly of such debtor, in
due form of law.

R. S. Ch. 12, & 113.

Sec. 109. The clerk of each company shall pay over, To whose use
upon demand, to the commanding officer thereof, three fourths fines accrue,

of all fines and forfeitures collected or recovered by him, ex-
cept as hereinafter provided, after deducting his expenses,
as provided in the one hundred and seventh section ; and such
commanding officer shall give his receipt therefor, and expend
the same in defraying such company expenses as a majority of
the commissioned officers of such company shall judge neces-
sary ; and the clerk shall retain one fourth, after deducting his
expenses as aforesaid, of all the fines and forfeitures to his own
use : provided , however , that all fines recovered by the clerk, Proviso,
ol any non-commissioned officer or private, for quitting his
guard, section, platoon or company, behaving with contempt
to an officer, conducting in a disorderly, tumultuous or riotous
manner, or being guilty of unmilitary conduct or disobedience
of orders while on duty, as provided in the ninety fourth sec-
tion, shall, after deducting therefrom the costs of suit, be paidinto the treasury of the Commonwealth. The clerk of each Clerk io make
company shall annually return, under oath, to the brigade ma- annual relu ™

jor, an account of all fines received by him, with the captain’s by
fi
him.

reCe ‘ Ved

receipt thereon for his part of the same ; and the brigade majorshall transmit the same to the commander in chief.
R. S. Ch. 12, 6 114

COURTS MARTIAL.
Sec. HO. All complaints, upon which courts martial are No court mar-ordered, shall be in writing, and signed by the complainant tia! exce P l °n

and shall clearly specify the offence, and the time when and
place where it was committed. &c.

IN o officer shall be tried by court martial for any offence offences to be
committed more than one year before the complaint, unless unless

0”*

11 &c.
' ’
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his absence, or other manifest impediment, has prevented a
complaint within that time.

R. S. Ch. 12, S 115.

Sec. m, Every officer to be tried by court martial shall
arrest.

r be put under arrest, so as to be suspended from the exercise
of his office.

to°be delivered8 The juc*§ e a£R° cate shall deliver to the accused a copy of
ten days before the charges against him, and a notice of the time and place of
trial- trial, ten days at least before the day of trial; and if he shall

j
__

j j

object, that he has not received the same as aforesaid, and the
court shall be satisfied thereof, they shall adjourn, so as to al-
low the time required to elapse, after the delivery of the notice
and copies.

R. S. Ch. 12, § 116.
Courts martial Sec. 112. Courts martial shall consist of a president,

o, judge advocate, not more than four nor less than three mem-
bers, present at the organization of the court, and a marshal,

when held. and sh a ll p e ffolden between the first day of December and
the last day of March, in the day lime.

how often. There shall be only one general and one division court mar-
tial in any one division in one year.

General courts General courts martial shall be appointed, for the trial of all
be appointed,

° officers above the rank of captain, by the orders of the cora-
and Jlay mander in chief, issued to the divisions, which, in his opinion,
be me

, c. can most conV eniently furnish members for the same ; and he
shall appoint a president, not below the rank of brigadier gen-
eral, and a marshal of said court.

martil™ how
rtS division courts martial shall be appointed for the trial of

appointed, &c. officers of and under the rank of captain, by the orders of each
commanding officer of a division, in his own division, issued
to the brigades, regiments, battalions and companies, which,
in his opinion, can most conveniently furnish members for the
same ; and he shall appoint a president, of the rank of colonel
or lieutenant colonel, and a marshal.

Members, how Officers shall be detailed, to sit upon courts martial, in man-
to be detailed. ne(, following : major generals, by the commander in chief,

from the general roster ; brigadier general and officers of any
divisionary corps, by the commanding officers of divisions,
from the division roster ; colonels, lieutenant colonels and ma-
jors, and officers of any company attached to a brigade, by
the commanding officers of brigades, from the brigade roster;
captains and subalterns, by the commanding officers of battal-

If any officer ions, regiments, and other separate corps. And whenever it
ble

a
to

e
serve

Una ’ sh.all a PP eaL that any officer detailed, or to be detailed, is or
will be, for some sufficient cause, unable to serve on a court
martial, the officer detailing him, having satisfactory evidence
thereof, shall certify such inability to the officer ordering the
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court martial, and shall also, at the same time, detail the officer
next in rotation on the roster. No senior officer, or superior
in rank to the president, shall in any case be detailed.

The officers ordered to detail members shall make returns, Returns of
without delay, to the officer appointing the court, who shall “®,™d

bers de"

transmit the same to the judge advocate.
The judge advocate of each division shall attend all general Judgeadvocate

and division courts martial within his division, when ordered; toaUend-

but when he is prevented by any inability or legal impediment, whenprevent-
the officer ordering the court martial shall appoint some person ed-

to be judge advocate to the same.
If the officer appointed president shall not attend at the if the president

opening of the court, the officer highest in rank present shall does not attend-

be president.
Whenever it is found, that, by reason ofabsence, challenge, Ifa sufficient

or any other cause, the number of members of any general or do not*a™'
division court martial, (beside the president,) qualified to act, tend °r cannot

is less than three, the court shall adjourn for a suitable time, serve'
and the president shall forthwith notify the fact to the com-
manding officer of the division, in which such general or di-
vision court martial is held, and such commanding officer shall
himself detail, from the division, a number of officers of the
same rank as those before detailed, sufficient to complete the
court.

If no judge advocate or marshal shall attend at the opening Ifthe judge ad-
of the court, the president shall appoint a judge advocate or JhaHs absent

1'

marshal, and the same shall be entered upon the record and 11 Pick. 441.
signed by him. The person acting as judge advocate at the Person serving
commencement of any trial, shall continue to serve during the as iuds e advo ‘

*
' o cate to con-trial, notwithstanding the attendance or appointment of any tinue through

other person afterwards. the trial*

Officers on a court martial shall take rank by seniority of Officers, how to
commission. take ra,lk -

The court may adjourn, when it appears to them necessary, The court may
before any judge advocate appears, and before they are qual- adj°arn wl>en.
ified.

R. S. Ch. 12, §ll7. II Pick. 445.

Sec. 113. Before any court martial shall proceed to the Members to be
trial of any officer, the judge advocate shall administer to the sworn-
president, and each of the members, singly, the following oath.

You, A. 8., do swear, that, without partiality, favor, fear, President andprejudice, or hope of reward, you will well and truly try the members’ oath,
cause now before you, between the Commonwealth and the
person (or persons, if more than one is accused, in the same
complaint,) to be tried ; and you do further swear, that youwill not divulge the sentence of this court martial, until it shall
be approved or disapproved of, and that you will not, on any
account, at any time whatever, discover the vote or opinion of
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any member, unless required to give evidence thereof, as a
witness, by a court of justice in due course of law. So help
you God.

And the president shall administer to the judge advocate the
following oath.

advo- You, A. 8., do swear, that you will faithfully and impar-
caie S oath, tially discharge your duties as judge advocate on this occasion,

as well to the Commonwealth as to the accused, and that you
will not, on any account, at any time whatever, divulge the
vote or opinion of any member of this court martial, unless
required to give evidence thereof, as a witness, by a court of
justice in due course of law. So help you God.

Challenges. No member shall be challenged by the government or the
made

and When accusecl) until the president, members and judge advocate are
sworn. Only one member shall be challenged at a time, and
the challenge shall be in writing, stating the cause of it. The
person challenged shall not vote, but the president and other
members shall try whether the challenge be good.
jo ; o

Certain causes Any illegality or irregularity, in the detail of any member of
when waived, the court, shall be good cause of challenge, by either party ;

but shall be considered as waived, unless the objection to the
detail be taken at the time and in the manner aforesaid.

If the defend- If the accused shall neglect to appear and defend, or shall
withdraw-™ 1 °r refuse to plead, or withdraw in contempt of the court, the

court may proceed to trial and judgment, as if he had pleaded
not guilty.

Witnesses, how All persons, summoned by the judge advocate or any jus-summoned. j;ce 0f the peace, shall be holden to appear and give evidence,
before any court martial (but the defendant’s witnesses shall

Penalty for not have their fees first tendered to them,) and the penalties for
appearing. neglect to appear shall be the same, and the judge advocate

may issue a capias in like manner as in criminal prosecutions.
Before the witnesses testify, they shall be sworn by the judge
advocate according to the following form :

Oath of wit- You, A. 8., do swear (or affirm, as the case may be,) that
the evidence you shall give, in the cause now in hearing, shall
be the truth, the whole truth, and nothing but the truth. So
help you God, (or, this you do under the pains and penalties
of perjury, in case the witness shall affirm.)

Evidence of Whenever the adjutant general shall be complainant, for
neglect of re- neglect or other default in making returns, he shall not be re-
tantgencral quired to be present, and his certificate shall be sufficient pri-

ma facie evidence, that the return was or was not made, and
that a copy of any return is true.

Copies and The judge advocates shall be the certifying officers, to
documents, how authenticate all copies of papers and documents, used beforeauthenticated. 1 c . ,courts martial, courts ol inquiry, or boards of officers, except

papers or documents from the adjutant general’s office, which
shall be certified by him ; but copies may also be proved as
in other courts.
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The statement of the complainant and the defence of the proceedings to
accused, and all motions, arguments and objections to the pro- be in writing,
ceedings, by either party, and the answers thereto, shall be
submitted to the court in writing ; all the evidence and pro-
ceedings, in and out of the court, and all the opinions of the
judge advocate, on questions of law arising during the trial,
shall be put in writing by him. And after the prosecution
and defence shall be concluded, he shall state and sura up the
evidence, and give his opinion to the court, upon all matters of
law; which opinion, with the judgment, shall also be put in
writing by him.

When any question is to he decided, the judge advocate Votes, how
shall receive the vote of each member, beginning with the taken-

youngest and proceeding to the eldest. The president shall
not vote, and unless two thirds of the members agree that the
accused is guilty, he shall be acquitted ; and if two thirds of
the members shall find him to be guilty, he shall be sentenced
to be reprimanded in orders, or to forfeit a sum not exceeding
three hundred dollars, or to be dismissed from office, either or
all of them, and, in the last case, he may be further adjudged
to be disqualified from holding any military office during life
or any term of years.

All courts martial are authorized to preserve order during Order to be
their session ; and any person, who shall, in such court, be- Preserved-
have in a disorderly or insulting manner, or make any tumult
or disturbance, may be arrested by order of said court, and
confined not exceeding twenty four hours, and fined by the
court not exceeding five dollars, either or both ; and, if the
fine be not paid, the judge advocate shall issue a mittimus,
forthwith to commit such person to prison, in the same man-
ner, and with the same effect, as upon executions from justi-
ces of the peace, in cases of prosecutions for non-payment of
other military fines and costs.

The record of the trial and judgment, with the papers used Records, how
therein, or copies thereof, certified by the judge advocate, autheniicated
shall all be authenticated by his certificate and signature, and' led.

lr!l,lsmi<

sealed up, and transmitted by him to the officer who ordered
the court, who shall annex thereto his approval or disapproval Approval orof the same, and the reasons thereof in writing, and transmit disaPP r°vai of
the same, as soon as may be, to the adjutant general’s office, semence '
to be kept and preserved.

The judge advocate shall also make up and certify the pay Payroll,roll of the court martial, and transmit the same to the adjutant
general’s office.

Ihe officer ordering the court, and the party tried thereat, copies allowed,shall be entitled to receive upon request, from the adjutant
general, a copy of the record ; the party tried paying a rea-sonable sura for his copy.
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What offences
may be tried by
court martial.

versed,

The judgment of disqualification may, (after approval,) be
reversed in whole or in part, by the commander in chief, with
the advice of the council, but all other parts of the sentence,
when approved, shall remain in full force.

R. S. Ch. 12, § 118.

Judgment of
disqualification
may be re-

Sec. 114. Every commissioned officer shall be liable to
be tried by a court martial for the following offences ;

For unmilitary or unofficer-like conduct while on duty.
For neglect of any of the duties required in this act.
For disobedience of orders, or any act contrary to the pro-

visions of this act.
For oppression or injury of any under his command.
For any combination or attempt to break, resist or evade

the laws, or any lawful orders given to any person whatsoever,
or advising any person so to do.

For insult to any superior officer in the exercise of his office.
For presuming to exercise his command while under arrest,

in which case, if guilty, he shall be removed from office.
For neglect or refusal, when commanding officer, to order

out the troops under his command when required by law, or
ordered by his superior officer.

For excusing, as commanding officer of a company, any
person under his command, for deficiency or unnecessary ab-
sence, or after the expiration of the time allowed by law.

For neglect or refusal to make a draft or detachment, when
legally ordered so to do.

c j

For neglect or refusal to cause prosecutions to be com-
menced for fines, when it shall be necessary.

For parading the troops under his command on days of
election, contrary to the provisions of the eightieth section.

For receiving any fee or gratuity for a certificate, as surgeon
or surgeon’s mates, of inability to do military duty.

For neglect, when detailed to train and discipline a com-
pany, or to make complaint on any neglect or violation of
duty, as provided in this act, or for any other neglect for which
a commanding officer of the company would be liable.

For neglect or refusal to march, to make any draft, or for
disobedience to any order in case of rebellion or insurrection
as provided in the one hundred and twenty third, one hundred
and twenty fourth, one hundred and twenty fifth, and one hun-
dred and twenty sixth sections ; in which case the offender
shall be cashiered.

For refusal or neglect to obey any precept or order to call
out the militia, or any order issued in obedience thereto in case
of tumult, riot, or other cause, as provided by the one hun-
dred and twenty eighth, one hundred and twenty ninth, and one
hundred and thirtieth sections, or for advising any officer or sol-
dier to do the like ; in which cases, the offender shall be cash-
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iered; beside being subject to fine or imprisonment, as pro-
vided in said one hundred and twenty ninth section.

R, S. Ch. 12, § 117.

Sec. 115. The commander in chief, whenever in his Boards of
opinion it shall be necessary, may call boards of officers, for officers-

settling military questions, or for other purposes, relative to
good order and discipline.

R. S. Ch. 12, § 120.

Sec. 116. General and division courts of inquiry shall Courts of in
consist of three officers and the judge advocate of the division,
in which they are held ; and they may be ordered and organ-
ized in the like manner as courts martial, and, under the same
regulations, may examine into the nature of any transaction, or
any imputation or accusation against any officer, made by an
inferior.

All vacancies shall be filled as in courts martial. Vacancies,The judge advocate shall administer, to each of the officers *>°w filled-
composing a court of inquiry, the following oath :

You, A. 8., do swear that you will well and truly exam- Oaths of pres-
ine and inquire into the matter now before you, without fear, al,d

favor, partiality, prejudice, or hope of reward. So help you
mem ers

God.
After which, the president shall administer to the judge ad-

vocate, the following oath :

lou, A. 8., do swear, that you will impartially record the —ofjudge ad-
proceedings of the court, and the evidence to be given in the vocate-

case now in hearing. So help you God.
Witnesses shall be summoned in the same manner, take the witnesses,same oath, and be examined and cross-examined by the par-ties, in the same way, as on trials before courts martial; butthe court shall not give their opinions on the merits of the case,unless specially required so to do.
Judge advocates shall attend courts of inquiry in their di- judge advo-

vision, in the same manner as they attend courts martial ; and ca,es t 0 atlend-special judge advocates for the court shall be appointed in thesame manner in like cases. All the proceedings therein shall berecorded, and, with the papers and documents used therein, au-thenticated and transmitted, by the judge advocate, to the of-ficer who ordered the court, in like manner as in the case ofcourts martial.
R. S. Ch. 12, 121.

Sec. 117. No officer, appointing a court martial, court of No guard, un-
inquiry, or board of officers, shall order a guard for the same, less

>
&c-

-unless, in his opinion, it be necessary for their protection, anda pay and fees shall be such as are provided in the one hun-
dred and nineteenth section.R- S. Ch. 12, § 122.
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COMPENSATION.
Sec. 118. There /thall be paid, to the officers hereinafter

mentioned, the following suras, as a compensation for their ser-
vices :

To a division inspector, twelve dollars, annually ; to a brig-
ade major or inspector, twenty five dollars, annually ; to the
adjutant of a regiment or battalion, twenty five dollars, an-
nually.

R. S. Ch. 12, § 123.

Sec. 119. There shall be allowed to all officers, compo-
sing courts martial, courts of inquiry, and military boards, and
witnesses attending before them, five cents for every mile they
shall necessarily travel, in going to and returning from the place
of trial, and the following sums for each day of their attend-
ance upon the same :

Pay of memb-
ers of court
martial,

To the president of any court martial, court of inquiry, or
military board, three dollars.

—-of president.

To the judge advocate of the same, four dollars, to be in
full compensation also for all services of preparing papers be-
fore, and making copies after any trial, inquiry, or investiga-
tion.

—of judge ad'
vocate.

To the marshal, and other members of such court or board,
two dollars.

—ofmarshal
and members.

To each witness attending on such court oty board, one
dollar.

-of witnesses

Fees for subpoenas and service of them shall be the same as
in civil cases.

Fees.

No allowance shall be made for pay or returns for any
military guard, unless such guard is ordered by the officer
appointing the court, nor shall the above compensation be made
to officers in actual service and receiving pay.

R. S. Ch. 12, 6 124.

Sec. 120. If any officer, non-commissioned officer or pri-
vate, shall be killed, or die of wounds received on military du-
ty, or shall be wounded, or otherwise disabled, when on such
duty, he, or his widow, child or children, shall receive from
the general court just and reasonable relief.

Compensation
to soldiers or
their families
when injured
or killed.

R. S. Ch. 12, § 126.

Sec. 121. The militia, while in actual service, shall re-
ceive the same pay and rations, as the regular troops of the
United States ; or in the army of the United States.

Every non-commissioned officer and private, who shall pro-
vide himself with an uniform and blanket, when called into ser-
vice, shall receive monthly, in addition to his stated pay, as
follows : sergeants and musicians, four dollars ; corporals and
privates, three dollars and seventy five cents; and if he shall

Pay of troops
in actual ser-
vice.

Additional pay
to uniformed
troops.



891839.] HOUSE—No. 6.

12

not so provide himself, he shall be allowed monthly, two dol- To those with-
lars and fifty cents. And every non-commissioned officer and outumform-

private, who shall provide his own arms and equipments re- To those provi
quired by law, and keep himself so armed and equipped, shall s

their ovvn

receive therefor the additional sum of fifty cents per month.
When the militia are discharged from actual service, they When dis-

shall be allowed pay and rations to their respective homes, at ]
C

0
h
ngpald.h °W

the rate of fifteen miles per day.
R. S. Ch. 12, § 127.

Sec. 122. All pay rolls, claims for compensation, or al- Pay roils and
lowances, and all military accounts whatever, unless it is other- clamls. for com-

■ „ • , i r , , ~ i 5
. , , pensation, how

wise specially provided by law, shall be transmitted to the ad- examined and
jutant general and examined, and if found correct, certified by certlfied-
him. They shall then, unless it is otherwise specially pro-
vided by law, be presented to the committee of the legislature
on accounts, for allowance ; and all claims and accounts, which How allowed
shall be allowed by them, shall be paid to the persons to whom and Paid-
they are severally due, or to their order, at the treasury of the
Commonwealth.

R. S. Ch. 12, § 128

Sec. 123. Whenever any invasion of the state, or insur- Militia, how
rection therein, shall be made or threatened, the commander in railed out in
chief shall call upon the militia to repel or repress the same ; sbnwinsur-and he may order out any divisions, brigades, regiments, bat- reclion-
talions or companies ; or may order to be detached any parts
or companies of the same, or any number of men to be draftedfrom the same, and may cause officers to be detailed, sufficient
with those attached to the troops, to organize the forces ; andif such invasion or insurrection, or any imminent danger there-
of, in any part of the state, shall be so sudden, that the com-
mander in chief cannot be informed and his orders received
and executed in season to resist or suppress the same, anycommanding officer of a division, in such part of the state, mayorder out his division, or any part thereof, in the same manneras the commander in chief might do ; and when any troops arein the field for such purposes, the senior officer of the troops
present shall command, until the commander in chief, or someofficer detailed by him, shall take the command.

R. S. Ch. 12, § 129.

Sec. 124. Whenever any draft from the militia shall be Drafts, how
ordered, the. non-commissioned officers and privates (except made 'so many as shall offer to serve voluntarily) shall be drafted by

CALLING OUT THE MILITIA IN CASE OF WAR, INVASION,
INSURRECTION, TUMULTS OR RIOTS.
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lot from the company, and the officers regularly detailed from
the roster.

R. S. Ch. 12, § 130.

Sec. 125. If any company without officers be ordered to
march, or any draft or detachment be ordered therefrom, the
commanding officer of the regiment or battalion, to which they
are attached, shall detail some officer to command such compa-
ny, who shall have the same authority to order them to appear,
to command them in the field, or to make any draft or detach-
ment therefrom, as the captain of such company would have,
and shall be under the same responsibility.

Drafts in com-
panies without
officers.

R. S. Ch. 12, § 130.

Sec. 126. Every officer, who, when ordered, shall unne-
cessarily neglect to march to the place ofrendezvous, or shall
otherwise disobey any lawful order, shall be punished as is
provided in such cases, in the one hundred and fourteenth,
one hundred and thirty third, or one hundred and thirty fourth
sections, and every soldier ordered out, detached or drafted,
who shall not appear at the timeand place, armed and equipped
as the law directs, or who shall not have some able-bodied and
proper substitute, so armed and equipped, at such time and
place, or shall not pay to the captain of his company the sum
of fifty dollars, within twenty four hours from such time,
shall be taken to be a soldier absent without leave, and dealt
with accordingly, as in actual service ; and each non-commis-
sioned officer and soldier shall take with him provisions for
not less than three days, when so ordered.

Penalty for offi-
cers neglecting
to march or
disobeying.

—for soldiers.

R. S. Ch. 12, § 132.

Sec. 127. The selectmen of every town, to which any
men so ordered out, detached, or drafted, belong, when re-
quired in writing by the commanding officer of any regiment or
detachment, shall provide carriages to attend them with further
supplies of provisions, and to carry the necessary baggage, and
shall provide the necessary camp equipage and utensils, until
they are notified by the commanding officer to desist, and they
shall present their accounts, as is provided in the one hundred
and twenty second section ; and if they shall neglect or refuse
to provide the same, or any part thereof, such town shall be
liable to the penalty provided in such case, in the one hun-
dredth section ; and the officer, to whom any articles above
mentioned shall be delivered, shall be responsible that care be
taken of the same.

Selectmen to
provide car-
riages, &c.

Penally on
towns for neg-
lect.

R. S. Ch. 12, § 123.

in case of tu- Sec. 128. When there shall be, in any county, any tu-
mobs &c\ow r‘ ot’ m°b, or any body of men acting together by force,
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with intent to commit any felony, or to offer violence to per- are

sons or property, or by force and violence to break and resist 0„t
or erec

the laws of the Commonwealth, or any of the same be threat-
ened, and the fact be made to appear to the commander in
chief, or to any court of record sitting in said county, or if no
such court be sitting therein, then to any justice of any such
court, or if no such justice be within the county, then to the
sheriffthereof, the commander in chief may issue his order,
or such court, justice or sheriff may issue a precept, directed
to the commanding officer of any division, brigade, regiment,
battalion or corps, to order his command, or any part thereof,
(describing the kind and number of troops,) to appear at a
time and place therein specified, to aid the civil authority in
suppressing such violence, and supporting the laws ; which
precept, if issued by a court, shall he in substance as follows :

ss.
Commonwealth of Massachusetts.

L. S.
m t insert the offi- )

. „
( insert his )lo { , , >A. B. commanding, { ,

>

I cers title. ) 05 ( command.
Whereas it has been made to appear to our justices of

our , now holden at , within and for the
county of , that (here state one or more of the causes
above mentioned,) in our county of , and that military
force is necessary to aid the civil authority in suppressing the
same, now therefore, we command you that you cause, (here
state the number and kind of troops required,) armed, equip-
ped, and with ammunition, as the law directs, and with proper
officers, either attached to the troops, or detalied by you to
parade at , on , then and there to obey such
orders as may he given them, according to law. Hereof fail
not at your peril; and have you there this writ, with your do-
ings returned thereon.

Witness L. S., Esq. at , on the day of
, in the year

C. D., Clerk.
And if the same be issued by any justice or sheriff, it shall

be under his hand and seal, and otherwise varied to suit the
circumstances of the case.

R. S. Ch. 12, § 134.

Sec. 129. The officer to whom the order of the com- Pen:
mander in chief, or such precept shall be directed, shall forth- cfrs

with order the troops, therein mentioned, to parade at the time
°

and place appointed ; and if he shall refuse or neglect to obeysuch order or precept, or if any officer shall neglect or refuseto obey an order, issued in pursuance thereof, he shall becashiered, as provided in the one hundred and fourteenth sec-
tion, and be further jaunished by a fine as orovided in such

y of offi*
•r
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case, in the ninety fifth section, or by imprisonment not ex-
ceeding six months, upon indictment and conviction there-
of. And any non-commissioned officer, or soldier, who shall
neglect or refuse to appear at the place of parade, to obey
any order issued in such case, or any person, who shall advise
or endeavor to persuade any officer or soldier, to refuse or
neglect to appear at such place, or to obey such order, shall
suffer the penalty provided in such case, in the ninety second
section.

of soldiers and
others.

R. S. Ch. 12, $ 135.

Troops to ap-
pear at rendez-
vous and obey,
&c.

Sec. 130. Such troops shall appear at the time and place
appointed, armed and equipped and with ammunition, as for
inspection of arms, and shall obey and execute such orders,
as they may then and there receive, according to law, as pro-
vided in the one hundred and twenty ninth chapter of the re-
vised statutes herein or elsewhere provided.

R. S. Ch. 12, & 136.

RULES AND ARTICLES FOR GOVERNING THE TROOPS OF
the Commonwealth, and the militia in actual
SERVICE.

Who shall be
taken to be sol-
diers.

Sec. 131. The following rules and articles are established
and declared to be in force, for governing all the troops and
militia of the Commonwealth, in actual service, in field, camp,
or garrison. All suttlers and retainers to an array, all drivers,
conductors, and all persons, receiving pay or hire for any ser-
vices, in or w'ith the troops or militia, while they are in actual
service in the field, camp or garrison, shall be taken to be sol-
diers, and governed by these rules and articles.

R. S. Ch. 12, § 137.
Offences pun-
ished by death,
or &c.

Sec. 132. The offenders described in this section shall
suffer death, or such other punishment, as may be inflicted
upon them, by sentence of a court martial, according to the
nature of the offence ;

Sedition, Art. i. Any officer or soldier, who shall begin, excite,
cause, or join in any meeting or sedition, in any company, reg-
iment, party, post, detachment, guard or body of soldiers, in
the service of the Commonwealth.

Not suppress-
ing, &c. Art. ii. Any officer or soldier, who being present at, or

knowing any meeting or sedition, does not use his utmost en-
deavors to suppress the same, or knowing of any intended
meeting or sedition, does not give information thereof to his
commanding officer.

Art. iii. Any officer or soldier, who shall desert.
Art. iv. Any officer or soldier, who shall advise any otherAdvising dc

officer or soldier to desert.
Art. v. Aox officer or soldier who shall misbehave himselfMisbehaving

&.C.
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before an enemy, run away, or shamefully abandon any fort,
post or guard, or speak or do any thing to induce others to do
the like at such time.

Art. vi. Any officer or soldier, who shall abandon his post Abandoning
or colors, to plunder. P ost or colors.

Art. vii. Any officer or soldier, who shall make known Making known
the watchword to any person not entitled to receive it, accord- “Jalsdying the
ing to the rules and .discipline of war ;or who shall give a 1

parol or watchword, different from what he has received.
Art. viii. Any officer or soldier, who shall force a safe- Forcing a safe-

guard. S'uard
S'

Art. ix. Any officer or soldier, who shall knowingly har- Harboring or
bor or protect, an enemy, or relieve them with money, victu- relie ™g an en

als, arms or ammunition.
Art. x. Any officer or soldier, who shall directly or indi- Corresponding

rectly hold correspondence with, or give intelligence to the Wlth an eile™y
enemy.

Art. xi. Any officers or soldiers, who shall compel the Compelling
commander of any garrison, post, fortress or guard, to surren- t0der or abandon it.

Art. xii. No person shall be sentenced to death, except by No sentence of
a general court martial, and in cases expressly mentioned in the death exceptby
foregoing articles. court martial.

R. S. Ch. 12, & 138.

HOUSi

Sec. 133. The offenders described in this section, shall Offences ofoffi
be cashiered, in addition to any other punishment which maybe lawfully inflicted : s '

Art. xiii. Any officer, who shall use traitorous or con- Usingtraiiorou;
temptuous words, against the authority and government of the or conleni pw-
United States, or the authority, government, or legislature of ousexpressions
the Commonwealth.

Art. xiv. Any officer, who shall refuse or neglect to Neglecting tomarch to the place of rendezvous, to make any draft, or dis- marc*b &c.
obey any lawful order in case of war, invasion or insurrection,as provided in the one hundred and twenty third, one hundredand twenty fourth one hundred and twenty fifth, or one hun-dred and twenty sixth sections.

Art. xv. Any officer, who shall refuse or neglect to obey Disobedienceny precept or order to call out the militia, or any order is- °f°r( Jers.sued in obedience to such order, contrary to the provisions ofthe one hundred and twenty eighth, one hundred and twentyninth, or one hundred and thirtieth sections, or shall advise orpersuade any other officer or soldier to do the like.
VOcationTn nntl7 °ffiCßr ’ Siml ' re Proach 01’ P™- Provocation tovoca .on to another, in speech, gesture, or writing, to inducemm to fight a duel.

Art ' XZ" ■ Aly officer
> who shall give or send a challenge Giving oro any officer or soldier, to fight a duel, or accept any such “PI ”'s a
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challenge, when sent to himself, or who is a second in a duel,
or promoter or carrier of a challenge.

Upbraiding for Art. xviii. Any officer, who shall upbraid another for not
not challenging,

,• r ■ , ~

&c .

b s ' sending, or lor refusing a challenge.
Suffering a per- Art. xix. Any officer, commanding a guard, who shall
guard to fight a knowingly and willingly suffer any person to pass the same, in
duet. ° order to fight a duel, or any officer, knowing or believing, or
Not arresting h aving reason to believe, any challenge to be given or accept-

not challenging

Suffering a per

duel
Not arresting
persons about XIUVIIJ6 lv' aowil LW

to fight. ed, carried or promoted, by any officer or soldier under histo figlll

command, shall not immediately arrest and bring him for trial.
Drunkenness Art. xx. Any officer found drunk on his guard or other

ndu‘y- duty.
Escaping from Art. xxi. Any officer under arrest, who shall leave his

confinement, before he is set at liberty by his commanding or
, j 0

other superior officer, or the officer who confined him.
Behaving Art. xxii. Any officer convicted of behaving in a scandal-
SCcUldclloUSJ V. . ~ 4, ,

°
, JTIU. AAH. xiuy1311(1aloUSly. • r

**

ous or infamous manner.
Embezzling or Art. xxiii. Any officer, store keeper, or commissary, em-
r.oinmittmsr . . J . L ' 4 ’committing i t ••

'

r 1 ’

. J 'rfraud. bezzling or commuting any Iraud, concerning any property ot
the Commonwealth, or of any officer or soldier, besides being
criminally liable for the same.

Art. xxiv. Any officer selling, or designedly, or throughWasting or sel-
ling stores. "

,

UC“8UB11 J) U1 u,u, “o“

neglect, wasting the ammunition, military stores, implements,
C ' O ' J 7 1 '

or other property of the Commonwealth, in his care or posses-
sion.

Art. xxv. Any officer, who shall refuse to deliver over
authority. any other officer or soldier to the civil authority, or who shallauthority. any outer oincer or soictter to ute civil auinoruy, or wuo suau

shelter or conceal any witnesses, contrary to the provisions of
the one hundred and thirty sixth section.

R. S. Ch. 12, & 139.

offences pun- Sec. 134. The offenders described in this section shall
tionof*courtre' suff er suc h punishment, according to the nature of the offence,tionof court av,wiuiii & tu iuo ucuuic v.l iuo

manial. as may be inflicted upon them by sentence of a court martial.m?

Preceding of- Art. xxvi. Any non-commissioned officer or private, guil-
fonpps whpn r, . .... . . •*, ...L \vii cii * r '

o

commtued'by ty of the offences described in the last section, for which ancommitted by v 01 “te onences uescnui

soldiers. officer would be cashiered.
Disrespect, &c. Art. xxvii. Any officer or soldier, who shall behave him-

self with disrespect or contempt towards the commander in
chief, the commanding officer of the troops, or his own com-
manding officer.

Disobed’u Art. xxviii. Any officer or soldier, who ahall disobey the
lawful command of his superior officer.

striking supori- Art. xxix. Any officer or soldier, who shall strike his su-
,j. _ _ 7

perior officer, or draw or lift up any weapon against him, or
offer any violence against him in the execution of his office.

Art. xxx. Any officer or soldier, who shall refuse to obey,Resisting ai—j
. _ __ -7

- -
j ,

tsTo ciueit or S^ res * st’ or cll'aw or lift any weapon against, or offer anytempts to quell U!
,

* ° “

/
auJ wcdpuu dgdiu&l, Ui unci an;

a quarrel. violence to any officer ol any rank, (inferior or superior) at-a quarrel
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IV

;r

tempting to part or quell any quarrel in any company, regi-
ment, or body of men, (his own or any other,) or who shall
not submit, when arrested by any such officer, in such case,
by the authority hereby given.

Art. xxxi. Any officer, commanding in quarters, garrisons, Not keeping
or on a march, who shall not keep good order, and to the ut- order’ &c '
most of his power, redress all abuses and disorders, committed
by those under his command, or who, upon complaint made to
him of any beating, ill treatment, riot, or disquieting of any
citizens or subjects of the United States, shall omit to use
means to punish the offender or offenders, and cause repara-
tion to be made to the party injured, so far as the offender’s
pay will go.

Art. xxxii. All non-commissioned officers and privates, Being one m

found one mile from the camp, fort or post, without leave in fromcam P> &

writing from the commanding officer.
Art. xxxiii. Any officer or soldier, who shall be out of Being absent

his camp, post or quarters, without leave from his superior wilhout leavc
officer.

Art. xxxlv. Any non-commissioned officer or private, who Not retiring t
shall not retire to his quarters or tent, at the beating of the h

r
,
l.eis al

retreat.
Art. xxxv. Any officer or soldier, who shall not repair, Not repairing to
lUn 4 . 1 • 1 I*o nnomniiK »...at the time fixed, to the place of parade or exercise, or other jgssrendezvous appointed by the commanding officer, unless pre-

6SS
’

vented by sickness or evident necessity, or who shall go from
guard or such place of rendezvous, without leave from his
commanding officer, before he is regularly dismissed or re-
lieved. •

Art. xxxvi. Any sentinel, who shall be found sleeping on Sentinel Cohis post, or who shall leave it before he shall be regularly re- s' eepin g;
lieved.

Art. xxxvii. Any officer or soldier, who shall occasion Occasionirfalse alarms m camp, garrison, or quarters, by discharging fire falsc alarm
arms, drawing of swords, beating of drums, or by any othermeans whatsoever.

Art. xxxviu. Any officer or soldier, who, without urgent Leaving ..la-
necessity, or leave of his superior officer, shall leave his 100n > &c '
platoon, division, or guard.

Art. xxxix. Any officer or soldier, who shall do violence Offering vio-or oner any insult or abuse to any person, who brings provi- lence l»,pers<
sions or other necessaries to the camp, garrison or quarters. sionf!"8 pr°'

Art. xl. Any person, who shall use menancing words, Oisturbing
signs or gestures in presence of a court martial then silting or courl martial

~
'

vuvu kittling. V/lcause any disorder or not to disturb their proceedings.Art. xh. Any officer or non-commissioned officer, com- Refusing tonmandtng a guard or provost marshal, who refuses to receive a cc ‘ ve pnsone
prisoner, committed to his charge, by any officer of the forces
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of this Commonwealth, when a statement of the charge, in
writing, signed by such officer, is delivered to him.

Art. xlii. Any officer or soldier, releasing a prisoner with-
out proper authority, or suffering him to escape.

Art. xliii. Every officer or provost marshal, to whom
prisoners are committed, who shall not, within twenty four
hours after, or as soon as he shall be released from his guard,
notify to his and to their commanding officers, their names and
and crimes, and the names of the officers who committed
them.

Releasing
prisoner.
Not reporting
prisoners.

Art. xliv. All offenders guilty of crimes not capital, and
of disorders and neglects which officers and soldiers, may be
guilty of, to the prejudice of good order and military disci-
pline, though not mentioned in the foregoing articles.

Art. xlv. Officers who shall unnecessarily absent them-
selves from divine service, or behave indecently or irreverent-
ly, at any place of worship, shall, upon judgment of a court
martial, be publicly and severely reprimanded by the president.

R. S. Ch. 12, 140.

Crimes not
capital nor s
cially enume
ated.

Officers absent
from divine ser
vice, &c.

Sec. 135. Officers and soldiers shall be subject to the
following fines:

Fine

Art. xlvi. Any non-commissioned officer or private, ab-
senting himself from, or behaving indecently and irreverently
at, divine worship, not exceeding one dollar, and for each
offence after the first to be confined twenty four hours in ad-
dition thereto.

Soldiers absent
&c.

Art. xlvii. Any officer, guilty of profane cursing and swear-
ing, for each offence, two dollars. •

Profane swe;

Art. xlviii. Any non-commissioned officer or private,
guilty of profane cursing and swearing, for each offence not
exceeding one dollar.

Jiers.

Art. xlix. Any fine not exceeding three hundred dollars
may be inflicted by a court martial as a part or the whole of
the sentence ; and so much of the same as cannot be stopped
out of the pay of the offender, shall be recovered as provided
in the one hundred and fourth section.

Fines by court
martial.

Art. 1. All fines may be stopped out of the pay of the
offender ; and the field officers of every regiment may appoint
some suitable person in the regiment, to receive all fines in-
curred for any breach of these articles, and may direct the
same to be properly applied to the relief of the sick, wounded
or needy soldiers of such regiment; and the receiver shall
account to such officers for all sums so received.

Fines stopped
out of pay.

R. S. Ch. 12, § 141.

Sec. 136. The following rules shall also be observed in
actual service:

Art. li. If any officer shall think himself to be wronged byOfficer wronged
by colonel.
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R. S. Ch. 12, § 142.
13

his colonel, or the commanding officer of his regiment or bat-
talion, and shall, upon due application made to him, be refused
redress, he may complain to the commander in chief, or com-
mander of the forces in service, who shall examine the case,
and see that justice is done.

Art. lii. If any inferior officer or soldier shall think himself c“
r
°* soI

d
to be wronged by his captain, or the commanding officer of by captain.

0

his company, he may complain to the commanding officer of
his regiment or battalion, who shall convene a regimental court
martial, for the purpose of doing justice to the complainant;
from which either party may appeal to a general court martial,
but if the appeal be vexatious, the party appealing may be
punished at the discretion of the court martial.

Art. liii. All public stores taken from the enemy shall be fe
u
c *^gd

Btores
secured to the use of the Commonwealth.

Art. liv. When different corps of foot, or horse and foot, oldest officer
join or do duty together upon marches, guards, or in quarters, to command,
or camp, the oldest officer by commission shall command,
without respect to corps, and give orders necessary to the
service.

Art. Iv. Whenever any officer or soldier shall be accused Offenders to be
of a capital crime, or of having used violence, or committed civiUmhority.any offence against the person or property of any citizen or
subject of the United States, such as is punishable by the
known laws of the United States, or of the stale where it is
committed, the commanding officer and the officers of every
army, detachment, regiment, battalion, or company, to which
the accused belongs, upon application duly made by or in be-
half of the party injured, shall use their utmost endeavors to
deliver over the accused to the civil magistrate, and to aid
the officers of justice in apprehending and securing the accused,
to bring him to trial. And if any commanding officer or any
officers shall wilfully neglect or refuse, upon application afore-
said, to deliver over the accused, or to aid the officers of jus-
tice, or shall detain, shelter or conceal any witnesses in any
case, they shall be punished as is provided in the one hundred
and thirty third section.

Art. Ivi. When any officer or soldier shall die or be killed Property of de-
in the service of the Commonwealth, his commanding officer persons
shall order some suitable person to secure all his property and '
effects, and to take an inventory of them in the presence of
two commissioned officers, who shall attest the same, and to
preserve the said effects and inventory, until they shall be de-manded by his legal representative.

Art. Ivii. The pay and rations of troops in actual service, Pay and ra-shall be such as are provided by the one hundred and twenty ti°DS-
first section.
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Courts martial, Sec. 137. Courts martial in actual service shall be or-
dered and held, and shall proceed in the same manner as the
militia courts martial, provided in the one hundred and tenth,
one hundred and eleventh, one hundred and twelfth, one hun-
dred and thirteenth, one hundred and fourteenth, one hundred
and fifteenth, one hundred and sixteenth and one hundred and
seventeenth sections, except so far as the same may be repug-
nant to the following regulations :

Arrests. Art. Iviii. When any officer or soldier shall commit any
offence deserving punishment, if an officer he shall be put un-
der arrest, and confined to his quarters, and his sword shall be
taken from him by the commanding officer ; and if a non-
commissioned officer or soldier, he shall be imprisoned, until
he can be tried by a court martial, or discharged by proper
authority.

Length of im- Art. lix. No officer or soldier, under arrest and irnpris-pnsonment be- , , ~ . r , • i ifore trial. oned, shall continue in confinement more than eight days, or
until a court martial can be conveniently assembled.

General and di- Art. lx. A general court martial maybe ordered by the
martial™"^ 1 general commanding any separate army in the field, garrison ormartial by Luiumdiiuiug any ai my 111 me ncru, ui

■whom ordered, quarters, as well as by the commander in chief; and a division
court martial by a major general, or by a commanding officer
of a division, as organized for field service.

Number of Art. Ixi. A general court martial in actual service, shall
genera/court consist of not less than thirteen commissioned officers ; and
martial. the president shall not be the commander in chief, nor the

commanding officer of the army, detachment or garrison where
the offender shall be tried, nor under the rank of a field officer.

Number of Art. Isii. Division courts martial shall consist of not less
members of di- mn ..

Qnft vommontd eftnrtp
t tlmn

visionand reg- ian n ’ ne >
regimental courts martial of not less than five

imentai court officers, when that number can be conveniently assembled,
martial. nor ]esg th an t[lree jn any case .

Power of regi- Art. Ixiii. Regimental courts martial shall not have the
martial

0 °Urt P ower t 0 117 commissioned officers, but they shall be tried by
general or division courts martial, according to their rank ; nor
shall they inflict any heavier punishment than a fine equal to
one month’s pay, or than one month’s imprisonment.

Post and de- Art. Ixiv. Any officer commanding a fort, castle, quarters,
martiaT' 1 °°Urt or any body raen > composed of detachments from different

regiments, or of independent companies, may assemble courts
martial, and with the same powers.

Court martial Art. Ixv. Whenever the matters to be examined shall be
corps

tICU af peculiar to troops of a particular arm, the courts martial shall
be composed, as far as possible, of officers of that arm.

Rank °f mem- Art. Ixvi. No officer below the rank of captain shall sit at
the trial of any officer of the rank of field officer.

Time of hold- Art. Ixvii. No court martial shall sit except between the
hours of eight in the morning and three in the afternoon, ex-
cept in cases which require an immediate example.
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Art. Ixviii. Members of court martial belonging to differ- Rar>k in court
ent corps shall take rank according to seniority. martial.

r <-» j

Art. Ixix. The judge advocate of the division, in which
the offence was committed, or some other judge advocate, or,
in their absence, some suitable person, shall be appointed to
be judgeadvocate of the court, by the officer ordering the same.

Art. Ixx. The judge advocate shall administer to the pres- Judge advo-
ident and each member of the court the following oath :

You swear, that you will well and truly try and determine, Oathofpresi-
according to your evidence, the matter now before you, be- b™ s

t
-

and ™em’
tween the Commonwealth of Massachusetts and the prisoner
to be tried ; that you will duly administer justice, according to
the rules and articles for governing the troops of the said
Commonwealth, without partiality, favor or affection ; and, if
any doubt shall arise, which is not explained by the said arti-
cles, according to your conscience, the best of your under-
standing, and the custom of war in like cases ; that you will
not divulge the sentence of the court until it shall be approved
by the commanding officer ; and that you will not, upon any
account, at any time whatsoever, disclose or discover the vote
or opinion of any particular member of the court martial, un-
less required by a court of justice to give evidence as a wit-
ness, in due course of law. So help you God.

The president shall then administer the following oath to
the judge advocate :

You, A. 8., do swear, that you will faithfully and irapar- Oath of judge
tially discharge your duties on this occasion to the Common- advocate-
wealth as well as to the accused, and that you will not upon

divulge any vote or opin-
ial, unless required by a
ireof as a witness, in due

any account, at any time whatsoever,
ion of any member of this court mar
court of justice to give evidence thi
course of law. So help you God.

Art. Ixxi. All persons, called to
court martial, who shall not appear,
without legal excuse, shall be punk
such court martial.

give evidence before a Witness refus
or shall refuse to testify,

bed at the discretion of

Art. Ixii. Witnesses shall be examined upon oath, ad- °adl W* lministered by the judge advocate, in the form prescribed by ”esses '
the one hundred and thirteenth section.

Art. Ixxiii. Members of a court martial shall vote begin- Votes in courtning with the youngest, and shall giv
of voices ; but no sentence of death
thirds of the members concur thereir

judgment by a majority ™artial
.-.

I n l J J J Iwo Ihircitiall be given, unless two cessary to

Art. Ixxiv. No sentence of any court martial shall be car- Proceedings toned into execution, until all the proceedings and evidence be tra,lsmiUed

documents, papers, and all matters in and concerning the same, officer.
S

> *■' ''c/uv.v/itmi- same,be transmitted, in the manner provided in the one hundred andthirteen section, to the commanding officer of the army, sta-tion, camp or post, where the court martial is held, and heapprove the same and order it to be carried into execution.
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Art. Ixxv. Whenever a court martial shall sentence an
officer to be suspended, it may also suspend his pay and emol-
uments.

Pay may be
suspended.

Pardon or miti- Art. Ixxvi. Every officer, having power to order a general
court martial, may pardon or mitigate any sentence of the
court, except sentence of death, and cashiering ; and he may
suspend the execution of these, until the commander in chief
shall be informed thereof; and he, with the advice and consent
of the council, shall have power to pardon or mitigate the
sentence.

gation ofpun
ishment.

R. S. Ch. 12, § 143.

Sec. 138. In this*act, the word “soldier” shall be con-
strued to include all persons enrolled in the militia, except
commissioned officers.

Construction of
the word “ sol-
dier.”

R. S. Ch. 12, S 144.

mm” to include
®EC - A" Provisions of this act concerning the

“mayor and powers and duties of the selectmen of towns, shall be construed
aldermen.” to include the mayor and aldermen of any city.

R. S. Ch. 12, § 145.
Sec. 140. The adjutant general shall, annually, in the

month of February, lay before the governor and council, for
adjustment, an account of all expenditures of money made byhim, as adjutant general and acting quarter master general, withvouchers to support the same ; and such accounts shall be
settled by the governor and council.

Sec. 141. Such sections of this act as the commander inchief may from time to time order, shall be read at the head
oi each company on the day of inspection.

Acting- Q. M.
General's ex-
penditures, how
examined and
settled.

Selections from
militia law to
be read.

REPEAL OF FORMER LAWS.
Sec. 142. Ihe resolve passed on the twenty sixth day of

June m the year one thousand eight hundred and eleven ; thetwelfth chapter of the Revised Statutes ; the second sectiono an act ,0 amend the Revised Statutes, and to supply certain
omissions therein, passed on the fifteenth day of February, intie

-
veal’ one thousand eight hundred and thirty six ;an act

concerning the militia, passed on the twentieth day of April,m the year one thousand eight hundred and thirty seven, andall other provisions of law inconsistent with the provisions ofthis act, are hereby repealed.
. Sec

; \43' The fifth, sixth, seventh, eighth and ninth sec-uons of the one hundred and forty sixth chapter of the Re-vised Statutes, shall relate to the provisions of this act, in thesame manner as they now relate to the twelfth chapter of theRevised Statutes, and all other acts and provisions of lawhereby repealed.



The most important alterations of the existing laws are explained
in the general report of the Commissioners prefixed to the bill.

Sec. 1. In this section enrolment is limited to those who are or
shall be of the age of twenty one years, and under the age of thirty
one years, with the exceptions therein named.

Sec. 4. In this section the selectmen of towns are required to
perform certain duties as to a return of those liable to enrolment or
to do military duty, which have been heretofore performed by adju-
tants.

Sec. 7. Minors and all persons of thirty one years of age and
upwards are exempted from enrolment and military duty ; also the
clerks of the judicial courts, and all persons who have performed ten
years’ service according to the fourteenth section. Officers who have
held commission or who may hereafter hold commissions in the army
or navy of the United States, for the term of five years, are omitted in
the list of exemptions.

Sec. 8. Enginemen and members of the fire department in any
town are stricken from the list of exemptions. Persons exempted
on account of infirmity are not required to attend the election of offi-
cers. Conditional exempts as provided in the third section of the
twelfth chapter of the Revised Statutes are made liable to do duty.
That section is omitted in the foregoing bill.

Sec. 14. Minors are permitted to enlist under the restrictions
mentioned in this section.

Sec. 15. Active duty is required of members ofcompanies raised
at large in order to exempt them from duty in the standing com-
panies.

Sec. 23. Division inspectors are required to perform the duties
therein mentioned heretofore required of the oldest aid de camp of
each major general.

Sec. 38. Light infantry, grenadier and rifle companies are to be
furnished with muskets and rifles by the Commonwealth. Standing
companies are also to be furnished as soon as a sufficient number of
muskets are received from the United States. Towns are authorized
to raise money to procure armories or place of deposite of arms.

Sec. 42. Assessors are required to furnish to clerks ofcompanieslists of town and county taxes on property of individuals liable tofines. The taxes are those last actually assessed. The clerks are tofurnish the assessors with lists of the individuals liable to fines.

N OTES.
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Sec. 44. In this section it is provided, that division inspectors and
quarter masters shall be appointed by the several major generals and
approved by the commander in chief. They have heretofore been
appointed by the commander in chief.

Sec. 52. All elections are required by this section to be held at
the place where the electors are notified to meet. This is a new pro-
vision to prevent abuses.

Sec. 61. The form of a certificate of appointment and qualifica-
tion of a clerk is given to prevent errors which have heretofore been
obstacles to the recovery of fines.

Sec. 71. The day of annual inspection is proposed to be fixed on
the last Wednesday in May, instead of the first Tuesday in that
month as heretofore. The time of meeting is altered from the after-
noon to the forenoon. A provision is introduced for parades of all
the militia of the Commonwealth on that day, also for one additional
training and an inspection and review, making in all three days’ ser-
vice. Division reviews to be allowed only by express orders of the
commander in chief. Commanders of companies raised at large
may parade their companies one day in addition to the foregoing.

Sec. 82. In this section it is provided, that non-commissioned offi-
cers and privates ordered to notify persons to perform military duty,
shall be furnished with a list of the persons to be notified.

Sec. 88. By a provision of this section excuses are to be granted
by a majority of the commissioned officers of each company. The
reasons of excuse are to be recorded in the orderly books by the
clerk.

Sec. 92. In addition to the usual fine proposed in this section,
there is a provision for an additional fine for neglect of duty, of a
sum equal to one fourth part of the amount of town and county taxes
last actually assessed upon the delinquent, omitting fractional parts
of a dollar', and the fine not to exceed twenty dollars.

Sec. 95. The clerk of a company is made liable for improperly
compromising fines of delinquents.

Sec. 104. Fines inflicted by a court martial are proposed to be
collected by a warrant of distress to be issued by the adjutant gen-
eral.

Sec. 106. This section provides for the appointment of a brigade
judge advocate in each brigade who shall have exclusive jurisdiction
for the trial of all complaints preferred by clerks for the recovery of
fines, justices of the peace may issue subpoenas to witnesses toattend
courts held by judge advocates.

Sec. 107. The forms of complaint, summons, and execution, are
altered to conform to preceding provisions.

Sec. 109. A provision is introduced that clerks shall pay to the
State Treasurer all fines recovered by him for certain unmilitary
offences.

Sec. 116. The compensation of officers therein mentioned, is
made to conform to the duties required of them by the proposed
law.

[JanNOTES
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Sec. 139. This section is taken from the Revised Statutes, chap-
ter I2th, section 77, and inserted in a more appropriate place.

The one hundred and twenty fifth section of the twelfth chapter
of the Revised Statutes, which provides for compensation to membersof companies raised at large, is omitted in the foregoing bill.

A great number of alterations of former laws, are proposed to bemade by the foregoing bill—some of them merely verbal—and all
designed to carry out the system which the Commissioners haverecommended.




