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House of Representatives March 6, 1839.

The Joint Special Committee to whom were referred sev-
eral orders of the 12th of January, of the 9th, 11th
and 19th of February, directing them to consider the
expediency of various proposed alterations of the li-
cense laws, and five hundred and twenty-four memori-
als, petitions, and remonstrances, purporting to be
signed by eighty-two thousand and forty-five persons;
also, memorials of the towns of Hawley and Nantucket,
and of the Middlesex County Temperance Convention,
and of the Temperance Society ol Otis, in favor of
sustaining the license law, and of the selectmen of
South Hadley, and of Samuel L. Cutter and others,
citizens of West Cambridge, severally praying, that
the license law of the last session may be submitted to

the people, and of the selectmen of Worcester, praying
for a law to regulate common victuallers, and the re

turns of the clerks of the several courts of the Com-
monwealth, showing the number of prosecutions com-

menced since the first day of January, 1837, for the
recovery of penalties accruing under the license laws,
the judgments rendered, the amount of fines and costs,
and the number of cases still pending, having at the

CommontotalHj of
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request of the memorialists held public sessions in the
chamber of the Representatives, commencing on the
twenty-second of January, and ending on the twentieth
of February last, at which, many witnesses were
examined, and much documentary evidence was ex-
hibited, and both Memorialists and Remonstrants had
the zealous and effective aid of gentlemen of distin-
guished learning and ability ; and having devoted to
the several subjects committed to their charge, that
careful and anxious consideration, which their impor-
tance demands,

That seventeen thousand three hundred and sixty-one
memorialists ask for the repeal of the law passed on the
nineteenth of April, 1838, to regulate the sale of spirit-
ous liquors ; and sixty-four thousand six hundred and
eighty-four remonstrants and petitioners remonstrate
against the repeal of that law, or ask for severer restric-
tions upon the traffic in spiritous liquors including wines,
or request that no alterations may be made inconsistent
with the spirit of the present law, or that the law itself
may be submitted to the people. Of the beforenamed
remonstrants, thirty thousand three hundred and seventy-
six are males, and thirty-four thousand three hundred and
eight are females, and the prayer of this latter class of
petitioners, in the opinion of your Committee, peculiarly
deserves the consideration of the Legislature. They
best know, for they have felt the want and cruelty which
this traffic inflicts upon themselves and their innocent and
suffering offspring. In their own strong, but not exag-

R E P O R T:
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gerated language, they say “ we beseech you while legis-
lating for the good of all, to remember, that woman has
rights as well as man, and that by no one thing have
those rights been so grossly invaded as by the legalized
traffic; in spiritous liquors. How often has it widowed
our hearts, beggared our children, and carried numbers of
our sex down to the grave, mourning over the ruins of
some dearly loved father, husband, son, or brother.’’
And in another petition they say “ they leave it for others
to speak of correct principles of legislation ; but there is
a law written upon the heart, which assures them, that a
system so fraught with wickedness, poverty, and misery
of every name, as is the traffic in ardent spirits, must be
founded in error.” The remonstrants represent, that the
retail traffic in spiritous liquors is the fruitful source of
individual debasement and woe, of disorder and crime in
the community, and of severe taxation upon all the sober,
industrious, and frugal citizens of the State, in fine, that
intemperance carries three quarters of all your paupers to
the alms-house, and at least, three quarters of all your
criminals to their places of punishment, and they beseech
the Legislature to protect the community from a traffic
which produces evils like these.

On the other hand, the memorialists for the repeal of
the law do not deny or extenuate the evils of intemper-
ance. They profess to be friends of temperance, and to
be opposed to the present law, because it encroaches upon
rights guaranteed by the Constitution of the United States,
and, as, in their opinion, being inefficient to promote its
professed end, and tending to endanger a good moral
cause, and, because “very many of the devoted, practical
friends of temperance, solemnly hold this law to be a vio-
lation of fundamental principles. They deny its right,
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they doubt its constitutionality, they are satisfied of its
inexpediency.’’ “ They cannot consent to do wrong that
good may possibly come.”

The Committee will first consider the constitutionality
of the law, for if it be “ a violation of fundamental princi-
ples,” or even if it be “of doubtful constitutional right,”
they do not hesitate to declare, that it ought to be imme-
diately repealed ; with this question, is intimately con-
nected the other assertion, that it “ involves a new and
dangerous principle in legislation.”

The Committee regard this law, as it has been consid-
ered by the most distinguished jurists and highest legal
tribunals of the country, as a law of police regulation, as
affecting the dealings between man and man in the
State; with which the Constitution of the United States
does not authorize Congress to interfere.

Our own supreme judicial court in the case of the
Commonwealth against Kimball, who was indicted for
selling spiritous liquors without license in the county of
Essex, after saying, that the leading object of our com-

plex system of government was to select a few important
subjects of administration in which all the states have a

common interest and confide them to the general govern-
ment, add, “ all other powers of sovereign government,
necessary or proper, to provide for the peace, safety,
health, morals, and general welfare of the community re-

main entire and uncontrolled to the state governments.”
And again they say, “ that these laws, (that is the license
laws,) fall clearly within that large class of powers neces-
sary to the regulation of the police, morals, health, inter-
nal commerce, and general prosperity of the community

which are fully subject to state regulation.” And, yet
again they say, “that to promote the peace, order, and

security of the community, to prevent the evils of vice,



71839.] HOUSE—No. 37.

riot, pauperism, and the temptation to crime, by securing
and enforcing due regulations for the control and superin-
tendence of the houses and places where spiritous
liquors are to be sold, is an important object of internal
police ; that it was before the adoption of the Constitu-
tion, and still is within the jurisdiction of the state gov-
ernments, never having been confided to the general gov-
ernment.”

In the great case of Gibbons against Ogden, 9 Whea-
ton’s Reps. 194, Chief Justice Marshall, in delivering the
opinion of the court, says, the power of Congress to reg-
ulate commerce does not extend to that, “ which is car-
ried on between man and man in a state, or between dif-
ferent parts of the same state, and which does not ex-
tend to, or affect other states.” And in another passage
of the same opinion, he says, “ the genius and character
of the whole government,” (i. e. United States Govern-
ment,) “ seem to be, that its action is to be applied to all
the external concerns of the nation, and to those internal
concerns which affect the states generally ; but not to
those which are completely within a particular state,
which do not affect other states, and with which it is not
necessary to interfere, for the purpose of executing some
of the general powers of the government.”

But it is said this law contains a new and dangerous
principle ; that it invades rights of property guaranteed to
us by our own Constitution, inasmuch as it destroys the
value of property in spiritous liquors, by prohibiting their
sale ; that this is a law of prohibition and not of regula-
tion ; that all former laws have permitted the sale of
spiritous liquors as a drink, whilst this forbids it. The
evident purpose of this law' is to prevent drinking in tip-
pling-houses and dram-shops, a practice which, the Com-
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mittee believe, is generally admitted to be ruinous to the
property, the health, and the morals of the community.
It has never been denied, that resorting to these places
induces habits of intemperance, which destroy the prop-
erty of individuals and expose them to become a public
charge, and our laws have long recognised the principle
of depriving such persons of all control over their own
property to prevent their becoming a charge on the com-
munity. See the St. 1783, ch. 38, concerning spend-
thrifts; and the St. 1792, ch. 58, for the preservation of
the public health by preventing the spread of infectious
diseases, which imposes very severe restrictions upon the
use and enjoyment of property ; and also the St. 1784,
ch. 50, concerning the sale of unwholesome or corrupted
provisions ; and the 131st ch. of the R. S., concerning the
adulteration of food and liquors, drugs and medicines.
If the public health be injured by drinking spiritous
liquors, is it less the duty of the Legislature to protect
the community from injuries springing from this habit
than from the same injuries arising from the sale of un-
wholesome provisions or adulterated drugs? The 130th
ch. of the R. S. forbids, under very heavy penalties, many
practices not more dangerous to public morals than those
engendered in the dram-shop, and it surely cannot be
considered an extenuating circumstance in favor of in-
temperance that it destroys health and property at the
same time that it injures the morals. The restraint of
individual liberty in the use and sale of property, where
that liberty, use or sale are considered injurious to

the public welfare, is, if “ a dangerous,” certainly not
a “ new principle” in our legislation. It is coeval with
the planting of this colony, and has grown up with
our growth and strengthened with our strength.—
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Miserable indeed would be the condition of any people if
deprived of the power to protect themselves from the
wasting scourge of intemperance. The sale of spirits,
even in larger quantities than those prohibited by the
present law, has always, in this Commonwealth, been
subjected to tiie restraint of a licensed monopoly, one
avowed object of which has been to diminish their sale,
and restrain their consumption. It is not denied that the
Legislature may regulate the sale of spiritous liquors,
but it is contended that it has no right to prohibit such
sale. The term regulation implies prohibition, to a greater
or less extent, and has always been so used and under-
stood. Ever since the law of 1646 forbade the sale of
wines, in less quantity than a quarter cask, by any except
licensed taverners, and such persons as the court might
authorize “to sell per the gallon,” all but a very few
favored citizens, selected from no partiality for them but
for the suppression of intemperance, have been absolutely
prohibited from selling in less quantities than twenty-
eight gallons. Prohibition, therefore, has always been a
large ingredient in our regulation of the sale of spiritous
liquors. From the very nature of the case the regulating
party must have a right to prohibit, more or less, accord-
ing to its own views of expediency, or its power of regu-
lation is annihilated.

In the often quoted case of Brown against Maryland, 12
Wheat. Rep. 439, C. J. Marshall says, “ It is obvious that
the same power which imposes a light duty, can impose
a heavy one, one which amounts to a prohibition. Ques-
tions of power do not depend on the degree to which it
may be exercised. If it may be exercised at all, it must

be exercised at the will of those in whose hands it is
placed.” it is only necessary to look at the highly penal

2
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and prohibitory character of the provincial acts passed in
1698 and 1712, for the avowed purpose of preventing
licensed houses from becoming nurseries of “vice and
debauchery,” “to the hurt of many persons,” and “ the
ruin of families,” which were adopted by the 6th art. of
the 6th ch. of the Constitution of Massachusetts, to be
satisfied, that, so far from prohibition being unconstitu-
tional, it was, to a great extent, the very object of the
laws which were adopted by the Constitution itself. So
that this principle, alleged to be “new and dangerous,”
appears to the Committee to be as old as the first colony
law upon this subject, and the whole question to resolve
itself into one of the mere expediency of a greater or less
degree of regulation. And to this question a great por-
tion of the testimony and arguments of the memorialists
was directed, they contending that the license law of the
last session, and the prohibition of the retail trade under
the previous laws in several of the counties of the Com-
monwealth, had tended directly to increase the consump-
tion of ardent spirits, and thereby intemperance and its
concomitant evils, pauperism and crime. And they of-
fered to prove these statements by the testimony of deal-
ers, who had sold spirits to be carried into the counties of
Norfolk, Bristol, Plymouth and Nantucket. These wit-
nesses refused to take the oath, unless the Committee
would previously engage not to require them to disclose
the names of the purchasers, alleging as a reason their
unwillingness to expose their friends and customers to the
danger of a prosecution. The Committee refused to en-
ter into the stipulation, because it would deprive those,
who were particularly interested in ascertaining the truth
of the statement, of the means of disproving it, by calling
the persons, to whom the sales were said to have been
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made ; or, if the sales were actually made, of showing
that the whole quantity sold had not been consumed in
those counties. Moreover, the Committee did not per-
ceive how these persons, by purchasing liquors in Boston,
could be exposed to prosecution, since the law provides a
penalty for the seller only, and not for the buyer.

The witnesses were withdrawn, and the memorialists
introduced statements of the imports and exports of for-
eign spirits for the last ten years, certified by the collector
of the district of Boston, tending to show an average
annual increase of consumption in the country, during the
latter half of that period over the former, of about 35,000
gallons. These returns being from a single district only,
it is for the Legislature to decide whether they prove
any thing more than an increase in the business of that
particular district.

They also introduced very extended statements, drawn
from the official returns of the overseers of the poor, for
the years 1835, 1836, 1837 and 1838, to show, that the
number of the poor, and especially of the intemperate
poor, had very rapidly and disproportionately increased
during the last two years. And also entered into elabo-
rate comparisons between the returns from the counties
in which the sale of ardent spirits had been prohibited,
and those from the counties in which it had not been pro-
hibited to show, that the increase of the number of the
poor, and especially of tiie intemperate poor, had been
much greater in the counties which had prohibited the
sale, than in those which had not, and this increase was
attributed to the ineffectual attempts which had been made
in those counties to prohibit the sale of these liquors. A
great portion of the cross-examination of the witnesses
throughout the whole investigation, was directed to this
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point, which was sustained by long and able arguments.
A result so unexpected, and which was declared by the
counsel for the memorialists, to be “ perfectly astound-
ing,” and which contradicts the whole current of testi-
mony on the other side, as well as the general belief of
the community, deserves to be carefully considered. In the
first place, it is to be observed, that there are no complete
returns from the overseers of the poor previous to those
made for the year 1837. All the preceding returns were
made in compliance with an order of the House of Rep-
resentatives, passed March 25th 1833, without the con-
currence of the other branches of the government, which
order directed the Secretary of the Commonwealth, to
transmit copies of a “ tabular form of return to the over-
seers of the poor of each town or city of the Common-
wealth,” and also, to the sheriffs of the several counties,
for each keeper of a jail and house of correction, “which
tabular form of return shall be by the said officers respec-
tively filled up according to the truth of existing circum-
stances within their several precincts, on the last Monday
of December, in each year.” The question in the said
tabular form relating to the temperance of the poor, is in
the following words “ temperate or intemperate,” having
exclusive reference to the habits of the individual. This
form remained unchanged from 1833, till the statute 1837,
ch. 194, took effect, which requires the overseers of the
poor in the several towns, under a penalty of one hun-
dred dollars, to make returns to the Secretary of the
Commonwealth, on or before the second Wednesday of
January in each year, of the paupers in their respective
towns as they were on the last Monday of December pre-
ceding ; and to make true and correct answers to the fol-
lowing, among other inquiries, viz ; “what proportion of
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jour paupers, in jour opinion, have been made dependent
hj intemperance in themselves or those who ought to
have been their supporters?” Which, it will be perceiv-
ed, embraces all the wives and children, however temper-
ate individualij, who have been thrown upon public
charitj bj the intemperance of their husbands and fathers.
This would verj much increase the number returned un-
der this head, although the actuallj intemperate poor
should remain stationary 7 or even decrease in number.
This change in the form of the question will satisfactori-
Ij account for the increased number returned under this
head throughout the Commonwealth ; but it must be con-
fessed, that it does not for the comparative increase in
the temperance counties. On this latter subject it should
be remembered, that men ardently engaged in the tem-
perance reform, as most of the overseers of the poor in
those counties probablj would be, maj verj naturallj at-
tribute the povertj of an individual to his intemperance,
whilst overseers of different views might as naturallj
and as honesllj attribute his povertj to some other cause,
or even his intemperance to his povertj. This single
circumstance maj go far to account for the whole differ-
ence, especiallj when gentlemen having the best means
ot information upon the subject, swear positivelj, that in-
temperance and its consequent evils have greatlj dimin-
ished in those counties since the refusal of licenses. The
increase in the number of the poor in these counties,
which are Essex, Norfolk, Bristol, Pljmouth, Barnstable,
Nantucket, Dukes Countj, and Hampshire, is to be re-
ferred to a different cause. All these counties with the
exception of Hampshire, in which there is a verj slight
increase, are intimately connected with, and dependent
on commerce and manufactures, and suffered much more
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severely from the paralyzing influence of the pecuniary
crisis of 1837, than the agricultural counties. When the
severity of that crisis and the greatly enhanced price of
all the necessaries of life at the same time are considered,
it is not surprising, that in an aggregate population of
more than three hundred thousand, the number of paupers
should have increased between four and five hundred, or
about one to every six hundred and fifty inhabitants. It
was also contended, that the county balances, which have
increased so rapidly within the few last years, owed their
augmentation in a great degree to the prosecutions under
the license laws. The returns from the clerks of the
several courts which have been referred to the Commit-
tee, do not afford the means of ascertaining with accura-
cy how much has been drawn from the treasury of the
Commonwealth to pay the costs of this class of prosecu-
tions. But so far as these returns do show the amount,
which has been paid by the Commonwealth, they indi-
cate a small sum compared with the whole amount of
those balances, and even this sum results in a considera-
ble degree from the practice, which seems to have been
in some counties not unfrequent, of discharging the de-
fendants on the payment of a fine without costs. The
fines go into the treasury of the county, but the costs are
paid by the Commonwealth, so that the same prosecution
is at once a source of revenue to the county, and of ex-
penditure to the Commonwealth. The following ab-
stract of these returns made by the clerk of the Senate,
will show, that if all the fines imposed for these offences
during the two last years, had been paid into the treasury
of the Commonwealth, and the costs of the same prose-
cutions paid out of it, a small balance from this source
would have been left in the treasury.
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Abstract of tlue Returns of the Clerks of the Judicial
Courts, of prosecutions under the License Laws, since
Jan. 1, 1837—the judgments rendered—the amount of
fines and costs, and the cases pending.

Ju

COUNTIES. a . 1 £ S. Fines. Costs.

55 (5

Suffolk. S. J. and C. C. P. Cts. none

Municipal Court, - 13 II 2 $l6O |6O 48

IG7 108 18 21 20 1823 516 3/Police Court,

Essex, - 51 19 19 13 375 1251 96

Salem Police Court, - 6 6 120 43 33

Newburyport do. - 3 2 1 40 13 90

Middlesex, - - - - 79 44 1 26 8 1600 1562 14

Worcester, - - -
- 27 22 1 4 350 269 19

Hampshire, - - - - 19 19 73 128 17

Hampden, 13 9| 2 2 165 169 19

Franklin, ----31 2; 20 15 41

Berkshire, 10 2 8! 96 77
Norfolk, 98 47 38 1 11 1515 1328 05

Bristol, 107 81 13 13 1492 1650 99

N. Bedford Police Ct. 108 64 17 26 1 366 860 53

Plymouth, - - - - 34 22 1 11 400 347 25

Barnstable, - - -
- 15 13 1 1 260 217 42

Dukes, (no return.)

Nantucket, - none

753 465 78 116 90 $8759 $8531 14

Lowell Police Court, no return.—Taunton Police Court, no return.
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A petition, purporting to be signed by Leonard Mon-

tagu and four hundred and twenty-seven others, inhabi-
tants of Dracut, in favor of sustaining the license law,
was referred to the Committee on the 15th of February.
This was so evidently fictitious, that it has not been
counted in the preceding enumeration, and the Commit-
tee recommend, that the member, by whom it was pre-
sented, have leave to withdraw it. The attempt to palm
upon the Legislature, as true, a false petition, may per-
haps be distinguished from other kinds of forgery by its
thoughtlessness; but, so far as it tends to bring into dis-
regard and contempt the important right of petition, it
does an injury to society, which even those, who fool-
ishly indulge in such an amusement, would, on a moment’s
reflection, shrink from inflicting.

There is, undoubtedly, much dissatisfaction with the
present license law. And the Committee are deeply
impressed with the impolicy of retaining on the statute
book, laws, which are in opposition to the views and
wishes of large numbers of respectable citizens ; but the
testimony at the hearing, and the great disparity in the
number of the petitioners, who are in favor of sustaining
the principle of the present law, and of those who ask for
its repeal, satisfy the Committee, that an immense ma-
jority of the inhabitants of the Commonwealth are
resolved to suppress dram-shops and tippling-houses. —

Influenced by these views, a majority of the Committee
have, after much consideration, and as a compromise of
great diversities of opinion, concluded to recommend the
passage of the accompanying bill, as containing modifica-
tions of the present law, which will, it is believed, render
it more acceptable, without an abandonment of its essen-
tial principles. By order of the Committee,

SAMUEL B. WALCOTT, Chairman.
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AN ACT

To regulate the Sale of Spiritous Liquors.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows :

1 Sec. 1. No person, except as hereinafter provided,
2 shall sell any brandy, rum, or other spiritous liquors,
3 or any liquor, part of which is spiritous, or any wine,
4 in a less quantity than five gallons delivered and car-
-5 ried away all at one time, on pain of forfeiting not
6 more than twenty dollars nor less than ten dollars for
7 each offence.
1 Sec. 2. The inhabitants of any town or city, at
2 their annual meeting for the choice of municipal
3 officers, or at any meeting duly warned for the pur-

<£mnmonU)taUlj of

In the Year One Thousand Eight Hundred and Thirty-
Nine.

3
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4 pose, and held in either of the months of February,
5 March, or April, may, by their vote, prescribe the
6 quantity in which the sales of the articles mentioned
7 in the preceding section, may be made in such city
8 or town : provided, the quantity prescribed by such
9 vote, shall not be less than five gallons, nor shall such

10 vote be in force longer than one year from the first
11 day of April of the year in which the same shall be
12 passed.

1 Sec. 3. In case such vote as is mentioned in the
2 second section of this act, shall be adopted by any
3 city or town, any person who shall, within such town
4 or city sell any rum, brandy, or other spiritous liquor,
5 or any mixed liquor, part of which is spiritous, or any
6 wine, in a less quantity than shall be directed in such
7 vote, and that delivered and carried away all at one
8 time, shall be subject to the same penalties as are
9 provided in the first section of this act.
1 Sec. 4. The provisions of the preceding sections
2 shall not apply to sales of spiritous liquors or wines
3 by any practising physician or under his direction for
4 medicinal purposes, nor to any sales of the articles
5 mentioned in the first and seventh sections of this act
6 by any person authorized by law to be an innholder in
7 any town or city in the house occupied by him as
8 such during the time for which he may be so author-
-9 ized, if made to a traveller to be used about the prem-

10 ises and not carried away; provided, the inhabitants
11 of such town or city at any meeting held previous to
12 such sale, shall have voted to permit such sales by
13 innholders within such town or city : and, provided,
14 that the person making such sale shall have given a

13 bond with sureties, to the selectmen of the town or
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16 the mayor and aldermen of the city, in such form as
17 they shall prescribe, faithfully to comply with the
18 provisions of this act and of the other laws of the
19 Commonwealth, regulating the sale of spiritous liquors,
20 and relating to innholders, which shall be in force.
21 And no person shall be considered a traveller within
22 the meaning of this section who resides within the
23 town in which such sale is made.

1 Sec. 5. If any person, with design to avoid any
2 penalty in this act provided, shall sell or give away
3 any brandy, rum, or other spiritous liquor, or any mixed
4 liquor part of which is spiritous, or any wine, upon
5 pretence of admission to any room, show, or exhibition,
6 taking pay for such admission, or shall furnish any
7 person, with such brandy, rum, spiritous liquors,
8 mixed liquor, or wine taking pay for some other arti-
-9 cle or merchandise, sold to such or any other person :

10 or taking pay of such or any other person on any other
11 account or pretence, he shall, notwithstanding such
12 pretence, be deemed guilty of the offence set forth in
13 the first section of this act, and be subject to the
14 penalties therein provided.

1 Sec. 6. If any person shall sell any brandy, rum,
2 or other spiritous liquor or any mixed liquor part of
3 which is spiritous, or any wine, in a secret or clan-
-4 destine manner, either by a dumb waiter, revolving
5 stand, slide, or drawer, or any other secret way, he
6 shall be deemed guilty of the offence set forth in the
7 first section of this act, and be subject to the penal-
-8 ties therein provided.
1 Sec. 7. The selectmen of any town, and the
2 mayor and aldermen of any city, may license such
3 persons as they deem suitable to be common victual-
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4 lers or common sellers of beer, ale, or cider, in such
5 town or city. The licenses of such persons shall
6 contain such conditions as shall be imposed by the
7 ordinances of the city, and the by-laws of the town
8 in which the same shall be established, and may be
9 revoked by the mayor and aldermen, or by the select-

10 men of the town by whom the same were granted.
11 And no person unless licensed as aforesaid shall carry
12 on the business of a common victualler or common
13 seller of beer, ale, or cider in any other manner than
14 as designated in his license, nor after notice to him of
15 the revocation thereof, under the penalty of forfeiting
16 a sum not more than twenty dollars, nor less than
17 ten dollars for each offence.

1 Sec. 8. The penalties prescribed by this act may
2 be recovered in the manner and for the use provided
3 in the twenty-sixth section of the forty-seventh chap-
-4 ter of the Revised Statutes.
1 Sec. 9. The statute of one thousand eight hun-
2 dred and thirty-eight, chapter one hundred and fifty-
-3 seven, and such parts of all former acts and statutes
4 as are inconsistent with any of the provisions of this
5 act, shall be and they are hereby repealed, from and
6 after the time when this act shall take effect, but no
7 offence committed and no penalty or forfeiture in-
-8 curred and no prosecution commenced, under any act
9 hereby repealed, shall be affected by such repeal.
1 Sec. 10. The meetings of the inhabitants men-

-2 tioned in the second section of this act may be held
3 for the year one thousand eight hundred and thirty-
-4 nine, after the last day of April next.
1 Sec. 11. The county commissioners of any county
2 may revoke any license granted therein before the
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3 expiration thereof, whenever it shall have been made
4 to appear to them that the person to whom the same
6 was granted, has violated the conditions thereof or any
6 law’ of this Commonw’ealth regulating licensed houses
7 or the sale of spiritous liquors or wines, and any per-
-8 son who shall continue to exercise any of the privi-
-9 leges granted by such license, or to sell any of the

10 articles mentioned in any of the preceding sections
11 after notice of the revocation of said license shall be
12 subject for each offence to the same penalties as are
13 provided for exercising the said privileges or making
14 the said sales without a license.
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House of Representatives, March 6, 1839.

The undersigned, members of the Committee to whom
were referred the memorial of H. G. Otis and others,
and sundry other memorials, petitions, remonstrances and
orders, all concerning the law passed April 19, 1838, en-
titled an act regulating the sale of spiritous liquors, re-
spectfully ask leave to express their dissent from the re-
port adopted by a majority of the Committee, and signed
by the Chairman,—and also their disapprobation of the
bill which accompanies said report,—for the following
reasons :

1. The report purports to express the views of a ma-
jority of the people of the Commonwealth—an assump-
tion which is altogether gratuitous, inasmuch as the signa-
tures of the memorialists and remonstrants, on either side of
the question, (from a comparison of which the inference is
drawn,) are known to have been obtained by persuasion,
under mistaken notions of the professed object, from per-
sons who are not always of competent capacity to judge

MINORITY REPORT.

©ommontoealtlj of
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of the expediency or inexpediency of the proposed mea-
sure, many of whom have not the constitutional preroga-
tive of voting, and none of whom are committed, in con-
sequence of having signed such memorials, to act in con-
formity with the tenor thereof when called upon to per-
form a responsible legal act.

2. The report assumes, as facts, certain statements,
which are only matters of belief; few, if any, of which
can be verified by the oath of the witnesses from whom
they were obtained.

3. The argument embraced in the report sustains the
principle involved in the first section of the act of 1838,
entitled an act regulating the sale of spiritous liquors—a
principle, which the undersigned believe to be contrary
to the spirit of the Constitution—inasmuch as it secures
to the man of wealth and competence the use of an arti-
cle, which the man of more restricted circumstances can-
not use, because the law prohibits the sale of it in quan-
tities proportioned to his means.

4. The argument of the report, if it prove any thing,
proves that the law abovementioned ought to be sustain-
ed, and that no further legislation in the premises is ne-
cessary ; and yet the report concludes with the recom-
mendation of a new bill; the same in principle, it is true,
but different in its details, and, as the undersigned believe,
not so well adapted to promote the cause of temperance;
and they therefore think, that the legitimate conclusion
from the argument in the report, is—lt is inexpedient to
legislate on the subject.

5. The undersigned differ from their colleagues, and
from many other of the true and ardent friends of the
temperance reform, in regard to the safest and surest
method of suppressing dram-shops and tippling, those



251839.] HOUSE—No. 37.

acknowledged sources of drunkenness, pauperism and
crime; but while they honestly and conscientiously differ
from others in this respect, they will cheerfully unite with
them in the adoption of any law, which, consistently with
their responsibility to the Bill of Rights, and the Constitu-
tion they have sworn to support, they believe to be war-
ranted by the spirit of that instrument, and the princi-
ples of justice and equality, which ought to pervade all
our laws, and which alone give permanence, strength and
utility to our institutions.

In correspondence with these views, a bill is herewith
presented, which the undersigned believe is better adapt-
ed to effect the desired object, than either the law of
1838, or that now reported by the Committee. They
respectfully ask the Legislature to give it candid consid-
eration, and to permit it to be offered as a substitute for
the bill reported by the Committee, when that bill shall
have arrived at the point in its progress, where amend-
ments can be proposed without infringing upon the rules
and orders of the House.

Respectfully submitted.
JOS. T. BUCKINGHAM,
CHARLES LEIGHTON,
M. H. CLAPP.

4
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Strike out all after the enacting clause, and insert the
following :

1 Sec. 1. No person shall hereafter sell, directly or
2 indirectly, any wine or spiritous liquor, or mixed
3 liquor, part of which is wine or spirit, in any quanti-
-4 ty less than fifteen gallons, and that to he taken and
5 carried away at one and the same time, unless he
6 shall have previously lodged with the clerk of the
7 town or city in which such sale may he made, a bond,
8 with sufficient surety to the satisfaction of the select-
-9 men of such town, or the aldermen of such city, in

10 the penal sum of five hundred dollars, payable to the
11 said town or city, for the due observance of this and
12 all other acts relating to the sale of wine and spirit-
-13 ous liquors.

1 Sec. 2. No person shall sell, directly or indirect-
-2 ly, by an agent or otherwise, to any person or per-
-3 sons, nor authorize or permit to be sold any wine or

4 spiritous liquors, mixed or unmixed, to be drunk in

5 his house, store, shop, or distillery, or any other place
6 or dependency, owned, occupied, leased or hired by
7 him, nor suffer or permit any wine or spiritous liquor
8 when so sold to be drunk in the premises aforesaid,
9 nor keep any wine or spiritous liquor for sale to be

PROPOSED AMENDMENT TO THE BILL.
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10 drunk in or upon such premises. And any violation
11 of this act by any tenant of any leasehold estate, shall
12 be a forfeiture of such lease. Provided, however,
13 that no landlord shall be answerable lor any such act
14 of his tenant, if upon notice from the selectmen of
15 the town, or mayor and aldermen of the city, he shall
16 immediately enter upon the premises to determine
17 the lease, and shall thereupon proceed to eject the
18 tenant by legal process.

1 Sec. 3. If any person shall violate any of the
2 provisions of this act, he shall forfeit and pay the sum
3 of one hundred dollars, to the use of the town or city
4 in which the offence may have been committed ; and
5 when a bond shall have been given, as provided in
6 the first section of this act, the penalty shall be en-
-7 forced by an action of debt on said bond, in any court
8 of competent jurisdiction ; and the pendency of one
9 suit on such bond shall not prevent other suits being

10 brought on the same bond for subsequent violations of
11 this act.

1 Sec. 4. All common dram-shops are hereby de-
-2 dared to be public nuisances, and it shall be the duty of
3 the selectmen of any town, and of the mayor and
4 aldermen of any city, to proceed against any common
5 dram-shop within such town or city, and the per-
-6 son or persons keeping the same, in the same manner
7 that a board of health, or health officer, is authorized
8 by the Revised Statutes, chapter 21, sections 9, 10
9 and 1 1, to proceed in the prosecution for, and removal

10 of, nuisances, sources of filth and causes of sickness.
1 Sec. 5. Nothing in this act shall apply to any inn-

-2 holder, duly licensed as such, agreeably to the Re-
-3 vised Statutes, chapter forty-seven, so as to prevent
4 him from selling wine and spiritous liquor, to be
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6 drunk by travellers and inmates of the house within
6 the premises which such innholder may keep as an inn
7 or house of public entertainment. Nor shall any thing
8 herein contained be construed to prevent apothecaries
9 and physicians from vending spiritous liquors when

10 compounded with medicine, or rectified alcohol, for
11 medicinal purposes or the arts ; nor to prevent any
12 person from selling the articles usually denominated
13 essences, perfumery, &,c.
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House of Representatives, March 6, 1839.

A Minority of the Joint Committee of the Legislature,
to whom were referred the numerous Memorials and Re-
monstrances upon the law of April 19, 1838, for prohibit-
ing the retail sale of spiritous liquors, submit a Report for
themselves, because their views are entirely misstated in
the majority report.

The first question before the Committee was, whether
they would report to regulate or prohibit. The evidence
was so overwhelming and conclusive in the public hear-
ing, to establish the position, that wholesome regulation
would promote temperance, while prohibition wmuld pro-
mote intemperance and pauperism, that the Committee
on the question were at first nearly unanimous, that the
law must be framed to regulate and not to prohibit.

This idea W'as intended to be carried out in framing the

MINORITY REPORT-
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Bill which has been reported. Some gentlemen, who ad-
mit the principle in fact, have great objection to the word
license, but the proposed Bill recognised this in the licen-
sing of taverns and in reducing the quantity prohibited it
approaches so much nearer to a law of retail. By coming
back to the old and uniform system of regulation, and
giving up the new legislation which went for prohibition,
the minority considered that one essential and important
change was made, and this induced some of them to agree
to the Bill as, though not the best to place this question
right, yet the best upon which the Committee could
agree where it had consisted from the first of a majority
in favor of the existing law.

The Bill was accordingly agreed to by a majority, and
a report directed to be made by the Chairman. The mi-
nority who had yielded much for the sake of unanimity,
could not doubt that the Report would be in conformity
to the Bill, which goes directly to modify and change the
principle of the present law. But they were surprised by
a report by the Chairman, not in support of the Bill, but
in effect against the Bill and in favor of sustaining the ex-
isting law. Such a course is believed never to have been
adopted, that a committee should report one thing in a
Bill and then agree against it, and in favor of another
thing, in their Report. Such is, however, the fact in this
case, and though the minority protested against the Re-
port as being in fact framed to defeat the Bill the Com-
mittee had agreed upon, yet the report was adopted; and
thus the minority have no means to make known their own
position, but by presenting their view's in opposition to the
Report. This they cannot do so particularly as they wish,
because the report of the majority, though read to them,
has not been put into their hands for inspection. This
obliges them to state their exceptions quite generally.
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The report of the majority, made by the Chairman,
who had voted for the law of’3B, and who has uniformly
been in favor of that law, will be seen to be, chiefly, an
argument in support of that law, and not of the Bill pro-
posed as a compromise. The grounds taken in the Report
as is judged from hearing it read in committee, and having
had no opportunity to examine it, are

1. That the present Law is Constitutional.
2. That the proposed Law, or Bill, is a law of regula-

tion.
3. That this is no change of principle from the existing

law.
4. That the present law is not a new and dangerous

principle in legislation.
5. That the power to regulate implies the power to

prohibit as applied to the laws of a state.
6. An attempt to explain in fact, the evidence before

the Committee, of the comparative increase of intemper-
ate pauperism in the prohibiting counties, avoiding a com-
parison of the increase of the whole number of poor, and
of the expenses in those counties.

7. An admission that the increased importation and
consumption cannot be accounted for, and

8. Reporting the Bill as an act of Compromise.
A great portion of the Report is taken up in answering

the evidence produced by the Memorialists, with little or
no allusion to the evidence on the other side ; which we
cannot agree to be a fair mode of summing up the weight
and bearing of the testimony on both sides.

If the majority are in favor of the Bill as reported, it
seems to us the Report ought to say so, and urge it. But
if they are in favor of the Report, as it now stands, why
not recommend the present law which that Report is in
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favor of. It is impossible to be in favor of both the Bill
and the Report, and be consistent.

The minority are deeply impressed with the threatened
agitation of the public mind upon this new experiment in
prohibitory legislation, and they think frankness and
plainness indispensible to gain the confidence of the people
in any thing the Legislature may do about it. They can-
not find either in the manifest inconsistency between the
Report and the Bill of the majority.

The great and agitating question with the people is,
whether the law concerning this article shall regulate or
shall prohibit its sale by retail. It will not satisfy them
on either side to make a law of prohibition, and call it a
law to regulate. It will not satisfy them, or produce any
compromise, to recommend a bill of regulation, and bring
in a Report for prohibition ! The two sides of the ques-
tion are too plain to be misunderstood by any one as to all
common sense purposes.

We have nothing to do with the dealers in the article.
We want no law for their special benefit. We look at the
question as a question of the promotion of total abstinence
from the use of intoxicating drinks ; and whether this can
be done by legislation so as to remedy or prevent the pau-
perism, crime and other evils to society, of which intem-
perance is such a fruitful and terrible source.

It is vain to say that the law of ’3B does not adopt a
new principle. One of the counsel for the remonstrants
admitted that it did, though the other two on that side did
not so view it. But the test seems to us very plain. By
all former laws, the retail sale for common use was per-
mitted. By the present law it is prohibited and punished.

By the new law, no man can lawfully buy it in less
quantity, at a time, than fifteen gallons ; unless he actually
requires it for medicine or the arts.
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We cannot see how any one can be blind to the fact,
that here is a great change in legislation. It makes what
has been lawful for 200 years, a crime. It is just as
much a new principle, as it would be in Virginia, to make
the sale hv a licensed auctioneer, of less than fifteen slaves
at a time, a crime

The principle may be new and yet he a good one, but
if good, it need not be supported under cover of being, in
fact, no change. We complain of this want of frankness in
the supporters of the present law.

It was asked for and granted as a law of prohibition.
The House Documents for 1838, No. 53, prove this.
The memorial prayed “ that all laws authorizing the sale
of intoxicating liquors may be repealed, and that such
sale may be mad e penal.”

All these laws related to and authorized the retail
trade. There was no law about the wholesale trade, any
more than the sale of necessary articles of life.

The Committee who reported the law of 1838, as any
one will see w’ho reads their Report, meant it for a law of
prohibition. They say that all former laws assumed that
the sale for beverage was necessary, and that “ the ineffi-
ciency of those laws to restrain the improper traffic in spir-
itous liquors has arisen from the fact that they have pro-
fessed to regulate, but not to prohibit the sale.” “The
laws have not limited the quantity to he sold, but only the
persons who should he permitted to sell them. The
Committee of 1838 then go on to say “the modification
which the Committee proposed, is the prohibition of the
sale of spiritous liquors as a beverage,” and thev add
“ the Committee are aware that some persons may enter-
tain doubts whether a statutory prohibition of the sale of
spiritous liquors, will produce the effects which are antici-

o
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pared, but we are unwilling, for a moment, to believe
that the Legislature can reasonably hesitate to pass a
law as important as that which is proposed, from a fear
that its provisions cannot be carried into effect.”

It is impossible, with all the facts before us, to doubt
or deny, that the law of 1838 is strictly a law of prohi-
bition, and nothing else, except as to the licensing of
apothecaries.

Why, then, is the ground changed now, and this law
contended for by its supporters as a law of regulation and
not prohibition ? for the closing counsel for the remon-
strants, (Mr. Sprague,) so argued it, and the report of
the Committee goes to that effect.

We can only account for this from the fact, that the
evidence and arguments before the Committee were con-
clusive against a law of prohibition. W'hy, then, should
we evade meeting this point fully? If a law of prohibi-
tion is proved to be injurious to temperance, and tending
to increase rather than diminish pauperism and crime,
and the evils and costs of intemperance, such a law ought
not to be sustained under color that it is a law of retrula-o
tion. The people must look upon it as an attempt to
mislead them, by not calling things by their right name.

We object to the report of the majority, therefore, be-
cause it argues in favor of the existing law of prohibition,
when, in fact, the Committee have decided in favor of a
law of regulation as the best means to check the evils of
intemperance. From the evidence before them, we see
no way to escape from the conviction, that, so long as
ardent spirits are imported and manufactured in our State,
it must be considered as a settled principle, that regula-
tion has promoted temperance, and attempted prohibition
has increased intemperance.
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The whole question turns upon this. The law of 1838
was passed upon the full belief, that prohibition would
promote temperance. It this turns out not to be true,
then the law ought to he repealed, and the Legislature
enact the most wholesome and judicious regulations that
can be justly and fairly supported by an enlightened
public sentiment.

We can see no force in the argument, that the Legisla-
ture, by licensing the sale, licenses intemperance. ihe
Legislature, by permitting the use of a dangerous weapon
—as fire-arms, for instance—does not permit the use of
them to commit murder. If there were no fire-arms in
the State, nobody would be shot, but the Legislature
would not prohibit the harmless, though unnecessary use
of fire-arms, on the ground that, if they permitted such
use, they sanctioned murder.

There is :m annual and lawful importation into this
State, of, say, 800,000 gallons of ardent spirits and wines,
and a manufacture in the State of over three millions of
gallons of ardent spirits. There is no power in the Le-
gislature to prevent this kind of property from coming
into the State. The appetite to get at it, in those who
have the desire to do so, was testified to, by learned med-
ical gentlemen before the Committee, to be stronger than
hunger. Dr. Walter Channing stated his belief, that a
thirst for ardent spirits would carry a man farther to grat-
ify it, than starvation would. Professor Muzzey, in an
address on temperance, relates the following fact:—

A tippler was put into an almshouse in this State.
He had devised various expedients to procure rum, but
failed. At length he hit upon one which was successful.
He went into the wood-yard, placed one hand on a block,
and, with an axe in the other, struck it off at a blow.
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With the stump raised and streaming, he ran into the
house, and cried, “get some rum, get some rum, my
hand is off.” A bowl of rum was brought, in the con-
fusion, into which he plunged the bleeding member of his
body; then, raising the bowl to his mouth, drank it off,
exclaiming, “ now I am satisfied.”

Dr. Rush states, that a rum-drinker in Philadelphia,
when urged to relinquish his habits, said, “were a keg of
rum in one corner of the room, and a cannon constantly
discharging bails between me and it, I could not refrain
passing before that cannon to get at the rum.”

How, then, can a law of prohibition prevent access to
the millions of gallons of this liquid which are lawfully
brought into, and made in the Commonwealth? The
attempt to prohibit not only leads to a violation of law,
which in all communities, where public opinion is not
sufficient to prohibit without law, will end in universal
license; but it promotes intemperance, by causing more
to be drunk secretly, by those who hanker for it, than
would be done openly.

The evidence before the Committee was clear, that, in
New Bedford, in Newbnryport, in Gloucester, in Milton,
and other places, where licenses have long been withheld,
nothing has been gained for temperance by force of law,
after a trial of prohibition for four or five years Hie
only change is, an increase of places where tippling may
be indulged, and driving the traffic from open and regu-
lated places, into secret corners, and the hands of irre-
sponsible men. On this point, as to secret places of
resort, the testimony of the mayor ot Boston and the city
marshal was direct, that more injury to society, and more

crime and excess grew out ot them, than from regulated
places of sale. In fact, in every town where prohibition,
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by law, had been attempted to be enforced, so far as evi-
dence came before the Committee, it was shown, that
there was secret or open sales still carried on.

In view of the whole evidence, we see no other fair
conclusion than this—that moral influences and whole-
some regulations have done immense good in the cause
of temperance, and a great, a glorious change has been
effected, in habits, by the force of public sentiment; but
that so far as prohibition has been tried, and regulation
laid aside, the effect has been injurious to temperance.
Can we, as legislators, shut our eyes to these facts, how-
ever desirous we may be to promote the noble cause of
temperance ? Is it just to charge upon those, as the ene-
mies of the temperance reform, who, seeing these facts,
cannot consent to go for a law, the tendency of which is
proved to be to increase intemperance, especially in that
class it is wholly designed to reach, who are supposed to
be bevond moral influences? The evidence on one side
has failed to show any positive good from attempted pro-
hibition, that does not fairly belong to moral influences
without it; and, on the other hand, it has positively
shown an alarming increase of intemperance and pauper-
ism, which we can in no way account for but by the re-
iciion of prohibitory laws.

Before this investigation was made, we supposed that
the consumption of ardent spirits was greatly diminishing
in this State ! The facts before tin; Committee, how-
ever, proved an alarming increase within the last year,
and particularly so, on comparing the average of the last
live years, with the five preceding years. The following
are the results, which the Committee were not prepared
to expect, and for which no explanation, consistent with
beneficial results from a law of prohibition has been given.
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The returns of imports and exports, certified by the

collector of Boston, show an increased consumption in
1838, over 1837, of 165,388 gallons. It was also stated
to the Committee, that thirteen distilleries in this State,
which in 1828 turned out 1,972,667 gallons, in 1838
turned out 3,190,681 gallons. It also appears from the
collector’s returns, that the export of domestic spirits from
Boston, has increased the last five years.

Taking an average of two periods, embracing five years
from 1829, when moral temperance first began to be felt,
up to 1834, when the prohibitory laws began to go into
effect in nearly half of the State, and from 1834 down to
1839, the following is shown :

In the first five years, to 1834, with no prohibition,
the amount of foreign ardent spirits, deducting the ex-
ported, left in this State, for consumption, was 1,431,970
gallons. In the five years from 1834, to 1839, it was
1,706,510; showing increased consumption, the last five
years, of 274,540-gallons.

The average consumption of each year, up to 1834,
was 286,394 gallons. The average since 1834, has
got up to 341,302 gallons a year. The average con-
sumption of the last years, is 338,482 gallons of spirits.
For the eight preceding years, it averaged 307,690 gal-
lons. This does not include wine.

The increase of the last five years, cannot be explained
by any operations in trade, and only by an increased de-
mand for use ; and this with a law of prohibition in nearly
half of the State. Can it be explained in any way, but
on the principle that those who hanker for it, will get
more of it when they are restrained by a law7 they think
arbitrary; and will drink more secretly, than they would
openly.
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The undersigned also could not doubt the truth of the
statements, as to the large quantities of spirits, sent by
several distillers and dealers in Boston to the counties of
Bristol, Plymouth, Norfolk, and Nantucket. So far as

Bristol was concerned, a witness, called by the remon-

strants, Capt, 'Baber, agent of the packet lines, testified
to a large amount carried to that county, greater in fact,
than was put down in the statement made out by the
dealers. We consider the fact established, that from
Jan. 1, 1838, to Jan. 26, 1839, ten distillers and five
grocers in Boston, sold and sent to the above counties,
where no licenses were allowed, 167,545 gallons of ar-
dent spirits, equal to 1523 hogsheads of 110 gallons each.

The question is important, where has this increased
consumption gone? We fear the answer can only be
found in the surprising fact, which has been proved to the
satisfaction of the undersigned beyond all question, that
pauperism and the intemperate poor have alarmingly in-
creased in the counties where licenses have been refused,
compared to the counties w'here licenses have been uni-
formly granted. This comparison holds the same against
the prohibiting counties, and in favor of the regulating
counties, when applied to towns, as well as counties ;

and, also, when applied to the number of imprisonments
for debt and crime.

In every particular the comparison between Essex and
Middlesex, for instance, of about equal population, is in
favor of the latter. The chairman, in his report says, we
believe, that the criminal costs have been greater in Mid-
dlesex than Essex. If that be so, it is nevertheless true,
that there has been an increase of crime in Essex, and a
decrease in Middlesex, as the returns of the county jails
and houses of correction will show :
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lii Essex, in 1835, criminals in prison, 352.

in 1837, “ “ 406.
in 1838, “ “ 453.

In Middlesex, in 1835, “ “ 310.
in 1837, “ “ 343.
in 1838, “ “ 301.

The returns of pauperism and intemperance, as pre-
sented to the Committee, by the counsel for the memori-
alists, have been found correct, and if statistics are to be
considered at all, they settle the question against prohibi-
tion, and for regulation, as the only means to check the
increase of intemperate pauperism. Well may the Leg-
islature pause in passing a law of prohibition, if in fact,
they are thereby increasing the number and expense of
pauperism, and the proportion of intemperate paupers.
Such, we are compelled to believe, is the fact.

In the first place, the statistics laid before the Com-
mittee, and proved by official returns in the office of the
secretary of State, show this result, between 1837 and
1838, where returns are complete in both years.

The eight counties in which licenses have been with-
held, (except to taverns in Essex and Hampshire,) are,
Norfolk, Bristol, Plymouth, Barnstable, Nantucket,
Dukes, Hampshire, Essex, with a population, in 1830, of
286,610. In these counties the increase of the poor in
1838, was 461. Increase of intemperate poor 445, with
a decrease of foreigners. Increase of expenses, $11,124.

In Suffolk, Middlesex, Worcester, Hampden, Berk-
shire, and Franklin, where licenses have been granted,
with a larger population, 342,142, the results are :

Increase of poor 508, of which 466 are foreigners.
Decrease of intemperate poor 161, increase of expense
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$8412, making a gain, by comparison, of 606 in intern
perate poor, and of $2712 in favor of the counties where
licenses have been granted.

In these two years, 1837 and ’3B, the same questions
were asked, and the same returns made, so that the re-
sults correspond in every item. Neither can it be ex-
plained by the pecuniary distress of 1837, for that would
have increased the poor in that year, and not in 1838,
when business and demand for labor revived.

The same result is shown in Plymouth, which is fully
returned for three years ; and on a comparison of partial
returns for four years, from a majority of the same towns

in these counties, an alarming increase of paupers and
intemperates is shown.

The report of the majority alludes to a difference in
making the returns up to 1837, but what shows this ex-

planation unfounded is, that if you add to the intempe-
rate poor all those who, before 1837, are put down in a
column “not stated,” whether temperate or not, still they
fall greatly short of the intemperates in 1837 and ’3B,
nor can this, or any counting of children, explain the ac-
tual increase in the now licensing counties, so much
larger than in the other counties, proportionally.

We have not time to go over these statistics in detail,
though they are of so much importance in bearing on this
question, that they ought to be published for the use of
the Legislature.

But they prove so clearly, that it cannot be denied,
that the effect of prohibition in half the State, for four
years, has been to increase pauperism and intemperance,
and from these facts, we see no way to escape the con-
clusion, that what has proved trtue in half the State, will
in the whole, when the law of prohibition is applied to all.

6
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It will be recollected, that the law of 1838 was asked

for, and granted, on the ground, that prohibition in the
counties where it had been tried, had diminished pauper-
ism and intemperance. That ground having entirely
failed, what other is there to rest the law of prohibition on ?

For these reasons, the minority report, that the law
of 1838, ought to be repealed ; because it is directly in-
jurious to the cause of temperance, and tending inevita-
bly to increase the pauperism and crime, which grow out
of intemperance. The free trade given to wine in that
law7 , will inevitably lead to innumerable wine-shops, un-
der color of which ardent spirits will be sold. This was
testified to before the Committee, as an alarming opera-
tion of the new law, enabling tippling-shops to be set up
by every body, where none have heretofore been allowed;
and the question was emphatically asked, where does
wine end, and brandy begin P

In the same way it was shown, that the license to
apothecaries, would tend greatly to increase the sort of
sickness which requires this medicine.

The minority do not believe, that the existing law can
be at all enforced, but by extraordinary means; and they
do believe, that the attempt to enforce it, will not only
involve society in injurious conflicts, but tend to promote
the very evils it is designed to remedy.

They are strongly confirmed in this belief by the de-
liberate and able opinion to that effect, which they find
in a report of the judiciary committee. See document
of the House, April, 1837, No. 62. That committee had
under consideration that very question of prohibiting the
sale for drink, and, upon that point, the chairman of that
committee, who is now the chairman of this committee^
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upon the memorial of Harrison Gray Otis and others,
said, in the report then signed by him for the whole com-
mittee,—

“ Many petitions pray for the total prohibition of the
sale of ardent spirits as a drink ; the committee believe,
that the enactment of such a law would l»e injudicious ,

especially as the present law becomes a total prohibition,
whenever a majority of the people, in any county, are in
favor of its being so, and lias, moreover, the great merit
of adapting itself to the various wants and views of a ma-
jority of the people in the different counties. The cause
of temperance appears to be slowly, though surely, se-
curin';: an ascendency in the different counties of the
Commonwealth, and it seems to the committee that it
would be umvise to put to hazard the progress of a change
so beneficial, by any considerable alterations in tire pres-
ent law.”

These conclusions, formed in 1837, have been greatly
strengthened, as the “ injudicious” effects of a law of
prohibition, from the facts now for the first lime estab-
lished, that prohibition, in the counties where it has been
tried, has alarmingly increased pauperism, crime and in-
temperance.

In fine, if the conclusions of the majority report are
correct, it appears to us, that it ought to recommend that
there should be no change in the law of prohibition.

On the other hand, if the conclusions of the minority
are correct, then the Legislature should go farther than
the bill, as reported. We believe, in view of the whole
matter, that the true mode of legislating on this subject,
would be to break up tippling by declaring every place
where the article is sold to be drunk, except taverns, a
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disorderly house, and thus leave the property, as all other
is left, to general laws, but
where it shall be sold.

apply the remedy to places

Assenting to the conclusion, and to
most of the positions herein, and es-
teeming the statistical information of
immense value, 1 affix my name,

NATH. HINCKLEY

WM. C. CHURCHILL,
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An Act to regulate the sale of Spiritous Liquors.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
ofthe same, as follows:

Sec. 1. No licensed innholder, retailer, common
victualler, or other person, except as herein after pro-
vided, shall sell any brandy, rum, or other spiritous
liquors, or any mixed liquor, part of which is spiritous,
in a less quantity than fifteen gallons, and that delivered
and carried away all at one time, on pain of forfeiting
not more than twenty dollars, nor less than ten dollars,
for each offence, to be recovered in the manner and for
the use provided in the twenty-sixth section of the forty-
seventh chapter of the Revised Statutes.

Sec. 2. The county commissioners in the several
counties, may license for their respective towns, as many
apothecaries or practising physicians as they deem ne-
cessary, to be retailers of spiritous liquors, to be used
in the arts, or for medicinal purposes only ; and the
mayor and aldermen of the several cities may, in like
manner, and for like purpose, license apothecaries, as
retailers for their respective cities ; and the court of
common pleas in the county of Suffolk, in like manner,
and for like purposes, may license apothecaries or prac-
tising physicians, as retailers in the town of Chelsea ;

which licenses shall be granted in the same manner, and
under the same restrictions now provided by law for li-

CHAP. CIVIL
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censing retailers ; provided, that the number of persons
so licensed shall not exceed one for every two thousand
inhabitants, and in towns containing less than two thou-
sand inhabitants, one person may be licensed : and pro-
vided, further, that in such cities and towns where there is
no apothecary or practising physician, such other person
or persons may be appointed as aforesaid, as may be
deemed proper by said county commissioners ; and no
person, so licensed, shall sell any spiritous liquor to be
drunk in or about his premises, on pain of the forfeiture
provided in the first section of this act.

Sec. 3. All licenses hereafter granted to innholders,
retailers and common victuallers, shall be so framed as
not to authorize the licensed persons to sell brandy, rum,
or any other spiritous liquors ; and no excise or fee
shall be required for such a license.

Sec. 4. The provisions of all laws now in force, in-
consistent with this act, are hereby repealed.

Sec. 5. This act shall take effect on the first day of
July next, but shall have no operation upon any licenses
granted previous to that time.

[Approved by the Governor, April 19, IB3fe.j


