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House of Representatives, March, 1839.

The Joint Special Committee to whom was referred so
much of the Governor’s Address as relates to County
Balances, and to whom was also referred the Report
and Opinion of the Attorney General upon the expen-
ses of Criminal Justice, having devoted to the subjects
committed to them, that attention which their impor-
tance justly merits, ask leave to

R E P O R T.

By the official statement of the Treasurer of the Com-
monwealth, it appears that the sum of $68,680 was paid
by the State into the treasuries of the several counties, in
liquidation of the balances due to them, for the year 1838.
This sum is greater, by more than $51,000, than the
amount of the balances due to the several counties in
1825. This enormous increase has, very properly, at-
tracted the attention of the Legislature, and it will prob-
ably be conceded by all persons, that it is at the present
time highly desirable, to remove this growing burden
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from the Commonwealth, if any measures for that pur
pose may be safely and justly adopted.

By an examination of the history of our legislation up-
on this subject, and of the laws by the operation of which
these balances, which were at first, comparatively, unim-
portant in amount, have thus increased, your Committee
are led to the belief that such measures may be adopted.

They have presumed that it would not be expected of
them to state at length the reasons which have broughto ~

them to this conclusion, inasmuch as in the Report re-
cently made to the Senate, by the Attorney General of
the Commonwealth, and referred to your Committee, this
whole subject has been elaborately and well discussed.

From that Report your Committee have made such ex-
tracts as will present the subject intelligibly to the Legis-
lature.

“ To have a correct idea of what is meant by these
balances paid the county treasurers,’ it is necessary

to understand that certain charges, accruing in the admin-
istration of criminal justice, are paid by the treasurers
of the respective counties in which they occur, and are
then stated by them in accounts presented to the Com-
monwealth for payment, and that the county treasurers
also receive certain sums for which they are required to

give credit to the Commonwealth, which are also stated
in their accounts, and that the difference between those
two sums constitutes the “ Balances which added to-
gether form the aggregate of the large amount which is
annually paid by the State.

“ The accounts consist of various distinct heads of
charges and credits, and it is obvious, therefore, that
whatever increases the former or diminishes the latter
equally tends to increase the balance to be paid.”
******
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“ The expenses of criminal justice have in the first in-
stance always been and yet are paid, by the counties in
which they occur. By the Act of 1791, Ch. 63, no part
was chargeable to, or refunded by the Commonwealth,
excepting only costs taxed by the Supreme Judicial
Court. The residue was considered an appropriate coun-
ty charge to be borne by the counties in their corporate
capacity.

“But while the Commonwealth assumed the eventual
payment of a definite part of these expenses, it secured
to itself certain funds for an indemnity, and it seems to
have been its design that crime, or the cause of crime,
should, as far as practicable, defray the expenses which
it levied on the public.”

* **

“ Since the Statutes of 1817, Ch. 63,—1825, Ch. 117,
and 1826, Ch. 73, which successively extended the lia-
bility of the Commonwealth, all the costs of criminal pro-
ceedings have been eventually payable by the Common-
wealth, but some of the sources of revenue for their dis-
bursement have been dried up.”

Among these sources of revenue w’ere the excise for-
merly paid by taverners and retailers, which has ceased,
and the fees of the Court of Common Pleas, which w'ere
abolished by the Revised Statutes.

“ In further examining the county treasurers’ accounts,
it will be found that the Legislature has, by positive laws, in
some instances, increased the amount of these balances—

“ Ist. By transferring the fines which were formerly
carried to the credit of the Commonwealth, to the credit
of the county, and yet leaving the Commonwealth
chargeable with the costs of prosecuting for such fines,
when from any cause the costs are not paid by the accus-
ed party.
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“This is the case by the 47th chapter of the Revised
Statutes concerning the regulation of licensed houses.
By the 26th section, all fines imposed are appropriated to

the county, whether the case be prosecuted before a jus-
tice of the peace or in a court of record. The act to

regulate the sale of spiritous liquors, passed in April,
1838, adopts the same provisions. Where the prosecu-
tion fails from any cause, or when the defendant is sub-
jected to a fine without costs, —as he may be in the dis-
cretion of the tribunal before which he is tried and con-

victed —or where, being sentenced to pay fine and costs,
he is liberated in due course of law without such pay-
ment, the w’hole costs of the prosecution are charged to
and most be paid by the State under the general provi-
sions of law. By the returns made by order of the Sen-
ate, from the several clerks of the judicial courts, of the
prosecutions commenced since the first day of January,
1837, for the recovery of penalties accruing under the li-
cense laws, so far as said returns have yet been made, it
appears, that in all the courts of record in the Common-
wealth except Dukes county, and in the police courts of
the cities of Boston, Salem and town of Newburyport, all
the fines imposed amounted to $8,393, and the costs to

$7,670 61.
“By the operation of law, all that part of the first sum

which was paid by defendants, went to the use of the
county, and all that part of the latter sum not paid by the
defendants is charged to the Commonwealth, and makes
part of the county treasurers’ balances.”

Another and a very important branch of this general
subject to which your Committee have given their atten-

tion, is that relating to the maintenance and support of
prisoners by the Commonwealth in the several houses of
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correction in the State, and this, also, has been examined
with much care by the Attorney General.

Upon this subject the Report states, as follows :

“ The directors of the state prison report to the Legis-
lature that it has cost the State nothing for the keeping
of prisoners within that institution, since the year 1832.
For a few years past every convict within a house of cor-
rection, not having a legal settlement within the Com-
monwealth, has cost the Commonwealth one dollar per
week, for the whole time of his detention, excepting only
in the county of Worcester and the county of Franklin,
where, during the year 1838, nothing under this head
has been charged to or been paid by the Commonwealth.
Where such convict has a legal settlement, the cost is
shifted from the Commonwealth, only to fall on some
town.

“Whether a proper construction is put upon the laws
under which this charge is made and allowed, may be a
subject of further discussion.

“Under the order of the honorable Senate, I deal at
present only with facts ; and it certainly is a very singu-
lar fact, that a prisoner under sentence, should in one
place cost nothing for his maintenance, food, clothing,
discipline, and all the expenses of the officers and guards
by which he and others of his description are restrained,
and that in another he should burthen the public with the
charge of fifty-two dollars a year ; especially as in many
of these houses of correction the same kind of labor is
performed by the prisoners as is performed in the state
prison, and by the like, and often by the same inmates,
and w'hen also it is found that the amount of manual
labor is, proportionally to the number of convicts, quite as
great, and the discipline by w7 hich it is produced quite as
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severe in the one institution as the other. If there is a
difference in the relative capacity of the two classes of
convicts, as probably is the fact, it is not large enough to
account for all the difference of expense.

“ It is also singular that the location of punishment, so
different in expense to the public, is not found in fact, to
have, in all cases, any very perceptible relation to the
crime or character of the offender. Convicts are some-
times sent to the house of correction for three years, and
to the state prison for one, and are often found to be the
same persons alternating from one place to the other, and
spending a great part of their lives in each establishment,
by turns. When it is understood that there are other
places in which persons may be confined, ‘ whose health
is feeble, and who lack the capacity to labor,’ and that
the house of correction ‘is designed for active disci-
pline,’ it cannot but increase the wonder that these in-
stitutions should be so severely chargeable to the Com-
monwealth.”

Your Committee are aware of the difficulties of apply-
ing such legislative remedy as will remove the evils of
the present system, and yet retain the main features of
the system itself. Nor do they intend to decide that the
construction, which the laws upon this subject have re-
ceived in practice, is correct. But as they cannot per-
ceive any sufficient reasons why the Commonwealth
should bear the expense to which it is now in reality sub-
jected, they have deemed it the wisest course to report a
bill for the consideration of the Legislature, which will,
in effect, exonerate the State altogether, and impose
upon the several counties the duty of supporting such
convicts in the different jails and houses of correction, as
have no settlement within the Commonwealth.
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In considering the general expenses of criminal justice,
one other subject has been examined by your Committee,
to which they would now advert.

It is the great expense to which the Commonwealth is
liable from the fact that two jury-trials are allowed to

defendants in certain specified cases under the provisions
of the Revised Statutes.

A party indicted for murder, has ordinarily one trial;
and upon verdict of “guilty,” rendered by twelve men,
he may be sentenced and executed.

But as the law now stands, any person who is convict-
ed upon indictment for a libel, or for a nuisance or a
conspiracy, or who shall be convicted of any crime, the
punishment for which, may be imprisonment for a term
exceeding five years, has secured to him the right of ap-
peal from the court before which the conviction is had,
that another jury and a higher court may pass upon his
offence. Upon this subject the Attorney General thus
remarks :

“ Another cause of great expense incident to the sys-
tem at present in operation, is the double trial given to
the prisoner as a matter of right, by allowing to him, in
certain cases, an appeal from the common pleas or muni-
cipal court to the supremo court.

“Until the statute of 1832, parties convicted in the
lower courts were in all cases entitled to an appeal, if
they conformed to the terms upon which it was granted,
and by force of such appeal, to have their case tried over
again in the supreme court, often after the lapse of a
year, when the original witnesses for the prosecution
could not be found, and when with a full knowledge
of the slate of the evidence against them, any prepara-
tion could be made to meet it, which their ability or in-

2
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genuity could command. But the statute granted this
right only on a condition, which could rarely be complied
with, namely, on bonds with sureties being given for the
personal appearance of the party, in such sum as the
court should consider to be reasonable bail. Of course

appeals were few. When, by the statute of 1832, origi-
nal jurisdiction was given to the court of common pleas,
over all crimes not capital, it was a question whether any
appeal should be allowed, and if any, on what terms. A
provision was then made, and by the Revised Statutes
extended to the municipal court, by which the judgment
of the lowr er court was final in all cases, except on con-
viction for a libel, nuisance, or conspiracy, or for any
offence which is or may be punishable by confinement to

hard labor for a term exceeding five years, and in these
cases the appeal is granted without condition on the de-
mand of the defendant, who is to be bailed if he can find
surety, and if not, is to be kept in jail at the public ex-
pense, until his appeal is decided.

“ It is obvious, that in all these cases of appeal, the pro-
ceedings in the lower court are a nullity for every pur-
pose except the expense of the trial, and that no man,
who is properly advised of his rights, would forego the
right of another trial, when by the ordinary accidents in
human life, there are so many chances in his favor.

“ This provision for a second trial is a part of the sys-
tem of 1832, extended by the Revised Statutes since 1836.
It will be found more and more onerous to the public,
not only in the direct effect it has on the expenses of jus-
tice by the costs of a second trial, and the longer con-
finement of the prisoner in jail, at the charge of the
State, but by the inducement for the commission of high
crimes which is held out by the prospect of eventual im-
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, even after arrest and detection, through the delays
of the law.

“ A second trial of the facts by a jury is wholly inconsis-
tent with the principles of the common law, recognised
by the Constitutions of the State and the Nation, as the
foundation of all proceedings in our courts of justice. It
could not by the common law be claimed as a right of the
prisoner, nor imposed as the prerogative of government.
If, in a first trial, an obvious error has occurred, another
trial may be granted, on the presumption that the first is
void, but the right of trial by jury implies that the ver-
dict is to be conclusive unless error is proved to have oc-
curred. The provision in our statutes is wholly inconsis-
tent with any correct theory of the law.

“If the supreme court ought, for the personal security
of the citizen, in all cases to have jurisdiction over criminal
trials, it seems useless in any case, to confer it on the
common pleas. If the common pleas can in any case be
entrusted with this responsible duty, it might be fairly in-
ferred that in such matter their jurisdiction should be con-
clusive.

“It is required by the Bill of Rights, that the Common-
wealth should provide for the trial of persons accused
with crime, 4 judges as free, impartial and independent,
as the lot of humanity will admit.’ If the subordinate
court for the purpose of trying issues of fact by a jury,
is not such a tribunal as the Constitution contemplates,
the whole provision is founded in mistake ; if it be, all
claim of absolute right for any further trial ceases. An
appeal may be granted as an indulgence, in favor of pos-
sible or presumed innocence, or as a high security against
accident, error or mistake, hut then it may surely be
guarded by provisions to prevent any flagrant abuse.
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The right of revision by the supreme court over all ques-
tions of law arising at the trial, may safely be permitted
to remain, and should be secured to the prisoner on the
most liberal terms ; but the right of a second trial by jury,
if much longer allowed, will make the proceedings of
the lower courts an absolute mockery, and greatly swell
those expenses which already, and before the right has
become generally known, it has very much increased.

“ As the right of appeal does not, and cannot extend to

the government, the public prosecutor must, by the produc-
tion of his whole evidence, secure a conviction in the
court below, and put the witnesses under recognisance,
after the appeal, for their attendance at the next term of
the supreme court. The next term may be a law term,
in which no jury-trials can be heard. They must be
again recognised for their appearance at the term then
next following. The costs of travel and attendance are
thus accumulated. Opportunities for tampering with
witnesses are multiplied, and when, after a year’s time
from the former trial, they are wanted, they are often not

to be found, or have forgotten the minuter facts of the
case, or vary in some particulars from their testimony on
the former trial, which is eagerly seized upon as a fatal
discrepancy by the sharp-sighted counsel for the prisoner;
or, being wearied with the trouble and waste of time
which have been uselessly thrown away in the case, they
adandon it in disgust. The elaborate mode of trying
causes which has gradually increased for the last five or
six years, adds very much to the expenses of criminal
justice. For this lam not aware of any remedy by law.
It can be controlled only by public sentiment, by which
at present it seems to be rather sustained. But it dimin-
ishes the reason for a second trial as a matter of right, al-
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though after a hard contest, the feelings of the advocate
are generally so much interested that he sees certain suc-
cess in the prospect of another effort more energetic than
the first. No cases are ordinarily tried at more expense
of time than appeals, when they are again brought to a
jury. But for the causes already assigned, the reversal
of the first verdict is less proof, than it would otherwise
be, that the first was wrong.”

A majority of the Committee have therefore concluded
to recommend the passage of the accompanying bills.

THOMAS D. ELIOT.

order of the Committee,
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AN ACT

Concerning the Payment of Costs in Criminal Prosecu-
tions.

Be it enacted by the Senate and House of Represen-
tatives, i?i General Court assembled, and by the authority
of the same, as folloics :

1 Sec. 1. All costs arising in criminal prosecutions,
2 excepting only such costs as are taxed by the Supreme
S Judicial Court, shall be borne bj, and paid in the
4 several counties in which they occur, out of the treas-
6 ury of said county, and all provisions of law now ex-
-6 istiug for the reimbursement of said costs, by the
7 Commonwealth, shall be and the same are hereby
8 repealed.

CEcmnumtoeaUt) of iHassatijusftts.

In the Year One Thousand Eight Hundred and Thirty-
Nine.
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1 Sec. 2. All fines imposed by any justice oi the
2 peace, or police court, or by the municipal court of
3 the city of Boston, or court of common pleas, and
4 all monies recovered on any recognizance forfeited to
5 the Commonwealth, and paid into the treasury of the
6 county in which the same are imposed or recovered,
7 shall be holden for the use of such county, toward
8 the payment of the costs aforesaid.



16 [March,COUNTY BALANCES, &c.

AN ACT

Concerning Appeals in Criminal Cases.

t>E it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as folloivs :

1 No appeal shall hereafter be allowed to the su-
-2 preme judicial court from any conviction or judgment
3 upon any indictment or information in the court of
4 common pleas, or municipal court : provided, that
5 nothing herein contained shall affect the power in
6 said courts of granting new trials, or shall restrain
7 the right of any defendant to allege exceptions to
8 any opinion, direction, or judgment of the court, in
9 any matter of law, as now provided by the Revised

10 Statutes,

ConunontoralHj of

In the year One Thousand Eight Hundred and Thirty-
Nine.
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AN ACT

Concerning the Maintaining of Prisoners in Jails and
Houses of Correction.

1 No allowance shall he made by the Commonwealth
2 for the maintenance and support of any prisoner in
3 any jail or house of correction, after the first day of
4 July next: but the expense of maintaining and sup-
-5 porting all such prisoners as have no legal settlement
6 in this Commonwealth, shall be borne by the county
7 in which such jail or house of correction is estab-
-8 lished.

€ommontoraltij of J&assartjttfiirtts*

In the Year One Thousand Eight Hundred and Thirty-
Nine.

Be it enacted by the Senate and House of Represen-
tatives, in General Court assembled, and by the authority
of the same, as follows:

3




