
HOUSE No. 8.

House of Representatives

The Committee on Elections, to whom was referred the Remon-
strance of B. H. Smith and others, of Rowley, against the
right of Luther Moody to hold a seat in this House, having
heard the parties, and considered the evidence, ask leave to
offer the following

The remonstrance was as follows :—■
“To the House of Representatives and the members elect:
The undersigned, voters of Rowley, remonstrate against Lu-

ther Moody,—that he should take or hold a seat in the House as
a member from the town of Rowley. The facts are these : No
choice of representative was made in said Rowley until the
fourth Monday of November, and then in this wise : The
meeting was opened at 9A. M. One balloting was had before
dinner, which resulted in no choice—the highest candidates
having as many votes as the said Moody had when he was
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elected, and still wanting many votes of an election. The
meeting was adjourned to the afternoon; and on the first bal-
loting after dinner, when the votes were nearly or quite all in,
and the polls had been opened from one to two hours, it was
said by the selectmen that one man had put in two votes;
whereupon, without closing the polls or counting the votes, the
selectmen emptied the ballot-box upon the floor of the house,
and proceeded to ballot again. If any choice had been effect-
ed at that ballot, Moody was not elected, as he was not a can-
didate at that time. Many of the voters had left the house,
and did not cast their votes on the last ballot. And further-
more, the polls, on the last balloting, were kept open only fif-
teen or twenty minutes to the extent, being closed by the chair-
man of the selectmen before sunset, and in the face of numer-
ous objectors and voters, who were within the house, and hur-
rying to the box, and who would have turned the scale if they
had been allowed to vote. In addition to this, it is believed
that many names were not checked before the votes were de-
posited. Benjamin H. Smith, and sixty others.”

STATEMENT OF EVIDENCE.

John Purley was called on the part of the remonstrants, and
testified, that the meeting of the twenty-eighth for choice of
representative, was called at nine o’clock, A. M., and the polls
were kept open on the first ballot two hours. It was then de-
clared no choice, and upon motion it was voted to adjourn
until half-past one. Messrs. Payson and Prime were the prin-
cipal candidates. Mr. Prime was chairman of the selectmen.
In the afternoon, there was a ballot, and the result declared to
be no choice. The votes were again called for, and the biggest
part of the votes having been thrown, the chairman said, “ they
say that Mr. Kimball has voted twice,” and turned the votes

ROWLEY



31843.] HOUSE—No. 8.

all out. This was done very soon, say after an interval of
from two or three to five minutes. Mr. Kimball denied he had
voted twice. Somebody said he did. A gentleman who went
with Mr. Kimball, said he had been with him all the time, and
that he had voted but once. I noticed no consultation among
the selectmen. No vote was taken on turning the box. I
heard no such motion.

There was another balloting, resulting in no choice. I then
moved that the meeting be dissolved; it was seconded, but I
think not put. Matters proceeded on. The chairman then
said, that “ he was a candidate, and should like to be sent once,
but seeing they wouldn’t send him, he declined :

” a number
said there was not time enough to ballot again. The chairman
thought there was, and hoped they could yet choose a good
whig.

The voters then took up Mr. Moody as a candidate. They
were on the last ballot from ten to twelve minutes. Something
was said about closing the polls, —there were a dozen at the
door coming in to vote. I requested the chairman to keep the
polls open for them. He said to me, “ You take your course
and we’ll take ours.” He then took the box out of Mr. Hale’s
hands, and after he turned it over, said, “the polls is closed.”
There was no motion or vote for closing the polls. Some voters
were within ten or fifteen feet of the ballot-box when the polls
were closed. I should say from eight to twelve. I heard no
one say to selectmen, “ I want to vote.” I heard one (Mr.
Pierce) say, “ the polls are closed and I can’t vote.” It was
said by him, on my telling him he was too late and could not
vote. I don’t know that any of them said any thing to any of
the selectmen. It was almost night. The sun was up and
shining on the wall. This last poll was not open over fifteen
minutes. I have nothing to fix this in my mind, except that a
wagon was sent to go about half a mile to get some voters, and
did not get back in time. I think it brought two voters.

The check list was not properly used. It was partly used,
and partly not. Mr. Mighill used the list, and Mr. Hale the
box. When any one put a vote in, he would say “ such a man
has voted,” but did not look at the list to see if the others had
checked him.
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Capt. Prime said something about polls being closed. He
wished to prevent any other person from voting at the time he
overturned the ballot box when Mr. Kimball was said to have
voted twice. I think we balloted three or four times in the
afternoon. I should think the check list was used ; I cannot
say that a single man voted without his name being checked.

My only reason for thinking Mr. Prime turned the box fraud-
ulently was, that he was going to fail as a candidate. There
were a few scattering votes on the first ballotings. A motion
was made to dissolve, at the close of each balloting, and once
the house was divided on that motion. There was no vote
taken and no division on the last motion to dissolve. I can’t
tell on which of the afternoon motions to dissolve the house
was divided. The selectman, who held the ballot box called
each man’s name, saying “ such a one has voted.” I think on
the last balloting, the name could not have been found and
checked ; lam positive of it. I think it was the first afternoon
balloting that was upset. lam not positive. I think Moody
once had twenty-six votes.

Oliver Blackington was called by the remonstrants and
sworn : testified that at the afternoon’s ballot, the selectmen
said that some one had said to them, that Mr. Kimball had
put in two votes. They did not say that they knew it them-
selves. The ballot box was then upset. No very particular
inquiry was made to see if the statement was true. Mr. Kim-
ball denied it in toto. No evidence was brought to satisfy me
that it was true. There was no vote on turning the box, and
I should think no motion. Something was said by one of them
about taking the vote of the town. I said they were the best
judges, and I would abide by their decision. Capt. Prime and
Mr. Payson, were both candidates. I think the selectmen
meant to do the thing that was right.

There was no choice the next time. Before the last ballot-
ing, there was a motion made, seconded and tried, to dissolve.
I think the house divided ; I think this motion was tried, after
every balloting. At the last balloting, the polls were kept open
not over twenty minute0 , and I should think not over fifteen.
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I went out after voting, and took a horse and wagon, with a

smart horse, and drove fast—went half a mile, and returned as
soon as I could. I made two stops, not exceeding from three
to five minutes each. I was in a hurry.

Many objected to the lateness of the time when we com-
menced the last ballot; not time, they said. There are about
two hundred voters in the town. I brought two men to vote.
The polls were closed. While we were getting in, the news
reached me that the polls were closed, and we were too late.
The sun was fifteen to twenty minutes high. There were four
besides myself came up together, some running.

After the adjournment at noon, I had the check list to see
who had not voted. 1 observed one man (Smith) who was
not checked, and went for him. I have been town clerk. I
know nothing about Kimball’s name being checked.

David Saunders was called by remonstrants : testified that
he was present in the afternoon, and sat near Capt. Prime, the
chairman. In a very short time he said something about clos-
ing the polls. A number were then in the entry taking their
votes, one had stepped forward into the aisle. I called his at-
tention to this, and told him so. He replied, “I am not agoing
to stop and take the votes of those that are brought here.” It
was a late hour, but the sun was not set. It did not set until
several minutes after. I saw the box turned and the polls
closed. I don’t know that any one voted after these words, and
before the box was turned. I did not see any one vote in that
interval. None of those in the entry voted ; they went back.

The selectmen said, there was now an opportunity to vote,
and they should close the polls in a short time. This was a
little before sunset, and before I saw the persons coming in
the entry. I can’t tell the minds of those in the entry, whether
they meant to vote or not. I saw my son, Amos N. Saunders,
coming forward.

Walter Pierce was called on the part of the remonstrants,
and testified that he was going up to vote, and had got within
twelve or fifteen feet of the box, when the polls were closed.
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I had a vote in ray hand. I had voted on the previous hallot-
ings. Several persons told me the polls were closed. I saw
the box turned. I met Mr. Purley; he stood in one of the
pews. I should have voted against the sitting member. This
was before sunset. I had gone a few steps off to a neighbor’s.
I had voted on the last ballot, and was not in the hall when it
was declared no choice I can’t recollect whether I was in the
broad or side aisle. I was on one side of the elder’s pew. I
had not been out more than ten to fifteen minutes. I was not
in the house when the last balloting began.

B. H. Smith was called on the part of the remonstrants,
and testified that at the first ballot of the afternoon, the chair-
man had I think called for any man to come forward and vote.
Mr. Hale had the ballot-box. A ballot was deposited and Mr.
Hale says, “ William Kimball.” The name was already
checked. I saw it. Mr. Hale then said, a man said he had
seen Kimball vote before. Capt. Prime then said, “ what shall
he done in this case V’ He did not say so to the meeting gener-
ally ;he looked at me as he spoke. He had some little talk
with others. Mr. Blackington, who stood right in front of
them said, “it ought to be left to them.” In a minute or two
Capt. Prime stepped forward and said, “ we have concluded to
turn the box, and ballot again.” He turned it on the table, in
front of the elder’s pew. On the next result there was no
choice. There were twenty-eight votes for Moody. We bal-
loted again and there was no choice, but there was an increased
vote for Moody. There were two motions to dissolve, made
during the afternoon, and on the division and count upon one
of them, there was but four difference.

I said at one time, the last, that we might as well dissolve,
as there was no time to receive all the ballots again before sun-
set. Mr. Prime said there might be time. He withdrew him-
self as a candidate after the first balloting of the afternoon,
saying he should like to have come as a representative once,
but hoped we would choose some one, and a good whig.

On this last balloting, I stood near the polls for some minutes.
I heard an intimation that the polls were going to be closed, —

it was something like this: “If any more wish to vote, let
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them come forward.” I then started and went out of the side
door into the porch. The side door was shut, but the porch
outer door was open. I looked out and saw VValter Pierce in
the middle of the street. I spoke to him, and told him to
make haste, and then passed in again, and asked the se-
lectmen to “ hold on, as there were several close to the door
who wished to vote.” They could have heard me, I should
think ; I spoke loud, for them to hear. Several were within a
few rods of the house, who had not voted.

Mr. Blackington drove up while I was there. I can’t say
the selectmen did hear me. They made no response., I spoke
in a distinct voice. The sun went into a cloud fifteen minutes
before sunset. I saw the two Jewetts near the house, and thought
they had not voted. Before Jewetts got to the door, Pierce
came back and said he had not got his vote in. The votes
were counted, and Mr. Moody’s majority was two. I after-
wards walked a third of a mile, and saw the sun set. I don’t
mean I saw the sun, for it had gone into a cloud, but I saw the
hazy appearance denoting a setting sun.

At noon the selectmen loaned me the check list, and I ob-
served a man’s name (Smith) not checked. I saw Moses
Smith vote in the morning. I saw nothing like dishonesty in
the conduct of the selectmen. I thought them over-zealous,
but I saw nothing like fraud. I was absent when the ballot-box
on the last ballot, was closed.

I saw no intentional unfairness on the part of the selectmen.
I don’t think they intended to carry the election for one candi-
date more than another, but I think they were too hasty. I
think if the polls had been kept open a little longer, Mr. Moody
would not have been elected.

There was rather a cessation of votes at the time of the inti-
mation of a closing the polls, which induced me to go into the
porch. I only saw what happened at one door. There may
have been voters for Moody coming in at the other door, but I
saw none. I think the selectmen were ignorant of the law;
and I considered the sun still high up. I think the result of
the selectmen’s conduct was an unfairness when you look at the
thing in the right light. Ido not mean that there was intended
unfairness, or a desire to exclude a vote.
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Samuel Jewett was called by the remonstrants, and testified
that he was present and voted, when they refused to dissolve
after the box was overturned by the selectmen. I then went
home, and was gone about an hour. I started back again on
foot. I did not get into the meeting-house before the polls were
closed on the last ballot. The sun was then pretty low, but I
could see it. I went away about a quarter of a mile. I had
no vote in my hand, but should have voted for Mr. Payson. I
made no claim to vote at the last ballot. I was told outside the
meeting-house that the poles were closed. I don’t know that
they have been closed to this day of my own knowledge.

Jacob Jewett called by the remonstrants : testified that he was
present at all but the last balloting. I left as soon as I had
put in my last ballot, and went home. I thought there was
time to go home and get back again to ballot. I had got to the
door of the meeting-house when 1 was told that the polls were
closed. Mr. Blackington told me that they were voting. I
ran some of the way. I went at a smart pace after Blacking-
ton told me. I had half a mile to go after Blackington told me
so. A Mr. Dale told me the polls were closed. I went into
the meeting-house while they were counting the votes. I
should have voted for Mr. Payson.

Edward Todd was called by the remonstrants, and testified
that he was at the meeting when they commenced the last bal-
lot. 1 hat he observed “the sun is but a half-hour up, and
there is not time enough, (as I looked at my watch,) to go round
again and vote.” But they did carry in the votes. I stood on
a seat part way down the aisle. I saw Pierce in the side aisle
and Saunders in the bioad aisle, and one or two persons out of
doors running towards the house. Capt. Prime was talking to
some one at this time. 1 heard him say, “If there are°no
more votes, the polls will be closed,” or, “ if none want to
vote.” In the same minute he took the box from Hale and
turned it over. When this was said I saw Saunders in the
front aisle, and Prime in the side aisle;—the sun was ten min-
utes high. The votes were counted, and I got out of the meet-
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ing-house before the sun was down. In going up to the polls
there was such crowding as to almost take a man off of his
feet. The vote thrown at this last vote was a small one, con-
sidering the whole town. The matter was the most hurried
thing I had seen in the town.

Daniel M. Prime was now called by the sitting member and
testified that he was chairman of the selectmen. I heard Hale
call Kimball’s name. His name was checked already on the
list of voters, but he had got his vote already into the box. A.
young man stepped up and said he had voted twice. Another
said he felt sure he had voted twice, but would not swear to it.
We consulted to know what was best to be done. We were
all of one mind—Dr. Jewett, one of the oldest citizens in the
town, agreed with us. I spoke to Deacon Mighill, who is our
town clerk, and said “ what shall we do V’ After voting not to
dissolve, we voted again. The time was short, and we went
on the. same as before. I was not aware of any unusual press
of voters. There was a considerable space of time, during
which, no one appeared and wished to vote. We made several
calls upon the meeting, and remarked that the polls must be
closed by sunset. One or two reminded me that the sun was
near setting. One person, Mr. Thomas Howe, cautioned me
to be careful, or the sun would set. I told him to look out. We
made the usual call for voters five or ten minutes before the
polls were closed, and scarcely a voter appeared. One or two
came forward at that time. I said to the meeting I could not
wait for them to go off after voters; but if there were any in the
house they could now vote. In the place where we stood we
could not see the sun. We saw it shine high up on the wall,
and it appeared fading. Mr. Howe spoke to me and said, “ the
sun is about setting.” I thought so too. I thought the light
seemed fading as though it was going down. We then closed
the polls. I said, “ the polls is closed,” as I turned the box. I
had once set the time by announcing that the polls would be
closed in one minute, but kept them open two or three minutes
longer. I saw no person entering, and had no idea any person
in the house wanted to vote, and did not hear that there was
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any person within a mile who wanted to vote—though I think
so now. Did not hear Mr. Saunders speak to me, nor Mr.
Smith. I don’t recollect of any objections being made. I
recollect hearing something said which implied that people
from abroad might come if we waited; but I have no recollec-
tion of saying 1 would not wait for those who were fetched. I
neither recollect Mr. Saunders’ question or answer. I had some
conversation with him which I do not now recollect —but not
of the nature he has said. On that point I testify positive-
ly against him. I have not stated to Mr. Caleb Jones, or
any person, that the whole proceedings were illegal. I did
state I wouldn’t do so again. I declined to be a candidate
after the first afternoon ballot. At the last ballot, we had the
same means of knowing what people voted as usual —we
checked them. We might have voted a little quicker; hut I
do not think so, the people had got used to it—we checked as
usual.

I do not recollect that a man asked if he had voted, and that
I took his word for it. Ido now recollect that something hap-
pened like it with John Harris. There was an appearance of
a mark against his name which embarrassed me.

I told Jones I thought it legal. I can’t tell how long the polls
were kept open the last time; it appeared to me half an hour.

The remonstrants here called two additional witnesses, to
wit:

Amos M. Saunders, who testified that he was at the town
meeting, and voted twice before the last ballot.

I voted about three o clock, and then went away and return-
ed again, when the sun was from fifteen to twenty minutes
high. I then had a ticket to carry in; got into entry way,
and into the broad aisle when the polls were closed. I was
twenty feet from the selectmen’s desk; heard the selectman
say “ the polls are closed,” as I was going up. The aisle was
full. I was making my way as fast as I could through the
crowd. As I put my foot on the door-side of the outer door I
heard a voice from the south porch door say, “ hold on a min-
ute, there’s more voters coming.” I passed in. I don’t know
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who said the polls are closed. I had a vote for Mr. Payson in
my hand ; I was informed that the polls were closed after 1 had
got inside of the house.

John Harris, called also by remonstrants, testified that he
voted four times that day. On the last ballot, just before the
polls were closed, he went to the door and saw Pierce coming
and others. 1 said, “hold on a few minutes, some are just a
coming, they are close to.” The chairman leaned forward
a little and appeared to hear me. Immediately after Pierce
came in, and I stepped into a pew. He was six rods from the
door at the time I requested the chairman to hold on a few
moments. He followed me up the aisle, in a minute, and when
half way up, some one said, “you have lost your vote, the
polls are closed.” I had voted. The people voted pretty
quick; they had but a short time to vote—say about fifteen
minutes. At first they crowded up as they always do, as is
natural to do.

I asked the chairman on one of the ballotings if I had voted.
He looked at the list and said, “I should think you had, I am
uncertain—did you vote? I’ll leave it to you.”

The sun was ten minutes high when the chairman said the
polls were closed. The sun went into a cloud. There was
fifteen or twenty minutes occupied in receiving ballots.

I spoke loud when I asked the chairman to wait; I wanted
these men to vote. I thought the chairman was afraid it would
be sunset, and that the ballot would then be illegal. I thought
they were in too much of a hurry to close the polls. I told the
chairman so on the next day, and he said he did not mean to
wait till sunset and have it an illegal meeting. I saw nothing
like dishonesty. There was time for these persons to vote be-
fore sunset.

Mr B. H. Smith being recalled by the remonstrants, testified
that it was the south side door that he went to. He saw Saun-
ders and Pierce.

Mr. David Saunders being also recalled by theremonstrants,
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reiterated the statement that the chairman’s language was
“ that he was not going to wait to take the votes of those that
were brought there.”

Amos M. Dodge was called by the sitting member, and testi-
fied that the polls on the last ballot were closed a few minutes
before sunset. The citizens were called on twice to vote, and
that the polls would be closed directly. The chairman said he
would close the polls in one minute, if there was no objection.
He waited a spell, and no objection being made, he closed the
polls. The sun was from three to five minutes. I stood near
the broad aisle, where I could see out of the windows, and
within twelve or fifteen feet of the selectmen. I heard no one
call on the selectmen and say they wished to vote. I stood
where I think I could hear. I stood between the desk and the
south side door. I was wrong in saying I was near the broad
aisle. 1 was in the south cross aisle. There are three cross
aisles. I was in the south cross aisle nearest the desk. I did
not see Pierce come in, at all, or Smith go out. I did not see
Mr. Saunders, junior, or Mr. Harris. I saw old Mr. Saunders.
I did not hear Harris make any objections. Some objections
were made to closing the polls twice. I don’t know who made
them. Presently after these, he said, I shall close the polls in
a minute. I think that he waited a few minutes, from three to
five minutes. I heard no objections then. I don’t know if he
turned the box in a minute. 1 did not see him take the box
from Hale s hand, or turn it. I only judge of the interval by
healing him say, “ the polls are closed.'’ I do not recollect
who voted last. J think two voted after the last call. I don’t
recollect that any voted after the second call. 1 know Mr.
Smith, and have heard him speak, but do not recollect his
voice. I don’t recollect seeing Mr. Purley, or telling him “ that
Mr. Moody will be chosen. There was an objection stated to
closing the polls at the second call, but I don’t know what it
was. I can't say that there was more than a minute between
the second call and the chairman’s saying the polls are closed.At the second call no objection made.
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Nathaniel Mighill was called by the sitting member, and
testified that on the last ballot matters proceeded as before.
Votes were received and checked in the same way as usual.
Nothing particular or unusual transpired. 1 did not have the
time with me. There was an appearance of sunshine in the
house, on the walls high up, and it appeared fading, as if set-
ting. I could not tell but that it might be going into a cloud.
I should think there was time for any man in the house to vote.
I did not know that any one who wanted to vote did not. Ido
not recollect any call from any quarter wishing the selectmen
to stop, that others might vote. The chairman called upon
voters to bring in votes ; he stated that the time was short, and
he wished them brought in as fast as they conveniently could
be. This call was made twice. At the last call, he said “we
must close the polls in about one minute.” He waited several
minutes, and from three to five minutes between the calls. We
endeavored to check all the names. I cannot swear that we
checked them all, but I know of no one whom we did not
check. I think there was not much over a minute between the
last invitation and the time of closing. Hale held the box, and
I the list and a pencil. When a voter put a vote in the box,
Mr. Hale called his name. I can’t say if he called before they
put in the vote. I checked from the call of the name. Capt.
Prime checked with me on the same list. It was a large sheet
of paper, with five or six rows of names. Capt. Prime was
on my left, and he took charge of the first part of the alphabet,
and lof the last. I think they might all be checked in the
time. I should have said the time was from twenty-five to
thirty minutes. I should think from fifteen to twenty minutes
were occupied in balloting. There might have been some come
in after the first call I speak of. There were scarcely any came
for several minutes before polls closed. lam town-clerk. The
whole number of votes thrown on this ballot was 132. We
had no particular difficulty in checking the list. I think it
could all be done in twenty-five minutes. I did not see Mr.
Harris there, and heard no call from him. I heard objections
made to closing the polls the first time. I was not told that
day that we had prevented people from voting by closing the



[Jan.14 TOWN OP ROWLEY.

polls so soon. I have been told so since. When we could not
readily find a voter’s name, we would tell him to stop. W e
would say “Hold!” We said nothing when we found the
name. Ido not remember saying “ check.” I never have ex-
amined the check-list, to see if its checks corresponded with
the number of votes thrown. We checked not by numbering
the different ballots, but by different kinds of marks. The
warrant did not say when the polls were to be opened. There
was no vote of the town taken at any time to close the polls.
The number of votes were

Ist ballot, forenoon,
Ist ballot, afternoon,
2nd “

156
142
138

3d 132

last for Matthew Poppinjay,
examine a pile of votes from
;t number thrown on the 14th.

There was one ballot on the
which we threw out. I did not
the upset lot. 195 was the large;
151 for representative, 155 for governor. There are about 230
voters in the town.

Francis P. Hale, one of the selectmen, was called by the sit-
ting member, and testified, that the polls were closed for the
last time, a very short time before sundown. Capt. Prime had
repeatedly called upon the people to vote, that the time was
short, and the sun nigh silting. I did not see or hear of any
who wanted to deposit votes, who did not. I heard no one
from any quarter call on selectmen to wait. In course of the
balloting, Mr Purley asked me how long they intended to keep
the polls open, and it was replied, as long as we could with
safety. He said some had not voted. I requested him to get
in voters as quick as he could. A number, one or two, then
came up and voted. After that I heard Purley say something.
I heard the chairman say, “we must take our way, and you take
yours.” He turned and said “ it’s time to close the polls, it is
near sunset.” He put out his hand, and I handed him the
ballot box. He said “is there any in the house who wishes to

vote, if not I’ll close the polls.” There is no reply, and he said
“ we’ll close the polls.”
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I did not see him turn the box. I heard him say “ the polls
is closed,” in one minute after he had the box. I had no know-
ledge who Purlcy voted for or was electioneering for.

I don’t know how long we were on the last ballot. The sun
did not shine in at the lower windows, but did at the second
story. We meant to bo regular, and meant to keep the polls
open as long as we ought to. I said nothing, when I heard the
chairman say “ you take your way and we ours,” and I made
no inquiry what it meant. I did not hear Harris or Smith
address the chair. 1 saw Pierce half way from door to desk.
We sorted and counted the votes, but I don’t remember how
we came to the result. We had no lights, all was done by
daylight. I don’t know if the names were checked which I
called. I don’t think any one put in their votes before they
were called. When they came up in a crowd, I would say to
them not to hurry, so as to have the voters fairly called. I
can’t say that persons did not ballot before their names were
checked; can’t say how long it would take to check 120 per-
sons. I think I check’d the name of every person who voted.

Moses Todd, called by the sitting member, testified, that he
stood during the last ballot in a pew at the side of the broad
aisle, thirty feet from window; there was but a pew and an
aisle between me and the window; I was mistaken; Ido not
think it was more than fifteen feet. The sun went into a cloud
just as we closed the polls. I saw it partly in a cloud. I
voted for Payson. The sun was from three to four minutes
high. I went out when the ballot was declared, and saw no
sun ; it was below the horizon. There is a hill a mile off, not
a large one.

Thomas Howe was called by the sitting member, and testi-
fied that, at the last ballot, the selectmen proceeded to take the
votes in the usual way. One man takes the votes, and repeats
the names, while two checked them. If any voter was before
me at the polls, I would be told to wait until he was checked.
I was told to stop thus several times that day. I stood in a
pew south of the alleys. I heard no voter calling on the select-
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men. and requesting them not to close, at any time within five
minutes of the closing. I had no means of judging by any
time-piece. There was some objection to closing the polls,
when the ballots were most in.

I heard the chairman address the meeting, and I said, the sun
is very low. He said to me, I wish you’ld look at sun. I kept
my eye that way. I named that the sun was most down. The
sun was nearly out of sight; I could just see it above the hor-
izon. The chairman said, “if any man in the house wishes to
vote, now is an opportunity; if not, I shall close the polls.” I
heard no one claim that right, and he immediately closed the
polls. The last balloting took from twenty to thirty minutes.
I voted at the first part of this ballot, but staid till the close.
I did not see Purley address the chairman, or Saunders. I did
not see Harris, or young Saunders, or Pierce. I was paying
attention to the sun. I was on the south side of the elder’s
pew.

Caleb Jones was now called by the remonstrants, who testi-
fied that he talked with Prime about this affair. He called on
me to know if I had the remonstrance. I offered to procure
him a copy. I told him the points;—that some objected to
the upsetting of the ballot-box, and many complained of the
manner of closing the polls on the last ballot. He said that he
did not blame me for objecting, but he did the whigs. He ac-
knowledged the meeting was conducted wrong, and said he
should not do so again.

Mr. Smith being recalled by remonstrants, stated that Prime
told him that, if called to the same circumstances again, he
should not do so ; he should do quite different.

Mr. Prime being recalled by the sitting member, said he be-
lieved Mr. Smith must be mistaken ; he did not refer to the
doings on the last ballot.

The warrant for the meeting contained no notice how long
the polls were to be kept open.
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The record of the meeting shows that on the first ballot, the
whole number of votes was - 156

Thomas E. Payson - -
- - 67

Daniel N. Prime ... - 66
Scattering - - - -

- - 23

On the second ballot, whole number - - - 142
Thomas E. Payson 60
Daniel N. Prime - -

- -
- 41

Luther Moody -----28
And scattering - - -

- - 13

On the third ballot, whole number -
- - 138

Thomas E. Payson 52
Luther Moody •• - - -

- 65
And scattering ----- 13

On the fourth ballot, whole number - - - 132
Luther Moody -----69
Thomas E. Payson - - - - - 42
And scattering -----21

The committee, in view of all the facts of the case, were of
opinion, that the overturning the ballot box by the selectmen,
under an impression and belief that a person had voted twice,
was an irregularity; but that as it was done without fraudu-
lent intent, received the tacit assent of the town present, and
was further acquiesced in by the town’s subsequent vote, re-
fusing to dissolve, and was followed by a ballot but little dimin-
ished in numbers, they did not think it should vitiate the elec-
tion and deprive the town of its representation..

The committee were further of opinion, that the polls might
possibly have been kept open longer, and possibly votes might
have been received, which would have varied the result.
Yet the town at a late hour had by vote refused to dissolve,
showing thereby a strong desire to be represented. It was
the duty of the selectmen, as far as possible, to prevent that
wish from being thwarted by any breach of the (commonly
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called) sunset law. The committee were by no means led to
believe, that there was any intention on the part of the select-
men to prevent citizens from voting; all those who it is repre-
sented were late, and were excluded, had been at the meeting
in the course of the day, and went away, relying upon their
own calculations of a seasonable return, or perhaps with no
intention of returning unless sent for.

In a ballot which had but six less votes than the immediately
preceding trial, the committee think they can see no cause for
a belief that it was an illegal expression of the public voice,
and therefore recommend that the remonstrants have leave to
withdraw.

For the committee,

JOHN C. PARK, Chairman






