
HOUSE No 36.

House of Representatives, Feb. 14, 1843.

The undersigned, a minority of the Committee on Elections,
to whom was referred the Remonstrance of William B. Ma-
son and others, against the right of Thomas K. Wilbur to a
seat in this House, makes the following

The remonstrants allege that the selectmen declared the
whole number of ballots to be . . . . 658
and that Wilbur had a majority of them, viz: . . 330
whereas, in truth, the whole number was . . 661
and that Wilbur’s ballots were less than a majority.

The remonstrants also allege that six of Wilbur’s ballots were
cast by as many different individuals not qualified to vote;
hut, in the opinion of the undersigned, neither of the six votes
is invalidated by the testimony.

The testimony of the selectmen supports the first allegation
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In the opinion of the undersigned, the rejection of the three
votes from the count was wholly unjustifiable. True, the law
makes the selectmen the guardians of the purity of the ballot
box. But it points out the mode in which they may exercise
this guardianship, and, by inference, forbids them from adopt-
ing any other mode. They shall make the voters deposit their
votes “ open and unfolded.” If they enforce this provision, the
presumption is, the purity of the ballot-box is secured. Capt
Wanton Howland, chairman of the selectmen, who held the
box, testifies, that “ he knew what the law required of him
and that it was his purpose to execute [it] in regard to every
voter, and that he called upon them often to bring in their bal-
lots open. That he noticed the votes as they came in, with a
view to see if any were doubled, but that he saw none.”

Henry S. Packard, another selectman, and town-clerk of
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Dartmouth, testifies, that “ he was aware of the law in regard
to bringing the ballots in ‘ open, 1 and, so far as he was concern-
ed, that law was enforced.”

The selectmen having done thus much, the undersigned
thinks all the ballots in the box should be presumed genuine
till proved spurious, “ innocent till proved guilty,” in accord-
ance with a very precious maxim of law.

The undersigned submits to the House that the evidence
scarcely raises a suspicion against two of the rejected votes,
and that, in regard to the other rejected vote, the evidence does
not by any means reach the legal rule of excluding all reason-
able doubt as to its spuriousr

The undersigned thinks that it would be very dangerous for
the House to sanction the rule recommended by the majority of
the committee, that the good intentions of the selectmen should
shield their errors of judgment from correction by the House.
He fears that such a ruling would enable selectmen, with very
bad intentions, to disfranchise half of the citizens of the Com-
monwealth with perfect impunity. The undersigned, there-
fore, recommends that the three rejected votes be. counted, and
the adoption of the following resolution :

Resolved, That the seat of Thomas K. Wilbur be declared
vacated.

ENSIGN H. KELLOGG.




