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P E T I T I O N .

To the honorable House o f Representatives :

The undersigned respectfully represents that, at a meeting 
of the citizens of Whately, in this Commonwealth, held on the 
fourteenth day of November last, he was duly elected a Repre
sentative in the General Court from that town ; that the Select
men of said town refused to furnish him with a certificate of 
his election, for want of which the House of Representatives 
has refused him a seat in the same. The undersigned, there
fore, prays the House of Representatives to inquire into the 
matter, and if the fact of his election shall appear, that he may 
be permitted to take his seat as a member of the House.

THOMAS NASH, Jr.

Boston, January 12th, 1843.



. . . .



ttorntnoutoealtfi of Jtfassadjusctta.

H ouse of R epresentatives, March 1, 1843.

The Committee on Elections, to whom was referred the Peti
tion of Thomas Nash, Jr. claiming a seat in this House from 
the town of Whately, having heard the evidence, and the 
arguments of parties, and considered the matter, ask leave 
respectfully to

R E P O R T :

The Committee commenced their investigation of the testi
mony in this case by observing that there being no certificate 
of election from Whately, in the hands of any person, the 
prima fade  case is that no person has been elected a represen
tative from that town, and the full burden of proof to make out 
a case beyond reasonable doubt is upon any one assuming to 
claim the seat.

The first evidence which the Committee found in the case 
was the record of the town meeting on the fourteenth of No
vember, which goes directly to confirm the truth of the above 
prima fade  case.

The record showed, that
Thomas Nash, Jr. had - - 118 votes.
Justus White - - 117 “
Charles Williams, - - 1 “
Horace W. Taft, _ - 1 »

And that it was declared “ no choice,” and that thereupon it 
was voted not to send.



The Committee have in all their investigations, endeavored 
to uphold the high and responsible office of selectmen as it has 
existed in this Commonwealth, and did exist before the Con
stitution. The duty of a clerk is simply to record the act and 
doings of the town, as declared by the selectmen.

Still the Committee were of opinion that if any fact is re
corded in the town clerk’s record which is declared by any 
claimant to be untrue, it is lawful for that claimant to introduce 
evidence to show that his allegation is true.

In pursuance of this ruling the claimant was permitted to in
troduce testimony to show facts which would contradict the 
record. Testimony was therefore introduced tending to show 
that persons not entitled to vote, voted at that election, and that 
some who were legal voters, were refused a right to vote.

Testimony was further introduced tending to show that the 
two scattering votes were thrown for persons not eligible, and 
that the same ought not to have been counted as ballots.

The committee submit to the House the evidence relative 
to illegal voting, and merely add their own conclusion, that 
they see no reason to reject any of the votes which were 
received. Neither do they find any reason why the rejected 
vote was not properly refused ; and as to all but one of these 
votes, the committee were unanimous. Upon that one, which 
was the vote of Abner Field, to whose own testimony the 
H ouse is respectfully referred.

In reference to the scattering votes, the committee observed 
that if either one of them had been counted, it would have 
produced the same result, viz. no choice. The claimant there
fore assumed the burden of proof, to show that the vote for 
Horace W. Taft, and the vote for Charles Williams, were each 
and both of them for persons not eligible, and therefore ought 
not to have been counted.

There is positive testimony, that the vote for H. W. Taft was 
thrown by a person who intended to vote for Justus White as 
representative, and who afterwards claimed a right to vote for 
White, and was refused. The Committee saw plainly that the 
vote for Taft was a ballot under the statute, so far that it ex
hibits the wish of a voter adverse to the claimant, Mr. Nash.



The committee found contradictory testimony relative to the 
vote for Williams; whether it had or had not on it any writing 
tending to show that it was fora person ineligible,—and as a 
doubt remains in the minds of the committee, they are of 
opinion that the claimant has not made out his case in this 
point, the burden of proof being upon him.

Although the committee reject the vote given for H. W. Taft, 
on the ground that Mr. Wells testifies, that he deposited that 
vote for “ Register of Deeds,” and that he subsequently claim
ed to vote for representative, and was refused, as his name had 
been checked when he deposited the ballot for Taft in the rep
resentative’s box; yet they are of the opinion, that the select
men were bound to count the votes for Taft and Williams in 
ascertaining the whole number of ballots; unless they had 
decided to allow Mr. Wells to rectify his mistake and vote for 
representative, in which case they should have rejected the 
vote cast for Taft.

The statute in relation to this matter, is so clear that it can
not be mistaken—and as the present case is one in which the 
committee are called upon to set aside the record, upon the 
ground that the doings of the selectmen were incorrect—it be
comes the duty of the committee and the House to refer to the 
law, Rev. Stat., chap. 4, sec. 13, which is as follows :

“ In order to determine the result of any election in this Com
monwealth, the whole number of persons, who voted at such 
election, shall first be ascertained, by counting the whole num
ber of separate ballots given in ; and no person shall he deem
ed and declared to be elected, who shall not have received a ma
jority of the whole number of ballots; and in all returns of 
elections, the whole number of ballots given in, shall be dis
tinctly stated; but blank pieces of paper shall not be counted 
as ballots.”

Again—chap. 5, sec. 7, prescribes “ that the election of rep
resentatives shall be recorded in the town records, together 
with the whole number of votes, given in, and the names of 
all the persons, for whom they were given.'’



It will be observed that nothing is said as to ineligible can
didates, but a vote given for any person is to be recorded.

The practice in Congress has been, to count all ballots, and 
even blanks, in determining an election ;—but a practice has 
occasionally obtained in this House, in convention, of treating 
ballots for unconstitutional candidates as blanks. Your com
mittee, however, are not aware, that any member was ever re
turned to this House, or established in his seat here, by the 
rejection of ballots for ineligible candidates, which would, if 
counted, have changed the result.

In anticipation of the possibility of such a result, and in 
consequence of an order having been submitted to the commit
tee on this subject by the House, it becomes important that 
this question should be brought distinctly before the House for 
their judgm ent; inasmuch as although there are difficulties in 
the minds of the committee in this case, in consequence of the 
uncertainty as to the Williams vote, and owing to the vote of 
the town on the 14th, not to send—which vote might have 
been rescinded then or on the 2Sth—yet, after all, another and 
a very grave question is, will the House allow a person to take, 
or hold a seat as a member, who has not a majority of the bal
lots cast by legal voters 1

May not every legal voter, relying on the thirteenth section 
of the fourth chapter, say, that, “ vote for whom I may, if I 
vote for any person, my ballot must be counted, to determine 
the whole number of ballots.” And, again, where there is 
voting going on, at the same time in three different boxes, 
may not a voter, by mistake, deposit the wrong ballot in the 
representative box ? And then,—though he is punished for 
his neglect, by failing to have his vote count affirmatively for 
his favorite candidate, will the house go further, and say that 
his ballot shall not be counted to ascertain the whole number 
of ballots ? We think not.

The committee desire to present another view of this case, 
to which we have already alluded in part, which somewhat 
divests it of any embarrassment upon the subject of this count.



It cannot be doubted that the selectmen are the competent 
authority to act and pass upon the votes during the continuance 
of the town meeting-. The selectmen, exercising their au
thority, declared to the town, that there ivas no choice. No 
objection was made at the time to this declaration, and it is 
not pretended that there was any fraud, connivance or inten
tional misconduct in the selectmen, in this declaration. The 
town, if they had seen proper, might have proceeded to another 
choice, at that time ; but, on the contrary, a motion was imme
diately made, and deliberately carried, not to send a representa
tive.

It will be observed, that all this took place at the meeting of 
the second Monday of November; and, by the statute, the town, 
or any ten voters of the town, might have asked for a meeting 
on the fourth Monday of the month, and it was not done.

The town vote, therefore, “ not to send,” remains,—and that 
deliberate act of the town, being an act within their power, 
and which they might have reversed, if they had chosen, on 
the fourth Monday, ought not to be reversed by the Legisla
ture, without full and conclusive and satisfactory evidence that 
the people had already chosen some one to represent them ; 
and that, that result had been announced in the meeting ; and 
that, therefore, they had no right to vote, not to send. Your 
committee, therefore, recommend the adoption of the following 
order.

Ordered, That Thomas Nash, Jr., the petitioner, has leave 
to withdraw his petition.

For the Committee,
JOHN C. PARK, Chairman.



(Eoimnoutoealtl) of jBassadjttsctts.

C O U N T E R  R E P O R T .

The Committee on Elections have divided on the case of 
Thomas Nash, Jr. of Whately, and it becomes necessary for 
the undersigned to make their

R E P O R T :

They do not present it as the minority report, but as in fact 
the majority report, in so far as the conclusion is concerned, 
viz : that Mr. Nash is entitled to a seat in this House. This 
conclusion, they regard as the legitimate deduction from the 
votes taken in the committee, on the several points raised in 
the inquiry. No other conclusion can be fairly drawn from 
those votes, which are to the following effect, and establishing 
by a majority of the committee, these facts :—

1st. That all the votes given to Thomas Nash, the claiming 
member, viz. 118, are legal votes.

2d. That Noah Dickinson and Asa Belden, would have 
voted for Mr. Nash, if Porter Wells and Calvin Wells, had 
been allowed to vote for Justus White, and that these two on 
both sides, are balanced and not to be counted either way.

3d. That the votes of John Brown and Willard Belden, 
which were duly offered in town meeting for Thomas Nash, 
Jr. and rejected by the selectmen, were unlawfully rejected, 
and ought to have been received and counted for Mr. Nash ; 
the said Brown and Belden being qualified voters, and having 
taken all the preliminary steps to entitle them to vote.



4th. That Justus White, the opposing candidate to Mr. Nash, 
has shown no claim whatever to a seat in this House.

5th. That the vote for Horace W. Taft, of Sunderland, for 
register of deeds, ought not to be counted.

On these points the committee are agreed.

This would make the whole number of votes, - 236
Of which Thomas Nash has, - - - 118
Justus White has - - - - - 117
“ Charles Williams of Deerfield, for register of deeds,” 1

On the exclusion of the vote for Charles Williams of Deer
field, for register of deeds, the vote in the committee was 3 to 
3, the chairman not being present.

If the Charles Williams’ vote is excluded, which it ought to 
be, in the opinion of the undersigned, as well as the vote for 
Horace W. Taft, then Mr. Nash was elected.

But even if that vote is counted against Mr. Nash, still, as 
the undersigned view it, Mr. Nash is elected by excluding the 
vote of Abner Field, who voted against Mr. Nash, and who 
was not a legal voter. It was proved that Field voted for Jus
tus White, and it was contended, on the part of Mr. Nash, that 
Field was not a legal voter. On this question the vote in the 
committee stood 3 to 3, the chairman being absent. But the 
chairman comes to the same conclusion, as we understand it, 
and which is in strict conformity to his own decision in the 
case of Methuen, reported at the last session of the Legisla
ture, that Field was not a legal voter, and hence his vote 
ought to be excluded. This would leave (even counting the 
Williams’ vote for register of deeds,) the following result.

Whole number of votes as counted by the selectmen, 237 
Deduct the Horace W. Taft’s vote, - - 1

11 Abner Field’s illegal vote, - - 1—  2

Would leave 235



Necessary to a choice, - - - - 118
Thomas Nash, Jr. has - - - 118
Justus White 117, less 1 by the illegal vote of Abner

Field, - - - - 116
Charles Williams for register of deeds, - 1

Thus by rejecting the Horace W. Taft vote and the vote of 
Abner Field, in which a majority of the committee agree, it is 
in fact decided that Mr. Nash has a majority of all the legal 
votes given for representative, and such ought to be the con
clusion of the report.

The only ground taken to obviate this conclusion, as we 
understand it, is that after the votes were counted and no 
choice declared by the selectmen, the town voted not to send 
a representative to the General Court the present year.

An answer to this is, that such a vote taken after a ballot 
cannot invalidate a choice, if any person had received, previous 
to such vote, a majority of the legal ballots for representative.

Any other conclusion would put it in the power of a mi
nority, who should happen to remain in town-meeting, after 
the result of a ballot that showed a majority for a candidate, to 
set it aside by declaring no choice, and voting not to send.

An election made after a vote not to send is void, but a vote 
not to send, cannot invalidate an election already made by a 
majority of the legal votes, given for a representative.

This point was settled as early as 1787, in the case of the 
town of Paxton, page 18 of Contested Elections, and has 
never since been questioned in any decision. In that case the 
selectmen refused to give Hezekiah Ward a certificate of elec
tion, alleging that a meeting was held in that town for choice 
of representative, which was very thinly attended, at which it 
was voted to send a representative, and Mr. Ward was elected ; 
that the said meeting was adjourned, and at the adjournment 
thereof, when a much larger number of the inhabitants was 
present, it was voted to re-consider the vote passed at the pre
vious meeting. That Mr. Ward was present at said adjourned



meeting, and was also informed of the re-consideration by one 
of the selectmen, but nevertheless claimed his seat.

Upon this state of facts, the petitioners had leave to with
draw, and Mr. Ward held his seat.

If, therefore, Mr. Nash had a majority of the votes cast for 
representative in the town of Whately, on the first ballot, no 
subsequent act of the town could deprive him of his seat.

The same point is settled in Mr. Fuller’s case in the town of 
Holland, (House No. 14, for 1838). The town voted to send a 
representative, and a ballot was had. The selectmen declared 
no choice. Several other ballots were had without a choice— 
and then the town voted to re-consider the vote to send, and 
the meeting was dissolved. Mr. Fuller claimed his seat on the 
ground that he was chosen on the first ballot. The committee 
on elections were satisfied that he did have such majority, and 
reported accordingly.

The chairman of the present committee on elections, was 
also chairman of the committee in Mr. Fuller’s case, and though 
he dissented from the report in his favor on another ground, 
viz: that Mr. Fuller had obtained votes by the promise of a 
treat given to the voters, in the nature of a bribe—yet he 
“ concurred with the majority in reference to all the facts stated 
in their report,” and did not rely on the votes of re-considera
tion and not to send, as affecting the balloting which had pre
viously been had.

On these grounds the undersigned think they have a right to 
put it to the House, that the only fair deduction, from the votes 
of a majority of the committee on the several points raised in 
the case of Mr. Nash is, that he was duly chosen a member of 
this House and is entitled to his seat.

But the undersigned go further, and maintain that the votes 
for register of deeds should not be counted,—and that upon the 
face of the record, as well as all the facts in the case, Mr. Nash 
was duly chosen a member of this House.

The question as first presented upon the record, was solely 
whether two votes given for ineligible persons should be count



ed. But in the investigation before the committee, the remon
strants alleged that four votes had been illegally received for 
Mr. Nash, and two votes for Mr. White rejected. On the part 
of Mr. Nash, it was contended that four legal votes had been re
jected that were offered for him, and that one illegal vote had 
been received for Mr. White. The proof satisfied the commit
tee, that all the votes for Mr. Nash were legal, and that two 
more votes for Mr. Nash than for Mr. White, were rejected that 
ought to have been received.

The only fact in the case on which the committee differ is, 
whether Abner Field, who voted for White, was a resident in 
Whately.

The following is a copy of the entire record of the meeting 
for choice of representative and for register of deeds, on the 
14th day of November, in the town of Whately. The whole 
record should be taken together, that the intent of the voters 
may be fairly understood.

COPY OF RECORD.
The following is a copy of the votes cast in the town of 

Whately for representative to the General Court, Nov. 14th, 
1842.

For representative to General Court—whole number of votes, 
two hundred and thirty-seven.

For Thomas Nash, Jr., 
“ Justus White, - 
“ Horace W. Taft,
“ Charles Williams,

- one hundred and eighteen.
- one hundred and seventeen.
- one.
- one.—Declared—no choice.

Voted not to send a representative to the General Court the 
present year.

The following is a copy of the warrant and the doings of a 
meeting held in the town of Whately, Nov. 14, 1842, for the 
choice of a register of deeds for the county of Franklin.



F ranklin, ss.

To S amuel B. W h it e , Constable of the town of Whately, 
Greeting:

In the name of the Commonwealth of Massachusetts, you 
are required to notify and warn the inhabitants of the town of 
Whately, qualified to vote in election, to meet at the meeting
house near the centre of said town, on Monday, the fourteenth 
day of November, inst., at one o’clock, P. M., to act on the 
following articles, viz :

Art. 1st. To choose a moderator.
Art. 2nd. To bring in their votes for a register of deeds for 

the county of Franklin.
And you are directed to serve this warrant, by posting up 

attested copies thereof, at each of the public meeting-houses in 
said town, eight days at least before the time of holding said 
meeting.

Hereof, fail not, and make due return of this warrant with 
your doings thereon, to the town clerk, at the time and place of 
meeting aforesaid.

Given under our hand, this third day of November, in the 
year of our Lord one thousand eight hundred and forty-two.

PLYNA GRAVES,
SE T H  BARDWELL, 
RODOLPHUS SANDERSON,

Selectmen of Whately-

F ranklin, ss., W hately, N ov. 5th, 1842.
I have served this warrant by this day posting up attested 

copies of the same, in each of the public meeting-houses in 
said town, eight days before the time for holding said meeting.

SAMUEL B. W HITE,
Constable of Whately.



At a legal meeting of the inhabitants of the town of Whately, 
qualified to vote in election, held according to the foregoing 
warrant, Nov. 14, 1842, the following votes were given in, 
viz :—

For Register of Deeds, Charles Williams had eighty-five.
“ “ “ Horace W. Taft “ seventy-six.
“ “ “ Waitstill Hastings “ twenty-seven.
“ “ “ Almond Branard “ three.

Voted to dissolve the meeting.

A true copy of record. Attest :

SAMUEL LESURE, 
Town Clerk.

The facts here disclosed, are, that Horace W. Taft and 
Charles Williams were voted for, for register of deeds, at the 
same meeting at which a representative was voted for, and 
that, excluding the two votes for ineligible persons, given for 
register of deeds, and not for representative, Mr. Nash had a 
majority of the legal votes of all voting for representative.

The committee agree in all the points raised in Mr. Nash’s 
case, except two, viz :

1st. Whether the two register votes ought to be excluded, 
which would elect Mr. Nash.

2d. Whether Abner Field was an illegal voter, and his vote 
should be excluded, which would also elect Mr. Nash.

On the first point, the undersigned rely on the practice, al
most uniformly recognized by the house, of not counting votes 
for persons ineligible to the office for which the votes appear to 
be cast.

This rule has been recently recognized and applied by the 
common council of the city of Boston, by a vote of thirty-one 
to eight, to the exclusion of three democratic members returned 
from ward one, in that city. In that case, three votes cast for 
persons, not resident in ward number one, and therefore in-



eligible, were excluded from the count, although the ballots 
bore no designation but the names of the persons voted for- 
We refer to this case because it was decided, upon the opinion 
of a distinguished legal gentleman, Hon. John Pickering, the 
city solicitor, who was consulted by the common council, and 
founded his opinion entirely upon the course of proceedings and 
the precedents established by the Legislature of Massachusetts. 
In that opinion, he says :

“ The same word, the word inhabitant, being used by the 
constitution, in describing this qualification of the representa
tives of towns, and by the city charter, in describing the same 
qualification of the representatives of the wards of the city, the 
precedents (from Contested Elections in the House,) are en
titled to the highest consideration ; and, in the absence of de
cisions to the contrary, in cases of municipal elections, they 
appear to be decisive authorities for the conclusion that any 
votes given for a person as representative of a ward, when it is 
ascertained that he was not an inhabitant of such ward, would 
be deemed in law to have been erroneously given, and ought 
not to be counted by the common council, when that body 
should be called upon to exercise its right of judging upon the 
election of its members.”

The Whately case is much stronger than this. The votes 
for Taft and Williams were not only given for persons not 
resident in the town, and therefore ineligible, but they bore 
on their face the intent of the voters, not to cast them against 
any candidate for representative. On both votes were the 
name of the town, and “ for register of deeds.”

The two pieces of paper read thus, “ Horace W. Taft, for 
registei of deeds,” “ Charles Williams, of Deerfield, for register 
of deeds.” This is proved by the depositions of the three se
lectmen, who testify to the word “ Deerfield,” on the Williams 
vote, and by the deposition of Josiah Allis, who testifies to the 
words, “ for register of deeds.”

Let us, then, apply the test of the intent of the voters, which 
ought to govern.



Did Mr. Nash receive a majority of the legal voters, voting 
for representative ?

This is the test the supreme court of this State have applied 
in the 20th of Pickering’s Reports, 493, in the case of Elisha 
Strong. They there say,

“ All the votes should be counted for the persons for whom 
they were intended, whether designated by residence, or other 
addition, or not.

“ The only object should be to ascertain the expressed will 
of a majority of the electors. If the evidence is such as to 
produce reasonable conviction of the will of the electors, ex
pressed by their ballots, it should be allowed to have its legiti
mate effect.”

This is all we ask in the case of Mr. Nash. Again, apply
ing the test of common sense, is it possible to suppose that in 
the town of Whately, where all the voters must be known to 
each other, two voters would deposit each a vote for a non
resident known to all to be a non-resident, with the name of 
another town on the vote and the words, “ for register of 
deeds,” with the intent to have those votes count for a repre
sentative from the town of Whately, especially when a box 
was open.at the same time, for votes for register of deeds?

In this view of the case, it is not necessary for the House to 
decide whether votes for ineligible persons, aside from the in
tent of the voter, ought to be counted or not. They have only 
to decide whether votes plainly not given for a representative, 
but for another office, ought to be counted, contrary to the ob
vious will of the electors who cast them against neither can
didate for representative, and with no intent to defeat an elec
tion.

The committee all agree that the vote for Horace W. Taft, 
should not be counted, because the voter who cast that ballot 
testified that he intended it for register of deeds. The person 
who deposited the vote for Charles Williams for register of 
deeds, has not been produced, and is not known. Is not his 
intent as clearly shown by the designation on his ballot, as if



he also had testified that he did not intend that vote for repre
sentative from the town of Whately ?

The same reasoning that excludes the first, founded on the 
intent of the voter, must apply to the last, and, therefore, both 
stand on the same ground, and both ought to be excluded, and 
Mr. Nash is entitled to his seat.

The second, and only other ground of difference in the 
committee, is as to the legality of the vote of Abner Field. 
Even granting what our colleagues on the committee assume, 
viz. that the Charles Williams’ vote should be counted against 
Mr. Nash, still, if the vote of Field for White was an illegal 
vote, Mr. Nash is elected.

The deposition of Mr. Field is conclusive on the question 
of residence. He testified, that he had resided with his father 
in Hatfield for eight years, and held a farm there. That he 
came to Whately the 29th of March, 1842, to work as a hired 
man, for seven months, for Charles Russell. That he intended 
to return to Hatfield at the expiration of the term for which 
he had let himself. That he used to return home to his 
father’s on Sundays, as often as once in two weeks, as a gen
eral thing. That he considered it his home at Mr. Russell’s 
during the first part of his stay there. If he had be'en sick he 
should probably have been carried to his father’s, and during 
this time he intended to return to Hatfield at the expiration of 
his time. In July, he had an opportunity of hiring a farm in 
Whately, and letting his farm in Hatfield, which was the cause 
of his changing his mi,id about returning to Hatfield. About 
ihe 25th of July, 1842, he determined to take the farm in 
Whately, and become a resident there. That before the 25th 
of July, he continued to intend to return to Hatfield at the 
end of the seven months. That he hired the farm in Whately, 
on the condition that if the owner sold it he was to give it up, 
and he let his farm in Hatfield, oti the condition that the occu
pant was to give it up, if he wished to return. The owner 
of the farm in Whately had given him notice that the farm 
was sold, and the purchaser was about moving into the house.



He expected to return to Hatfield when he left that farm. On 
the 13th of October, 1842, he was published in Hatfield to be 
married, and took his certificate from the town clerk of Hat
field, and was not published in Whately. He adds, that on 
the day of the election, (November 14,) he had resided in 
Whately with the intention of remaining there, from the 25th 
of July last.

Applying to this state of facts, the law of residence, as set
tled by the supreme court, in the cases of Sears and Thorn
dike, in the first volume of Metcalf’s Reports, and as construed 
uniformly by the house, in all cases of contested residence, the 
intent must fix the period of the change of residence. In 
Abner Field’s case, he did not change his fixed residence in 
Hatfield, but was a legal voter there until the 25th of July, 
1842, less than six months before the election. It may even 
be doubted that he changed his residence then, as his residence 
in Whately depended upon the contingency of the farm he 
hired being sold.

His obtaining his own publication in Hatfield, on the 13th 
of October, which the law requires shall be taken out in the 
town where a man dwells, brings his intention down to a 
month within the time of casting his vote.

The consideration of this whole case is thus narrowed down 
to two single points, which are presented for the judgment of 
the house, viz :

1. Ought the vote for Charles Williams, for register of deeds, 
to be counted against Mr. Nash, as a vote for representative ?

2. Ought the vote of Abner Field to be counted as a legal 
vote ?

If either of these questions be settled in the negative, Mr. 
Nash is entitled to his seat. We think that both should be so 
settled. We then, also, have two legal votes that would have 
been given for Mr. Nash, (viz : Brown and Willard Belden,) 
wrongfully excluded by the selectmen, against which there is 
no offset; and, in the whole view of the matter, if the design 
is to give effect to the declared will of the electors, under the



guidance of good practical sense,” we see not how the house 
can refuse to recognize Mr. Nash as legally chosen a member, 
by a majority of all the legal voters, voting for representative, 
or claiming the right to vote.

We, therefore, recommend the adoption of the following 
order :

Ordered, That Thomas Nash, Jr., is entitled to his seat in 
this house.

SE T H  J. THOMAS- 
JAMES RUSSELL, 
LEW IS WILLIAMS.



A copy of a warrant, and the doings o f a town-meeting, held in 
the town of Whately, Nov. 14, 1842.

F ranklin, ss.

To Samuel B. W hite, Constable o f the Town of Whately.

In the name of the Commonwealth of Massachusetts, you 
are requested to notify and warn the inhabitants of the town 
of Whately qualified to vote in elections, to meet at the First 
Congregational meeting-house in said town, on Monday, the 
fourteenth day of November next, at eleven o’clock, A. M. to 
bring in their votes to the selectmen for a governor and lieu
tenant governor of the Commonwealth, and for two senators, on 
one ballot, for the county of Franklin, of the year ensuing, and 
to choose one representative, to represent them in the General 
Court to be held at Boston on the first Wednesday of January 
next—the polls to be opened at twelve o’clock—and to give in 
their votes for a representative in the Congress of the United 
States for the sixth district.

And you are required to serve this warrant by posting up 
attested copies thereof at each of the public meeting-houses in 
said town, eight days before the time of holding said meeting.

Hereof fail not, and make due return of this warrant, with 
your doings thereon, to ourselves, at the time and place of 
meeting aforesaid.

Given under our hands, this twenty-eighth day of October, 
in the year one thousand eight hundred and forty-two.

PLYNA GRAVES,
SETH BARDWELL, 
ROUOLPHUS SANDERSON,

Selectmen o f Whately.

F ranklin, ss. Whately, Nov. 14, 1S42.

Pursuant to the within warrant, I have notified the inhabitants 
of the town of Whately, herein described, to meet at said time and 
place, and for purposes within mentioned, by posting up attest



ed copies of this warrant at each of the public meeting-houses 
in said town, eight days before the time set for said meeting.

SAML. 13. W HITE, Constable o f Whately. 
A true copy—Attest: SAML. LESURE, Town Clerk.

At a legal meeting of the inhabitants of the town of W Irate
ly, qualified to vote in election, held, according to the forego
ing warrant, Nov. 14,1842, the following votes were given in, viz: 
For Governor, John Davis had one hundred and nineteen.

“ « Marcus Morton had one hundred and two.
“ “ Samuel E. Sewall had twenty-five.

ForLieut.Gov. George Hull had one hundred and nineteen.
“ “ Henry H. Childs had one hundred and three.
“ “ William Jackson had twenty-five.

For Rep. to Congress, Osrnyn Baker, of Amherst, had one hun
dred and nineteen.

“ “ “ Chester W. Chapin, of Springfield, had
one hundred and three.

“ “ “ Gardner Dorrance, of Amherst, had
twenty-five.

For Senators for Franklin Co., Noah Wells, of Rowe, had one 
hundred and nineteen.

Horace W. Taft, of Sunderland, had one hundred and sev
enteen.

Joseph Griswould, of Buckland, had one hundred and three. 
Samuel Giles, of New-Salem, had one hundred and three. 
William Whitaker, of New-Salem, had twenty-five.
Roger H. Swett, of Charlemont, had twenty-five.

For Rep. to Gen. Court—Whole No. of votes two hundred and 
thirty-seven :

For Thomas Nash, Jr. one hundred and eighteen.
“ Justus White, one hundred and seventeen.
“ Horace W. 'Baft, one.
“ Charles Williams, one.
Voted to not send a representative to the General Court the 

present year.
Attest: SAML. LESURE, Town Clerk. 

A true copy of Record—Attest:
SAML. LESURE, Town Clerk.



I, Samuel Lesure, of Whately, in the county of Franklin, 
being of lawful age, depose and say :

I depose and say that I am the town clerk of Whately, and 
did act in that capacity at the town meeting held in Whately, 
on the second Monday of November last. The meeting was 
opened about 12 o’clock. There was a box set out, with a par
tition in the middle, making two places for the votes. The se
lectmen called upon the voters to bring in their votes for gov
ernor, lieut. governor, senators, and representatives to Congress, 
all on one ballot. Immediately after this, and before the voting 
commenced, a gentleman inquired whether they were to bring 
in their votes for town representative at the same time, and the 
chairman of the selectmen replied that they were. They then 
proceeded to vote; and, so far as I noticed, the votes for the 
State ticket were put in one of the partitions, and the votes for 
town representative were put in the other. When the select
men were ready to receive the votes, I commenced calling the 
check-list, as each person came up to vote, and before he voted 
I put two checks against his name, unless I was previously in
formed that he did not intend to vote but one of the tickets. 
When I was informed by the selectmen, in relation to any voter, 
at the time he voted, that he had voted but one of the tickets, 
I erased one of the checks against his n a m e —and this hap
pened in some few instances—I cannot tell exactly how many. 
I did not notice myself, usually, whether they voted one or two 
tickets. The box for register of deeds was opened, I think, a 
little before two o’clock. Some time in the latter part of the 
afternoon, the chairman of the selectmen inquired if all the 
votes were in. Mr. Calvin Wells said that he had not voted 
for something, I do not remember what it was. The chairman 
of the selectmen asked me to find his name on the check-list. 
1 found it on the list, and it had two checks against it. The 
chairman stated to Mr. Wells that he had declared, at the open
ing of the meeting, that it was expected that all should vote 
both tickets at the same time. Mr. Wells said, in answer, that 
he did not hear this declaration ; he stated further that he had 
a right to vote while the box was open, and still claimed his 
right to vote.



1. Question by counsel for remonstrants : What was the 
reason for patting two checks against the names of those who 
voted two tickets, and but one check against those who voted 
but one ticket 7

The object was to ascertain who had voted both tickets, and 
who had voted but one.

2. Question by remonstrants' counsel: Was it intimated, at 
any time, in your hearing, by the selectmen, that those who 
wished to vote for representative must vote it when they voted 
the State ticket, or not at all 7

It was not.
3. Question by remonstrants'counsel: Was Harwood Smith’s 

name on the check-list 7
It was not.
4. Question by remonstrants’ counsel: Did yon see Calvin 

Wells or Porter Wells vote for town representative that day, or 
have you any reason to believe that they did 7 and if so, what 7

I had reason to believe that they voted for town representa
tive, as the chairman of the selectmen did not notify me to the 
contrary. I did not see them vote. [I never had any reason 
to believe that they voted for town representative, except the 
fact above-mentioned.]

The part of the answer between brackets is objected to by 
the counsel for Mr. Nash.

5. Were the names of Thomas Nash, Jr., Justus White and 
Alonzo Graves checked twice 7

White and Nash were checked twice, and Graves but once.
6. Did Noah Dickinson and Asa Belden, or either of them, 

claim to vote for town representative, to your knowledge 7
Not to my knowledge.
7. Are the names of Reuben Graves, Jr. and Leander Morton 

checked twice 7
Reuben Graves, Jr. is checked twice, Leander Morton but 

once.
8. Annex an attested copy of the warrant and proceedings 

of the town that day.



Questions by F .P .  Tracy, Esq., counsel for T. Nash, Jr., and 
answers to the same.

1. Did the chairman of the selectmen call on the voters to 
bring in their votes for town representative, at the time of the 
inquiry made, if they were expected so to do?

It was expected that they would bring in their votes for town 
representative at the same time, and this declaration was made 
by the chairman of the selectmen, to the meeting.

2. Did the chairman of the selectmen at any time, while the 
voting was going on, repeat that declaration; and if so, at 
what time ?

I do not recollect that they repeated it.
3. Were Calvin Wells and Porter Wells, or either of them, 

in the house at the time the above declaration was made ?
I cannot tell whether they were in the house or not.
4. In what manner did you erase from the check-list the 

marks you had made, when informed by the selectmen, that 
the voter had voted but one ticket ?

In the following manner.
5. Will you point out, on the check-list, the instances in 

which you erased the second check-mark, on receiving informa
tion that the voter had voted but one ticket?

Noah Dickinson and Luther Barnard are the only instances.
The check-list, as kept by Mr. Lesure, is here annexed.
6. Did the voting for representative to General Court, pro

ceed after opening the box for votes for register of deeds ?
My impression is that it did.
7. At what time in the afternoon did the chairman of the 

selectmen inquire if all the votes were in ?
I cannot tell.
8. Was it after two o’clock ?
I should think it was.
9. When Calvin Wells demanded his right to vote, did he offer 

a vote to the selectmen ?
I should think he had a vote in his hand, but cannot say 

positively. I could not say that I saw him offer a vote.



10. What did Calvin Wells do after demanding the privilege 
of voting ?

He went back and sat down in a pew.
11. How long was this before the meeting finally adjourned ?
I should think it was two hours.
12. At the time Wells made his demand, did you see Mr. 

Clark or Col. Harwood speak with him ?
I cannot say that I did.

Re-examined January 23 d, by Counsel for remonstrants.
I did not hear any declaration by the selectmen that Nash 

was elected. I do not recollect with any particularity, as to the 
two register ballots. My attention was not that way. I no
ticed there was disunion between the selectmen and voters, as 
to the two printed ballots. I told the selectmen that when they 
decided, they must give me them, as they wished to declare 
them to the meeting, so that I could make a record. They 
then said, for Horace Taft, 1; for Charles Williams, 1. I then 
made the record on my paper, below the other two names. 1 
heard something said by some one in front of where I stood, of 
a vote having dropped upon the floor. I think the expression 
was, being picked from the floor. I cannot tell who made the 
remark. I did not hear the selectmen say any thing about it.
I was not minding particularly when the box was turned. 1 
paid but little attention to what the selectmen were doing, ex
cept what was necessary. The remark about the vote being 
picked up, was made before the result was declared to the 
meeting. After the box was turned, one of the selectmen, as 
well as I recollect, picked the votes up, and gave me the names.
I checked them as they were called, on a piece of paper. We 
went through with that. I checked, in separate lines, all that 
they told me for White and Nash; after that, this discussion 
aiose about these two printed votes. Then I made the remark, 
in the course of that discussion, which I have previously stated.
I cannot say whether I had or had not footed up my tallies 
before the discussion began. We counted twice the tallies. 
(The votes were given off to me but once.)

The above answer was given to this question,—were the votes 
counted twice?



I do not know whether the selectmen counted the votes once 
or twice.

Questions by Counsel for Nash.
[ cannot tell whether the discussion I have referred to was in 

reference to one or both printed ballots. I think Luke B. 
White was near by at that time. Luke B. White said to the 
selectmen, that he thought it would be fair to decide in regard 
to the matter they were then discussing. Whether it was one 
or both votes I cannot tell, before they made declaration to the 
meeting. I do not recollect whether this was before I began 
to foot up my tallies. It is my impression that while the dis
cussion was going on I footed my tallies, but I cannot say pos
itively. Ido not recollect hearing the selectmen [say] whether it 
was a blank or not. 1 do not recollect telling John B. Morton 
and Mr. Wait that this vote was decided to be a blank, and 
afterwards there was another vote picked from the floor, or 
words to that effect. I do not recollect ever saying any thing 
to John B. Morton about it. I have no recollection of ever 
telling Elbridge Crafts any thing of this sort. I cannot tell 
whether it was so. I was not knowing to the fact.

My impression is, that before recording the votes for Taft and 
Williams, I did make the figures at the end of the lines of tal
lies, but I cannot say certainly. I cannot say whether White 
asked them to decide about the vote before they counted. My 
impression is, that he asked them to decide it before they de
clared the vote.

Ques. Did it strike you that there was any thing particu
larly foolish.in White’s request?

[Objected to by counsel for remonstrants, on the ground that 
Mr. Lesure’s opinion of the wisdom or folly of Mr. Luke B. 
White’s course throws no light on the question whether Tho
mas Nash, Jr. is entitled to a seat in the Legislature.]

Ans. It did not, for I did not then take the subject into con
sideration.

Ques. Must not the selectmen have decided, as a matter of 
course, before they could have announced the vote to the 
meeting ?



Ans. I cannot tell. I think they must, as a matter of 
course.

I cannot tell whether White asked the selectmen to decide 
about these two votes before they counted the tallies, or before 
they announced the vote. I am not sure that I heard the se
lectmen mention more than one of these votes, before the dis
cussion commenced. I cannot tell when they decided about 
it. I heard no decision till they gave them off to me.

I have heard Mr. Nash say, since the election, that he did not 
vote for representative. [Objected to.]

SAM’L LESURE.

I never told Elbridge Crafts that I could swear that the se
lectmen had picked up a vote—that I knew it. I might have 
said that I believed it, for it was currently reported, and I had 
not then heard it contradicted. SAM’L LESURE.

F ranklin, ss. J an. 23, 1843. Taken, subscribed, and sworn 
to, by said Lesure, by agreement of the parties, before us.

DAVID STOCKBRIDGE, 
LUKE B. W H ITE, Justices of Peace.

I, Plyna Graves of Whately, of lawful age, depose and say. 
I am chairman of the selectmen of said town, and as such pre
sided at the meeting on the second Monday of November last. 
I have heard the first page of Mr. Samuel Lesure’s deposition 
read. I know no inaccuracy in it, except that I do not recol
lect in particular, whether we were or were not to give him 
notice if persons voted but once. I stated, at the beginning of 
the meeting, that they were to bring in their votes for the 
general ticket on one ballot, and for the town representative 
on another, but it was not distinctly understood, and I after
wards stated it again. I should think Calvin Wells otlered to 
vote for representative, not far from two o’clock. Mr. Wells



came up with a piece of paper in his hand, and demanded the 
privilege of putting it in ; we found his name was checked as 
having voted already, and told him we could not go behind the 
check-list ; he demanded his privilege a number of times, and 
appeared‘very anxious, but we persisted in refusing his vote. 
I do not now recollect any conversation but what I have stated 
as to this. Noah Dickinson and Asa Belden, did not offer to 
vote for representative to my knowledge. When Belden voted 
the general ticket he was offered the privilege of voting the 
town representative ticket, but shook his head and went away.

I think Jacob Mahan voted at said election. I think his 
name was put on the list the Saturday before the election. 
We asked him if he went to New York State with the intent 
to make it his home ; he said he did n o t; he said he went 
with a few tools, with intent to get money to build him a 
house. [I think he said he had voted in New York, and I 
think he said he had paid a road-tax there.] (This in brackets 
objected to by the counsel for Nash.) I think he was gone 
from town two years, but I cannot say for a certainty. I think 
he left in Whately a wife, and an unmarried daughter. I think 
he left some real estate in Whately. His sons, as 1 understand, 
built a house for him in his absence upon his place, and he 
now resides in that house I think, with his wife and unmar
ried daughter, and one married son with his family. I think 
he returned to Whately in February, 1842.

I think Walter P. Dickinson voted at that election, but I 
don’t know him. He was born in Hatfield; is a potter by 
trade ; has worked in Whately at intervals, for perhaps half a 
dozen years, and perhaps half a dozen years on to th a t; has 
hired a potter’s shop here, and I do not know whether he now 
hires it or n o t; his name was put on the list, 1 think, the Satur
day before the election. He told the selectmen he had hired 
the pottery, and also that he had let himself to Capt. Wells. 
We asked him how long he had let himself for, and he said 
he came in the latter part of April, and let himself for the sea
son ; as I understood it, he had had two spells of working for



Capt. Wells, but had not worked for him through the season. 
He told of having been to several places in the interval. We 
could not make out much one way or the other, from his story. 
I do not recollect that any thing was said of his having left 
any of his things at Capt. Wells’.

There was no intimation by the selectmen at the meeting, 
that persons must vote for both tickets at once, or lose their 
chance of voting for the one which they might omit to vote 
for at first.

I have no recollection whether Calvin Wells or Porter Wells 
did or did not vote for town representative that day. There 
was such a confusion that I should not be likely to recollect 
any thing about it.

Questions by Counsel for Mr. Nash.
I do not recollect that, while the voting was going on, I gave 

to the town clerk any notice that any person voting had voted 
only the general ticket.

At the opening of the polls, I called on the voters to bring in 
their votes for town representative in the same manner in 
which I called on them to bring in their votes for the general 
ticket.

When Calvin Wells offered his vote for town representative, 
the selectmen rejected it on the ground that his name had been 
checked. Besides this, the selectmen rejected his vote on the 
ground that they had before called on all to bring in their votes 
lor representative. The first was the principal reason.

Question by Counsel for Nash. Why did the selectmen make 
this second objection ? Ans. The selectmen, at the opening of 
the polls, had for their convenience requested that the votes for 
representative and on the general ticket should be brought in 
together. It was in view of the declaration at the opening of 
the meeting that they urged this second objection.

At tlie time Calvin \\ ells offered his vote there was some 
conversation with him and the selectmen about the matter. I 
cannot recollect who the persons were. 1 should think the 
voting tor register of deeds had commenced before C. Wells



came up the second time to vote. When Wells offered his vote, 
I should think something was said that a decision by the select
men was desired. I cannot say who made the request. I think 
it was said that, if he voted, there were others opposite who 
could vote. I do not recollect that those persons were named.

Walter P. Dickinson was taxed in this town a year ago last 
May. I do not know that he has been since. I cannot say 
whether he voted here last spring, but I think he did a year ago 
last fall.

It is not generally customary for the selectmen to do business 
without having a meeting to consult upon it. I do not know 
that a request of Oliver Smith, for the abatement of his taxes, 
has ever been laid before a meeting of the board when I was 
present. I heard the other two selectmen say they had abated 
them. I think the first time I heard this, was when we met to 
make out or to revise the check-list. At this time he brought 
a certificate that his tax for eighteen hundred and forty-two 
had been paid—this was at one of the times above referred to. 
I understood at the time that it was his tax for 1840 and 1841 
that had been abated. There was some objection made by the 
other selectmen to putting his name on the list, on account of 
the abatement. I do not recollect what the objections were.

Re-examined, Jan. 23d, by Counsel for Remonstrants.

I think that the expression used in relation to Oliver Smith’s 
taxes was that they had been “ remitted,” not “ abated.”

I did not understand that Calvin Wells at any time waived 
his right to vote. While he was before me he said positively 
he would not waive it.

When I turned the box, when I took it up after I turned it 
over, I saw a vote with Mr. Taft’s name upon it. 1 did not 
see Mr. 'Williams’s till toward the close of sorting. There was 
some one came along, 1 think it was Luke B. White, and 
asked if I was going to count them. I told him I did not know 
but I should have to call it a blank ; but, after a short reflec
tion, I thought of the law and circular, and concluded to call 
them ballots. The circular annexed, marked A, was read from 
at the meeting. Mr. White made his suggestion toward the



close of sorting the ballots. After we turned the box, Capt. 
Bard well read off the votes, Mr. Sanderson and 1 sorted them 
and handed them to him, and the clerk marked them down on 
a piece of paper, with black marks, as Capt. Bardwell called 
them off. After we had concluded how to dispose of these two 
votes, we again counted over the ballots and compared them 
with the clerk’s tally; they agreed with the tally. We did not 
at any time declare Nash to be elected.

As near as I can recollect, Abner Field stated he had come 
into town last spring—I think some time in the month of March 
—and he had been in town, as I understood him, since that 
time. He further said he had hired a place here. I asked him 
as to his taxes—and he said he had always paid taxes.

Willard Belden came and wanted his name put on the list. 
I don’t recollect what he did say. He did not say much about 
it either way. His friends rested his claim on the ground that 
he was a resident in town. It was stated, that, early in the 
spring, he let himself to Hatfield, and was still living there. It 
was asked if he carried there his trunk or chest—and it was 
answered that he did. I did not notice that he offered bis vote 
in town meeting; the other selectmen had charge of the box 
when he came up ; I saw him go to the right among the line 
of voters, but did not see him come up to the box. I did not 
see John Brown, Jr. offer to vote. I did not notice any thing, 
nor do I recollect hearing any thing at the time, of Sanderson’s 
picking up a vote.

Afterwards the selectmen had a meeting at Bush’s tavern. 
Something was said about Mr. Nash’s certificate ; but I don’t 
remember whether any demand was made for any or not. 
There was something read, either from the Revised Statutes or 
the annexed circular marked A. I did not see how we could 
give a certificate, and told them so. His friends then requested 
a statement of facts ; they argued upon it some time. We re
quested them to leave the room, as we wanted some consulta
tion ; and we concluded not to give them any. I think some 
one of the board suggested their getting the record of the clerk.



There was something of Sanderson’s picking up a vote from 
the floor—but there was so much confusion that I did not lay it 
up. I do not remember distinctly how the Charles Williams 
vote read—but think it read Charles Williams of Deerfield— 
the Deerfield put on with pencil or pen.

I don’t recollect that either John Brown or Willard Belden 
stated their intention to come back when they had got through 
work.

Questions by counsel for Nash.
I thought for the first time, a number of days since, that the 

word “ remitted ” ought to be used in reference to Oliver Smith’s 
tax, instead of the word “ abated” ; I thought of it pretty quick 
after I testified before. 1 do not recollect that I had heard the 
right of the selectmen to abate taxes questioned, at that time. 
The selectmen told me they had remitted his taxes ; I so un
derstood them ; I do not recollect that they ever told me they 
had abated those taxes ; I can’t tell why I used the word 
abated.

When the box was turned over, the Taft vote was lying on 
the top of the pile, about two thirds of the length of the pile, 
to the right hand. The Williams vote was found amongst the 
other votes ; I did not see it when the box was turned. I 
think 1 took the Taft vote and laid it on the table towards the 
front of the deacon’s seat, back of the other vote. I saw the 
vote next when we had pretty much got through sorting. 
It was lying then nearly in the place where I put i t ; I did not 
see it all the time after that before it was counted; I saw it 
next on the table ; it was lying then near where I saw it be
fore. This was the time when it was taken up to count.

1 think the sorting was not completed when White made the 
inquiry if we would count the register votes. He said we 
ought to declare that, before we knew how the vote stood ; I 
think it was before the sorting was completed, but I will not 
swear positively.

I do not recollect which of the two register votes was men
tioned first between the selectmen and the people ; I do not re



collect whether one was mentioned before the other ; I do not 
recollect hearing it announced to the people that there was a 
vote for Taft, until the conversation about it occurred.

The selectmen did refuse to give Thomas Nash, Jr. a certi
ficate of his election, or they said they could not give it ; that 
amounts, I suppose, to the same thing.

There was something said to Capt. Bard well at the meeting 
of the selectmen about picking up a vote ; I did not lay it up ; 
there was a great deal of confusion.

I did not see the Charles Williams vote put in the box ; I 
did not have the care of the box all the time ; I do not recol
lect that Mr. Sanderson has ever said any thing to me about 
picking that voté from the floor ; I have heard him say that he 
did not pick it from the floor ; I heard him say this the night 
the selectmen met. He said he hauled it up to him while they 
were sorting, and come to look for it, he did not see it—and he 
looked down to see if it was on the floor, and did not see it 
there—and come to take up his hand, he found that [it] was eith
er in his hand or under his hand—I do not recollect which ; I 
think he said he did not know but he held it there too long, or 
something to that effect. I did not understand that he thought 
there was any mischief or roguery about it. 1 do not recollect 
notifying the voters at different times to bring in their votes all 
at once, or they would lose their chance. I several times re
quested them to bring them in together.

Thomas Crafts got up and said something at the time the 
motion not to send was pending ; I do not recollect what it 
was. His voice is rather small, and he was at some distance ; 
I should not be likely to hear it all. I should think that he 
stood on my left hand in the second pew on the broad aisle, 
leading to the east : I should think twenty feet from me. I 
don’t recollect whether Leander Clark or Daniel Brown replied 
to Crafts. There was a good deal of confusion, and I was 
confused myself ; Deacon Brown made some remarks I did not 
hear. I can recollect nothing further.

B y  counsel for remonstrants. The meaning of abatement



I consider to be, that when the assessors get a tax too high, 
they have a right to lessen that tax. I understand remitting a 
tax to be throwing in or disannulling a tax against a poor 
man. The practice in Whately, has been that, when a tax 
was too large, the assessors rectified it or lessened i t ; when 
the taxes were given in entirely, it has been done, so far as I 
have known, by the selectmen or the town. I have under
stood that Dorus Belden’s taxes were remitted by the last year’s 
board of selectmen ; (objected to.) I never knew of the as
sessor’s abating a poor man’s tax, here.

As near as I remember, Mr. Luke B. White took the opinion 
in the Williamstown case, on the Monday of town meeting. 
We have never seen it since, to my knowledge.

Questions by counsel for Nash. I do not know under 
what authority the selectmen supposed themselves to be act
ing, in remitting Oliver Smith’s tax. 1 had nothing to do 
with it.

B y  counsel for remonstrants. When I turned the box, I 
turned it so as to spread the votes on the table ; they spread 
something more than two or three times the space that they 
were in the box.

I do not recollect of Elbridge Crafts saying any thing to us 
while the controversy was going on with Calvin Wells. I do 
recollect his saying something after the governor votes were 
counted, but I don’t recollect what.

PLYNA GRAVES.

January 23, 1S43.
F ranklin, ss. Taken, subscribed and sworn to, by the said 

Graves, by agreement of parties.

Before us, DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices o f the Peace.



I, Horace Dickinson, of lawful age, testify and say, that I 
handed Jacob Mosher votes on the second Monday of Novem
ber. I handed him one at a time, and he put them in. We 
were standing close to the box. The old man was lame, and 
I handed him out of the wagon and went into the house with 
him. I can’t say whether the representative vote I handed 
him, was for White or Nash. I should think the vote I handed 
him was for Nash, but can’t say positively. My impression is 
that it was for Nash. .1 did not hear any one say to Calvin 
Wells, when he demanded his right to vote, that “ there were 
others on the other side who would vole if lie did.”

HORACE DICKINSON.

January 23, 1843.
F ranklin, ss. Taken, subscribed and sworn to, by said 

Dickinson, by agreement of parties.
Before us, DAVID STOCKBRiDGE,

LUKE B. W H ITE,
Justices of the Peace.

I, John Wood, of Whately. of lawful age, depose and say: 
My line and Mosher’s join. I have lived there four years last 
May. Before he started for New York he told me he had tools 
there which he had left when he worked there before. This 
was in a town not far from Hoosic. The morning that he 
started I saw him again. He had a piece of pasture which I 
thought of hiring from him for that season, and I went there 
to see him about it. I asked the old gentleman if he was going 
off, and he said he w a s ; he was loading then, putting in his 
chest and what tools he had, his hoe, axe, gun, &c. Says I, 
“ Mr. Mosher, you an’t going off to leave us, be you!” i:Yes,” 
says he, “ as the times are now I shall go.” He did not inti
mate to me that it was on account of the law, or any such 
thing ; but the old lady and he, by his tell, didn’t agree exact
ly. I did not ask him why they did not agree, nor ask any 
particulars. He did not, that I remember, state any thing



further in particular, as to going to New York, but that he 
thought it probable he should stay there, as business was 
then.

I should think he was back in about two years, or a little 
short of that, from the time he went away. I think he staid 
not more than two or three days. He called on me, bought a 
pile of wood, and said he was going to start the next morning. 
His son Solomon had bargained with me for it the morning be
fore. Early that morning the old gentleman had asked me if I 
would sell it. and I told him I thought I should not. I guess 
the old gentleman did not stay at his own house then, but I 
don’t know. I think his wife was not there. I do not know 
whether he staid with her or not. I should think the house 
was uninhabited as much as one third of the time. When he 
visited Whately the second time, I can’t tell how long he staid. 
I should not think he was here more than three or four days. 
The house was then torn away, and the frame of the new one 
raised.

Questions by counsel for Nash.
I did not hire the pasture which I went to bargain for, be

cause he said he had left his business all with his son. He had 
given it up to his wife, and his son was to take the manage
ment of it.

1 do not recollect whether Mosher worked oil his place or not 
the last time he came down.

When Solomon Mosher bargained for the pile of wood, he 
bought it for his father, in consequence of what had passed be
tween me and his father. I cannot say but Jacob Mosher was 
present when I named the price. Jacob Mosher paid me for 
the wood, as I suppose, on his own account. The wood was 
carried to Jacob Mosher’s. His wife lived at that place when 
any one did. I do not know whether he did or not.

F ranklin, ss., Jan. 23, 1843.
Taken, sworn to, and subscription waived, by consent of 

parties, before us,
1 ’ DAVID STÛGKBRIDGE,

LUKE B. W HITE,
Justices o f Peace.



I, Samuel Lamb , of Whately, of lawful age, depose and say : 
—I live twenty rods from Jacob Mosher. He went away from 
town the year the fifteen gallon law was passed. He told 
me he was going out of town and was not coming back again, 
to take up his residence, not that he knew of. He packed up 
all his tools that he had to work with, and carried them away ; 
these were coopers’ tools. He said he would not stay in a 
state where they could not get liquor when they wanted it, 
without having to get fifteen gallons at a time.

Question by counsel for remonstrants:—Did you ever, at or 
before the time he left, hear him say any thing about his wife, 
or whether he had difficulty with her or not ? and if so, what ?

(Question objected to by Nash’s counsel.)
Answer. I have heard him say he had not slept with her 

for, it appears to me, above two years before he left.
[Since he came back, I have heard him say that his wife sent 

for him or he should not have come back.]
(Part in brackets objected to by counsel for Nash.)
[He has said this fall, that if he could get back to New York 

he would: that he liked York state better than Massachusetts.]
(Objected to.)
He has said this winter several times, in my house, that he 

called York state his home—that he had got no home here. 
He said he had a mother there.

[His mother’s son worked out his tax of five shillings. He 
had a girl there that shaved him every Sunday, and waited on 
him just as if she was his own child. He called her mother 
his mother. He boarded there always while he lived there, 
and always called this woman mother.]

(Objected to.)
[I learned the above from Mr. Mosher. He was in at my 

house often after his return, and used to tell about the proceed
ings out there.]

(Objected to.)
I got the information from him during last spring and sum

mer. I think he has real estate here.



Questions by Counsel for Nash.
1 am thirty-one years of age last November. I have lived in 

Whately more or less for sixteen years—the rest of the time in 
Colerain. I am a farmer. I am on good fair terms with Jacob 
Mosher. He thinks one way and I do another. He says he is 
a democrat, I say I am a whig. He has not visited at my 
house this winter, as he has been confined with rheumatism. 
When he is well he is frequently at my house. I am frequently in 
at Mosher’s house. Mosher told me several times that he was 
going out of town. He said so at my house, and he said so 
when he was loading up his goods. I cannot tell the day, nor 
the hour, nor the minute, when Mosher told me that he was 
not going to return. He said so several times in my house.

I have no distinct recollection when he said the particular 
words referred to in the first part of my testimony. I heard 
him make such remarks a number of times. In the statements 
which I attributed to Mosher I referred to several conversations 
I had had with him, and not to one in particular. He had said 
several times to me that Massachusetts was no place for him as 
long as the fifteen gallon law remained, and he was going to 
New York to live. I am just as likely to forget the precise 
words used by Mosher as I am the particular time when he 
used them. I said that I could not recollect the day, nor the 
hour, nor the minute.

I was in my own house when Mosher told me that his wife 
sent for him to come back. It was some time in the spring that 
he came back ; I cannot recollect the particular time. We got 
to talking one day, and I asked him how he happened to come 
back ; and he said he should not have come back if his wife 
had not sent for him. I cannot recollect any more of the con
versation. There was other conversation. I recollect this be
cause he had said so often that he did not mean to come back, 
and had come back. I cannot say but this fact would, or would 
not, cause me to recollect other language used by Mosher, in 
the conversation referred to, as well as this. I am not certain 
that Mosher used no other words in the statement than those I 
have used. When Mosher went away, I lived where I do now.



Mosher came back, I think, in April, 1S41 ; and also in the 
summer of that year, just before they began to build his house. 
They might have got the frame up. He offered, at that time, 
to sell his place. He has offered to sell the place at other times. 
He did so last fall. I do not know that he was in earnest the 
last time. I do not know that I have ever heard him make 
any statement about matters of business not in earnest. When 
he came back the first time he stopped, I believe, with Rufus 
and Solomon Mosher, who were his sons, and Wells Nash, his 
son-in-law. Rufus Mosher kept the tavern where we now are. 
I do not know but I may say, for certainty, that his wife was 
at Solomon Mosher’s at this time. When she went from home, 
to stay with her children, the house where she lived was shut 
up. When he came back in the summer, he staid round with 
his children. I do not recollect where his wife was at that 
time. He, Mosher, went back to New York after each of these 
times referred to. Whenever Mosher stated to me that he did 
not mean to come back, I believed, from his manner, that he 
did not. Mosher had been away from Whately before he went 
to New York. I had no conversation with him about coming 
back at those times. I do not know whether Mosher ever wrote 
to his wife while at New York. [I have heard Rufus Mosher 
say that his father sent him money, while at New York, to aid 
in building his house.]

The testimony in brackets objected to by counsel for remon
strants.

During Jacob Mosher’s absence, viz. the fall, I think in Sep
tember, his son was building a house on Jacob Mosher’s land. 
I cannot say for whom he was building.

I was first spoken to about testifying in this case to-day. 
Mr. Samuel White summoned me. I have given a deposition 
in this case before to-day. I understood the question to refer 
to this hearing. When I gave the deposition before, Samuel 
White called me to come here. He did not summon me.

Ques. What inducements have you had offered you to testify 
in this case 7

Ans. I was requested to tell what I knew, and that is all that 
has ever been said to me, one way or another.



No man has ever paid my taxes in this town for m e; there 
was, at one time, a turn made by a man who owed me.

Questions by counsel for remonstrants.
Mosher took away his horse, wagon, cooper’s tools, axe, 

hoe, &c. I do not know that he left any personal property 
about the house, except an old horse-sled.

When he re-visited home the first time, he staid, I should 
think, not a week; and not longer the second time.

F ranklin, ss., Jan. 23, 1843.
Taken, sworn to by said Lamb, and subscription waived, by 

consent of parties, before us,
DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices of Peace.

I, Alfred Belden, of Whately, of lawful age, depose and say: 
I live perhaps three quarters of a mile from Jacob Mosher. I 
had heard he was going to leave. When he went by our 
house, I went out and offered .to buy his horse, having heard 
that he wanted to sell him. He told me he did not want to 
sell the horse ; he said he was going to leave the State and 
going away, and wanted his horse and wagon to carry his 
tools in ; and he gave, as a reason for leaving the State, that he 
would not live in a State with such a license law. This was 
a short time before he started for New York. I cannot exactly 
say how near the time.

Questions by counsel for Nash.
During the absence of Mosher, there was a house erected and 

partly finished, on the place commonly understood to be his. 
I am one of the assessors of Whately ; I think the real estate re
ferred to is taxed in the name of Jacob Mosher ; I do not know 
whether Mosher has paid his tax on the land. Mosher did not 
say he was going to carry any thing but his tools; I should



think he left no personal property here when he went to New 
York ; I think his horse and wagon was all his personal prop
erty out of his house ; I do not know whether he had any 
household furniture. He left a wife and unmarried daughter 
here. The daughter lived away from her mother a part of the 
tim e; 1 do not know how much ; I cannot tell whether the 
mother kept house or not ; I know nothing about what person
al property Mosher may have left in his house.

The assessors did not tax Willard Belden last year as a resi
dent ; this is my impression. We did not tax him as a resident, 
because we had heard he was out of town at work. Mr. Crafts 
gave me a list of names of several persons at work for him and 
living in his neighborhood. Willard Belden’s name was among 
them. Belden, as I afterwards understood, had gone out of 
town to work. When Crafts gave me the names I do not know 
that he made any remarks about them.

ALFRED BELDEN.

F ranklin, ss., Jan. 23, 1843.
Taken, subscribed and sworn to, by said Belden, by agree

ment of parties, before us,
DAVID STOCKBRIDGE, 
LUKE B. W H ITE,

Justices of the Peace.

I, Seth Bard well, of Whately, of lawful age, depose and say, 
that I, as a selectman of said Whately, aided in presiding at the 
town meeting there held on the 2d Monday of November last. 
I saw Jacob Mosher vote at that meeting, but do not recollect 
that I noticed for whom he voted; I was present when he ap
plied to have his name put upon the list. He said he had left 
Whately for the purpose of getting some money to build him 
a house. [He said he had voted in New York two or three 
times, and had paid or worked out a highway tax.] (The part



iu brackets objected to by Nash’s counsel.) I have heard the 
first selectman’s testimony as to Mosher, and notice no inaccu- 
rary. I did not assent to his name being placed upon the list.

I saw Walter P. Dickinson vote at said election. I 
know but little about his circumstances or history, and found 
out but little from what conversation we had with him, when, 
he applied to have his name put upon the list. He spoke of 
his having let himself to Capt. Wells, and having left him, 
and been roving round since in Connecticut and the eastern 
part of the State. I did not know so much of him as the 
other selectmen did, so left it pretty much to them.

Harwood Smith voted for Thomas Nash, Jr.
Oliver Smith voted, I can’t say positively for whom. Three 

or four weeks before the election I was passing through the 
west part of the town in a wagon ; Smith came from a saw
mill, I think, and said “ I think you are one of the selectmen.”
I told him I was. He said there were some taxes against him, 
three in number, for three years. He further said he did not 
know that a tax had been made against him in town, till the 
spring previous. He said he was informed of the first tax by 
Mr. Stockbridge ; and that he wished the taxes abated. He 
stated to me his situation respecting his family ; said he did 
not feel as if it was possible for him to pay his taxes, on ac
count of his building a house, having a large family, &c ; I 
told him I would lay the case before the selectmen. I think 
I mentioned the circumstance to Mr. Sanderson, in a casual 
interview; I told Mr. Sanderson I thought we had better abate 
his taxes, as 1 did not think he could pay them without dis
tressing his family. Sanderson and myself were together a 
few evenings after that, and I think Mr. S. B. Y\ hite, our 
collector, was present. I brought up the subject and Mr. San
derson and myself agreed that it was best that his taxes should 
be abated; and we informed Mr. White of the fact; White 
said he would cross off the taxes.

I think Friday previous to the election, Mr. Aaron S. 
Stearns made his appearance, and wished to have him put on



the list. VVe told him his taxes had been abated. On the 
next Monday morning I think, Mr. Stearns presented a paper 
from Mr. White, stating that a certain amount of money had 
been deposited for Mr. Smith’s taxes. After some considera
ble discussion, Mr. Smith’s name was put on the list.

When Mr. Calvin Wells’ name was called on the check-list, 
I think he was not present. I noticed Mr. Wells depositing 
his general ticket in the box. I noticed also, that he did not 
vote for representative. Some time, 1 think about two o’clock, 
Mr. Wells made his appearance, and offered his vote for repre
sentative ; on turning to the check-list, we found he was 
checked; we accordingly told him he could not have the 
privilege of voting. There was considerable said ; he demand
ed his right to vote. We told him he could not vote. I told 
him I noticed he did not vote for town representative, but still 
did not see how we could admit him to vote, because his name 
was checked. The final result was, that he did not vote. He 
never yielded his right, to my knowledge. I noticed that he 
tendered a vote, but do not. know what was on it. Mr. Wells 
was pretty much engaged about his vote, and further stated 
that his vote should count if he had to go to Boston for it.

I don’t remember any thing of Porter Wells depositing his 
vote. I noticed that he came forward and claimed his right 
to vote for town representative ; he had a vote in his hand but 
I do not know who it was for. He also was refused on the 
ground that his name was twice checked.

When Asa Belden deposited his general ticket, I asked him 
if he was going to vote for representative ; he did not reply, 
but shook his head and turned round and went off. He then 
had in his hand a piece of paper of the size of a vote. No 
person, to my knowledge, made a demand of the privilege of 
depositing a vote-in the box except the two Messrs. Wells.

Questions by Counsel for Mr. Nash.
I cannot recollect the words that Oliver Smith used in asking 

the abatement of his taxes. I have been informed that the se



lectmen of the town have been in the habit of abating taxes, 
but do not know whether they have done it without meetings. 
The first selectman was never consulted about abating Smith’s 
tax, so far as I know. On the evening when Mr. Sanderson 
and myself agreed to abate the taxes, we came together with
out previous arrangement. While together, we signed some 
orders relating to town business. Mr. White, the collector, hap
pened in while we were together.

I saw no record of the abatement of the tax made on the 
collector’s book; [Mr. White, however, stated that he would 
cross it.] (The part of the answer in brackets objected to by 
counsel for Nash, but admitted by the justice.) The place 
where we met was at Bush’s tavern. I do not recollect whether 
there was a caucus that evening. We have usually transacted 
the business of the board of selectmen at that tavern. The 
certificate spoken of above is here annexed.

Printed tax-bills are not used in this town, so far as I know. 
It is customary to give a written receipt. This receipt, which 
I annex, differs from some that were presented that day. I 
cannot say that the other receipts presented that day were 
worded alike. When Stearns applied to have Smith’s name 
put on the check-list, we told him Smith’s tax was abated. I 
do not recollect that we said his name could not be put on the 
list before paying the taxes. I told Mr. Stearns that I did not 
believe Smith would ever ask to have his name put on the list 
after what he had said to me, and I asked him to defer it to 
the next meeting. I do not recollect that I told him I should 
like to see Mr. Smith.

I know that Harwood Smith voted for Thomas Nash, Jr. be
cause I saw him. I took particular notice because I had a lit
tle curiosity, as there had been an Abolition Society formed, to 
see who voted the ticket.

Questions by counsel for remonstrants.—I think Smith said 
he had never voted in town, and he would rather lose his right 
to vote than be obliged to raise money to pay the taxes.

Question by counsel for Nash.—I made no suggestion to 
Smith that he would lose his right to vote by the abatement of
iis taxes.



Question by counsel for remonstrants.—I could not yesterday 
recollect the circumstances as to Mosher’s vote for representa
tive. When Mr. Horace Dickinson was called last evening, 
the fact occurred to me which I had previously stated as to Mr. 
Mosher’s putting in his vote; that the votes were handed to 
Mr. Mosher when he was before the ballot-box; and I distinct
ly saw the name of Thomas Nash, Jr. on his representative 
vote.

Questions by Counsel for Nash.
It is my impression that, on the 29th of December last, I 

made oath that, in the election referred to, Jacob Mosher voted 
for Thomas Nash, Jr. 1, at the time of making this oath, dis
tinctly recollected seeing the name of Thomas Nash, Jr. on the 
ballot which Mosher deposited in the box. I was not confident 
last evening. The fact of having seen Nash’s name on the 
ballot was not in my mind last evening, when 1 testified in 
chief; I last evening had a faint recollection of seeing Nash’s 
name on the ballot, but not such a recollection that I was wil
ling to testify until I heard the testimony of Horace Dickinson, 
which recalled the circumstances. My memory of past trans
actions is not as good as that of many people. I cannot say 
whether it is possible that other important particulars relating 
to the town-meeting have passed from my memory. I cannot 
state what I have forgotten. So far as I remembered the facts, 
I have endeavored to state them accurately. I have heard the 
cross-examination of Rodolphus Sanderson, respecting the re
ceiving, assorting, counting and declaring the votes for town 
representative of Whately, on the 14th of November last, and I 
concur in that statement generally. In the following particu
lars, however, I dissent from it. I was employed in reading 
the names of persons voted for, and did not notice the ballots 
on the table, so that I cannot state what may have occurred 
respecting them.

I cannot recollect whether it was Luke B. White or some 
other person that called for a decision on the votes for Taft and 
Williams.

To my knowledge there were no such persons as Horace W. 
Taft or Charles Williams living in Whately on the 14th day of



November last. There was not I think any decision made by 
the selectmen about the votes for Taft and Williams until the 
final announcement of the vote. There was conversation about 
these votes, but I do not recollect that the selectmen said any 
thing to any one not of their own number respecting them. I 
cannot say positively that there was no decision respecting one 
of these votes, but I recollect none until the vote was finally 
declared. When I read the names of the persons voted for, the 
town clerk made a tally, repeating the name after me at the 
same time. I have no doubt he did this in every instance, 
though I did not see him make every mark. When I had 
ended the reading of names to him, he counted the marks he 
had made for the persons respectively voted for. I have no 
recollection of having a vote handed me after the clerk had 
done counting. It is my impression that there was none. I 
have no recollection of receiving such a vote after any one of 
the line of marks made by the clerk had been counted.

At some time, I think it was before the counting commenced, 
Mr. R. Sanderson handed me a vote, making, at the same time, 
some remark, from which I inferred that he had dropped the 
vote and picked it from the floor. It was a vote bearing .the 
name of Horace W. Taft. Mr. Sanderson made no similar re
mark about any other vote that he handed me, to my recollec
tion. This vote was finally counted as a ballot for town repre
sentative, and is so recorded on the town record. It was a 
printed vote.

Harwood Smith voted for town representative at that election. 
He presented himself before the selectmen some time before his 
name was called, stating that his business was urgent and he 
wished to vote and be away. The chairman consented to have 
him deposit his vote, which he accordingly did. The chair
man then called on the clerk, if I recollect right, to check his 
name, and it was not on the list. I think the chairman then 
requested him to withdraw his vote. He accordingly did with
draw his vote from the box, as I am very confident. After 
some consultation, he was permitted to vote. I saw him put 
the vote in. The consultation was among the selectmen. So 
far as T know, all the selectmen agreed to admit his vote. We



admitted him because we considered him a legal voter. It was 
agreed among the selectmen that Smith’s name had been left 
off of the check-list by mistake. I have no recollection that 
any thing was said about Smith in the meetings held by the 
selectmen to revise the check-list. Smith has lived in this 
town some years, and it is my impression that his name has 
been borne upon the check-list and that he has voted in town. 
The case was so plain that the selectmen had no doubt of his 
being a legal voter; at least I took it so. At the time Smith 
withdrew his vote from the box, there were but few votes in 
the box. It had dropped from his hand, but he had not left his 
place before the ballot-box. I saw the vote when he dropped 
it in the box and kept my eye upon it, and there can be no 
doubt of his taking out the same vote he put in.

Questions by counsel for remonstrants. I saw two printed 
ballots in the box before it was turned. No declaration was 
made, to my knowledge, that voters must vote for both tickets 
at once, and would not be permitted to cast a separate vote af
terward. There was a request made, that voters should vote 
both tickets at once—and the previous conversation between 
the selectmen was, that this request should be made for our own 
convenience.

Recalled, Jan. 23d. I do not recollect of John Brown, Jr’s 
telling me or the selectmen, that he had let himself to go to 
Palmer for 6 months. I cannot say of the Charles Williams 
vote more than this, that I think there was on it Charles Wil
liams, Deerfield, and the word Deerfield was written.

I never told any one that I had said that a vote was picked 
up from the floor, but I knew it was false when I said so. The 
gentlemen came in to the meeting of the selectmen at Bush’s ; 
and I think Mr. L. B. White in the first place accused me of 
stating that I picked up a vote off of the floor. It rather ir
ritated me, and I told Squire White that it was a lie, as near as 
I can recollect. There was a great deal of noise in the room 
—a great deal said. After the chairman of the selectmen had, 
in some measure, restored order in the room, I told the gentle- 

7



men present all that I knew about it, and I think all that 1 ever 
told any person respecting it—that was this : that I inferred 
from Mr. Sanderson that the vote dropped and he picked it up. 
That was all, that I know of, that was said by me respecting 
the vote. After the box was turned we began to count; Mr. 
Graves and Mr. Sanderson sorted, and I read the names on the 
ballots to the clerk. After going through with the list, the 
ballots were counted. I counted twice those that I sorted ; I 
don’t know about the rest. 1 noticed two printed ballots in the 
box before it was turned. I heard no declaration that Nash 
was elected. The ballots were in two piles—those for Nash 
and those for White ; I think it was the ballots for Nash that I 
counted ; it is those that I mean to be understood as having 
counted twice; the counting agreed with the clerk’s tally.

Questions by counsel for Nash.
1 have no recollection of a disagreement in counting the 

governor vote. I should think more than half the ballots were 
in the box when I saw the votes for Taft and Williams. The 
votes in the box were not stirred up or turned over any way to 
my knowledge. I do not know that I put my hand in the 
box or turned over ballots. It would depend something on how 
they emptied the box, whether the two votes would come in 
the middle or on the top of the pile of votes. As nigh as I can 
recollect, the box was turned bottom-upwards. I do not recol
lect any thing about any motion of the box by which the rela
tive position of the votes in the box would have been changed 
in the pile of votes. I do not recollect Luke B. White’s ask
ing any decision of the selectmen before the tallies were count
ed, nor at any other time. I do not recollect, in particular, 
whether there was any thing said about one of the printed 
votes before the other was produced. I am not able to say why 
the record of those two votes was not made before we began 
to count the tallies. I do not recollect that there was any de
cision about one or both these votes, not till they were declared 
off. I do not recollect whether I did, or did not, put all the



ballots together after I had read them to the clerk. I am not 
able to say what was done with the ballots.

No one asked the selectmen to count the ballots back, in my 
hearing.

I have no recollection. I do not recollect of Elbridge Crafts 
saying any thing to the selectmen, either when Calvin Wells 
made his application, or after the governor votes were counted, 
or of their saying any thing to him.

SE T H  BARD WELL.

F ranklin, ss., Jan. 23, 1843.
Taken, subscribed and sworn to, by said Bardwell, by agree

ment of the parties. Before us,
DAVID STOCKBRIDGE, 
LUKE B. W H ITE,

Justices of Peace.

I, Chester Bardioell, of Whately, of lawful age, depose and 
say :—I was present at the town meeting in Whately on the 
second Monday of November last. When I deposited my bal
lot for representative, I saw a vote with Horace W. Taft’s name 
on it in the box. I could not certainly say as to the time I 
went in. I was not in at the opening of the meeting. I should 
think they had got about two letters below my name. I did 
not vote when my name was called. I only staid a short time. 
I staid till the selectmen decided there was no choice and they 
voted not to send. I should think it might be half an hour or 
more before the declaration was made. I could not say whether 
I went in before dinner. I have no distinct recollection of the 
time when I went in, nor whether I went in before or after 
dinner. I was at the back side of the room when the declara
tion was made, but did not notice the particulars.

Questions by Counsel for Nash.
Ques. Will you state the name of the candidate for gov



ernor, lieut. governor, senators and representative to Congress, on 
the democratic ticket ?

Ans. I could not state those names. I care so little about 
politics, I could not remember.

B y  Counsel for Remonstrants.
1 am a practising physician. I am also a magistrate.

CH ESTER  BARDWELL, 2d.

F ranklin, ss. J an. 23, 1843. Taken, subscribed, and sworn 
to, by said Bardwell, by agreement of parties, before us.

DAYID STOCKBRIDGE,
LUKE B. W H ITE,

Justices of Peace.

1, Rhodolphus Sanderson, of Whately, depose and say, that as 
a selectman of Whately, I aided in presiding at a meeting there 
held on the second Monday of November last. The chairman 
requested the voters to bring in their votes for the state ticket 
and the town representative at the same time. Ido not know how 
Mosher, or Walter P. Dickinson, or Oliver Smith, voted. [I 
saw Mr. Thomas Crafts hand Mr. Mosher a vote, and he depos
ited that vote in the town representative box.] (This state
ment in brackets objected to by Mr. Nash’s counsel.) I was 
present when Calvin Wells claimed to vote. He said he had 
not voted, and demanded the privilege. The chairman hesita
ted. I stated at first that he had a right to vote ; but when I 
saw his name was checked, I did not know how to get over it. 
He claimed his privilege a number of times ; he said if Nash 
was elected he should go to Boston and dispute his seat. I 
went to him after he sate down, and said something about it, 
hut he said he should not waive his privilege. I know noth
ing of Walter P. Dickinson’s land in Hatfield. I was assessor 
in 1810, and I found him working with one Crafts, and did not 
take his list, because he told me he was only working there



a few days—and I considered him a transient person. I do not 
know of any place that he has made a home for any length of 
time in Whately. This last fall, when we were revising the 
list, he told us he had come to Capt. Wells’s in April and en
gaged himself for the summer, and had gone away from there 
and been “ all round the sap-works.”

I understood from Bardwell that Oliver Smith requested that 
his taxes should be abated, and we accordingly abated them 
upon discussing the matter.

Questions by counsel for Nash,
When Walter P. Dickinson applied to have his name put on 

the check-list, he claimed to be an inhabitant of Whately. I 
do not recollect that when he said he had been to the east, he 
intimated that he had been to any other town to live. He 
voted in this town I should think a year ago last November. 
In the box in which the votes for town representative had been 
deposited, the selectmen found, when they came to count them, 
four kinds of ballots; viz: for Thomas Nash, Jr., for Justus 
White, for Horace W. Taft, and for Charles Williams. These 
last votes had, I think, the name of a town upon them severally. 
On the vote for Williams, I think the words “ for register of 
deeds” were printed, but of this I am not positive. The 
selectmen counted these two last-named votes as ballots for 
town representative. I think Luke B. White said something 
about deciding whether these votes were to be counted as bal
lots for representatives, or as blanks ; this was before the result 
of the balloting was announced, and, I think, while we were 
counting the votes. The selectmen consulted together upon 
this request of Mr. White’s. They determined that they were 
not blanks. This was my mind, and I understood that Mr. 
Bardwell agreed with me. I understood the first selectman to 
say, that he did not know, but he must call them blanks. The 
decision of the selectmen was not made known to the meeting 
at that time. These two votes were finally counted as ballots 
for representative. There is no such man as Horace W. Taft, 
nor any one bearing the name of Charles Williams, living in 
the town of Whately, nor was there at that time.



There were a large number of votes cast that day for Horace 
W. Taft and Charles Williams, for register of deeds. Taft 
lives in Sunderland, and Williams in Deerfield.

When the poll was turned, I saw the votes for Taft and Wil
liams in the pile of representative votes. Neither of them got 
on to the floor during the counting, to my recollection. I do not 
know but I said, in some remarks, that I thought, for a moment, 
one of them fell on the floor. I never said, of that vote, that I 
did not know where it belonged. I do not recollect that any 
thing was said, at the time we abated Smith’s tax, about lay ing 
the subject before a meeting of the board of selectmen. The 
first selectman was never consulted before the abatement of 
Smith’s tax, so far as I know. He has made no objection to it 
since, however. No other tax has been abated since I have 
been a selectman. On Monday morning of the town meeting, 
Oliver Smith appeared before the selectmen. He came to see 
about his name being put on the list. Some conversation oc
curred respecting the abatement of his taxes. The only expres
sion of his that I can recollect, is, that “ he did not suppose we 
were going to cut him off forever,” or something like that. I 
supposed he referred to what he had said to Bardwell about 
having his tax abated, if he lost his vote. I have no recollec
tion that he disputed the accuracy of Bardwell’s statements. I 
think he did not say Mr. Bardwell had misunderstood him, but 
1 could not say positively.

Questions by Remonstrants' counsel.

Porter Wells requested to vote for town representative, and 
we did not allow it. I myself stated, that I thought he could 
not be barred. I noticed that Justus White did not vote for 
town representative.

Recalled, January 23a!. I don’t know that I noticed whether 
Thomas Nash, Jr. did or did not vote for town representative. 
I was present at the meeting of the selectmen, in relation to 
granting Nash a statement or certificate. I did not hear Nash 
demand a certificate. Mr. Nash came in and sat down by the 
table, and, as near as I can recollect, he asked what we were 
going to do about it. I think the chairman or Mr. Bardwell



stated, they had made a decision, and they had seen no reason 
for altering their minds. Mr. Harvey made some remarks about 
this time, about giving him a statement of facts. One of the 
selectmen told him he might have the privilege of the record. 
Before this took place, there was something said of a vote’s drop
ping on the floor. Some one charged Capt. Bardwell with say
ing, that he or some one, picked a vote from the door. I think 
he replied, if any one said he picked a vote from the door, it 
was false. I remember nothing dednite as to what has been 
said about Capt. Bardwell’s admitting that he had said a vote 
was picked from the door, and saying he knew it was false 
when he said so. I do not recollect of his saying those words. 
I do not recollect so distinctly, that 1 can testify on the subject 
as to what he did say. I think I made a remark upon this, 
that no one saw me pick up a vote off from the door. Then I 
went on to explain pretty much as Mr. L. B. White has testi
fied. As nearly as I remember, I said that when I went to 
sorting the votes, I saw those two votes ; those Williams and 
Taft votes ; and, as I sorted them, I poked them on one side, 
thinking that I would not name the votes to the other select
men till the Nash and White votes were checked. I am not 
sure whether I stated all these particulars then : I think I did 
not. This Williams vote then was handed to one of the select
men. Some discussion then arose upon the Williams vote. 
Mr. Bardwell and myself, as I understood his mind, thought it 
ought to be counted as a ballot. Mr. Graves rather hesitated, 
and said he really did not know how to decide i t ; did not know 
but he must call it a blank. I did not understand this to be 
meant for the public. As near as I can recollect, I had the pile 
of votes for Justus White to count. I think I had counted 
them once, but won’t be positive about it; it occurred to my 
mind that there was one vote that had not been produced. I 
looked for it, and turned and stooped a little. I then saw the 
vote, and handed it to Capt. Bardwell. I don’t know but I 
might have said, when I stooped, that I thought I had dropped 
it, but am not sure. I cannot say positively whether the vote 
was under my hand, or stuck to my hand ; I have no definite 
impression which; there was considerable confusion at the



time. After the clerk had checked the votes, they were twice 
counted; both countings agreed, and also agreed with the 
clerk’s tallies.

I did not understand, from what the chairman said at the 
opening of the meeting, that persons must vote for both tickets 
at once, or be excluded from voting afterwards.

I don’t remember John Brown, Jr.’s asking to vote at the 
town meeting ; we had some talk after the meeting, hut I don’t 
recollect his coming to demand to vote during the meeting. 
I recollect Belden’s coming up and asking to vote. I think I 
told him his name was not on the check-list. I don’t know 
who held the box at that time. I am confident I did not hold 
it myself.

I remember Abner Field’s saying he had been in town six or 
seven months, and that he had paid taxes. I do not remember 
what he said, very particularly. I think he spoke of hiring a 
place here, but can’t state exactly what.

Questions by counsel for Nash.
I did not say Thomas Nash, Jr. did not ask for a certificate; 

I said he did not demand it. I make a difference between ask 
and demand. I inferred, from what he said, that he asked it. 
He spoke low. I took it that it was in answer to what he did 
say. that the selectmen refused him a certificate. I should think 
that, at the meeting at Bush’s, Capt. Bardwell did say that at 
the town meeting he, at one time, thought the vote had fallen 
on the floor, or was lost. I can’t be positive of this. I do not 
know whether he said this in justification or no t; I supposed, 
however, it was to explain some words that passed between 
him and others.

I said something about the vote. It might be that I did 
know hut I was to blame, or had done wrong, or something 
like that, for not looking it up before. I had not seen the whole 
of the footing on the clerk’s paper when I brought forward the 
Taft vote. I had seen Mr. White’s, because I had his votes, and 
had counted them once certain.

I do not recollect whether I had or had not heard, at that 
time, how many votes Nash had. There was a good deal of



conversation, bade and forth, at that time. I can’t say I know 
how many votes Nash had at that time.

When I poked the Taft vote, as stated above, ] moved it 
sidewise towards me. 1 could not tell whether 1 moved it one 
foot, hut should not think I did. 1 cannot tell whether Capt. 
Bardwell stood between me and Graves at that time, but should 
think not. The vote lay not a great way from that place until 
it was finally counted. I cannot tell when this vote first stuck 
to my hand or got under my hand. When I moved the votes 
for Taft and Williams, I should think 1 did not put them very 
close together. 1 should think they might have been from five 
to seven inches apart. When the W illiams vote was handed 
to the selectmen, I could not state where the Taft vote was, but 
presume it was on the table. I cannot recollect why it occurred 
to my mind that there had been but one vote produced.

RHODOLPHUS SANDERSON.

F ranklin, ss. Jan. 23, 1843. Taken, subscribed and sworn 
to, by said Sanderson, by agreement of parties. Before us,

DAVID STOCKBRIDGE,
LUKE B. W H ITE,

Justices o f the Peace.

I, George Wait, of Hatfield, of lawful age, depose and say : 
Willard Belden, of Whately, let himself to me, commencing 
the 28th day of March last, to remain eight months certain, and 
longer if we did not get our fall work done. He in fact worked 
eight and a half months. He was there most of the time. [I 
don’t know how he passed the Sabbaths; I suppose most of 
the time riding about.] (Objected to by counsel on both sides.) 
He did not pass his Sabbaths in Hatfield. He usually went 
away Sunday mornings, and came back Sunday nights. Some
times he would say he had been to Northampton, and once to 
Conway. His washing was done at our house during that 
time; his trunk was there. I don’t recollect ever hearing him 
speak of any place as his home.

B



Questions by counsel for Nash.
I did say, in my examination in chief, that Willard Belden 

usually went home on Sunday mornings. I meant that he went 
to Whately. I called Whately his home, because he formerly 
lived there. He lived there at the time I hired him ; at least 
my first conversation with him about hiring was there. He 
has lived about four or five miles from me. I know nothing 
but he has lived there since he was born. I supposed that 
while he had his washing, &c. done in Hatfield, his home was 
there. I said he went home because he had lived in Whately. 
I do not know whether Belden had, or had not, some washing 
done in Whately. It is customary, in our town, to do the 
washing for hired laborers, unless there is a bargain to the con
trary. I never heard Belden intimate that he intended to live 
in Hatfield any longer than the time for which he let himself to 
me. I do not know whether he intended to return to Whately 
or not. He once told me, I think in July, that he had sold out 
his place in Whately to his brother; that is, he had sold out 
his right, and his brother was to take care of the old people. 
I am sure he did not tell me he had bought out instead of sold.

I was not summoned here. I was invited. John Bardwell 
met me in the road, and he requested me to come here. He 
would probably have called at my house if he had not met me.

I suppose Belden went to Whately when he closed his labors 
with me. I know nothing but that Belden intended, while liv
ing with me, to return to Whately after his term of service ex
pired. Belden’s father lived in Whately while Belden lived 
with me. He never told me that his father lived on his place.

GEORGE WAIT.

F ranklin, ss., Jan. 23, 1843.
Taken, subscribed and sworn to, by said Wait, by agreement 

of parties, before us,
DAVID STOCKBEIDGE, 
LUKE B. W HITE,

Justices o f Peace.



1, John H. Bard well, of Whately, of lawful age, testify and 
say : Four or five weeks ago, I was at Mr. Wood’s shop. 1 
asked Belden why he turned loco ; I said to him, “ you were as 
good a whig as any of us two years ago 1 asked him why he 
did not vote for White for representative. He said, “ he did 
not want to vote at all ; but if he had, he should have voted for 
him.”

Question by counsel for 
up at Dea. White’s.

Nash. Asa Belden was brought 

JOHN H. BARDWELL.

F ranklin, ss. January 23, 1843.
Taken, subscribed and sworn to, by agreementof parties. 

Before us,
DAVID STOCKBRIDGE,
LUKE B. W H ITE,

Justices of the Peace.

I, Eliphaz H. Wood, of Whately, of lawful age, testify and 
say : Asa Belden worked at my shop until two weeks ago last 
Saturday. I knew ofElbridge G. Crafts, and others, trying to 
get him to give in his evidence. L. B. White and said Crafts 
came there to get him to come up into the street here, as I 
understood, to sign a deposition. He did not go ; I was out 
and in my shop at the time, f I did not hear all the conversa
tion ; but Mr. Belden informed me, after they went out, what 
was going on. Belden said they wanted him to sign a deposi- 

. tion that he wanted to vote for Thos. Nash ; he said he would not 
sign it; he said he would not be dogged round by them ; he 
said he did not want to vote for Nash, and would not have voted 
for Nash, if at all.] (Objected to.) Crafts and White brought a 
deposition for him to sign ; he shook his head and said he 
should not sign it. I said to him, in their presence, that, “ ac
cording to the conversation he and I had had, he would be 
signing a lie if he signed it.” He said, “ he knew i t ; ” those



were his words. I did not hear the deposition read ; I heard 
some part of it talked about ; it was to the effect, as I under
stood it, that, “ he was desirous of voting, and was in like cir
cumstances with some others that would have voted for Nash.” 
He had not, to my knowledge, signed any such paper, when 
he left me. When the deposition was exhibited to him, he 
shook his head, and said he would not sign it.

Questions by counsel for Nash. I did not tell Belden that 
“ I would not be dogged round by them, if I was he.” Mr. 
Belden was requested to go out in the back shop a number of 
times, by those who were there. I said to Belden, that, “ I 
would make up my mind ; I would not be out and in so much.” 
This was after they went away ; I do not recollect telling 
Noah Dickinson that I told Asa, “ not to be dogged round by 
them.” I had conversation with Samuel Dickinson and 
El bridge G. Crafts ; I do not know but with both of them ; I 
cannot recollect I told them, 1 did not see how Belden could 
sign a deposition according as he had talked with me, previous 
to their coming there and since. This is all I recollect say
ing to them : I took such special care of Asa Belden, because 
I felt that if he signed the deposition, he would sign that, that 
was not true. I supposed he was capable of judging whether 
it was true or false.

Marcus Morton was the candidate for governor, on the 
democratic ticket; I cannot tell you the others ; I do not know 
as 1 saw a ticket on the day of election.

John Davis was the candidate for Governor, on the whig 
ticket. I do not, at this moment, recollect who the other can
didates for lieut. governor, senators, and representative to 
Congress, were. E H W 0 0 D.

F ranklin, ss., January 23, IS43.
Taken, subscribed and sworn to, by consent of parties, 

before us,
DAVID STOCK BRIDGE,
LUKE B. W H ITE



I, Leander Clark, of Whately, of lawful age. depose and 
say :_I was at the town meeting on the second Monday of No
vember last. On that day, during the time that the meeting 
was being holden, I was at Captain Wells’s tavern. Walter 
P. Dickinson stood on the piazza, and I said “ Walter, I didn’t 
think they would put your name upon the lis t; I was surprised 
at it.” He laughed, and remarked, that he did not much think 
they would put him on the lis t: he did not much think himself, 
he was a voter. He said he thought he would try and get on 
the list. Says he, “ Clark, you know I don’t care about i t : its 
just like playing ball, and all I care about it is to beat.” At 
the town meeting, I made the motion not to send, and Mr. 
Luke B. White seconded it. Mr. White came to me, and said, 
that if I would make a motion not to send, he would second it. 
Said he, “ you and I know there is no choice, and there is no 
use in sending this year,” and repeated his statement, that if I 
would move not to send, he would second it. I should say that 
of those who voted, there were three to one voted for not send
ing. I can’t say how great a proportion of the meeting voted.

I was at the meetings for the revising of the list. 1 was pres
ent when Abner Field made his statement to the selectmen. 
The selectmen put the usual question to him, if he had resided 
in town six mouths. He said he had been a resident of the 
town the last seven months. I think he named seven, and am 
certain he named as many as six. He was asked if he had 
paid a tax within a year : he said he had ; that was pretty 
much all. He was before the selectmen but a few minutes, and 
I don’t recollect that any one raised an objection. I was in 
when Walter P. Dickinson’s case was up, but would not under
take to state what was said. I don’t know but Willard Belden 
might have spoken when he was in there. 1 presume he was 
asked the usual questions, and answered them, but I don’t re
member the particulars. John Brown, Jr., in the month of 
September, at Horace B. Fox’s shop, told me as follows : I in
quired of him where he worked now; he said nowhere; he 
said he had let himself to Bill Mitchell, to go to work in Palmer 
for six months.



f heard the chairman of the selectmen call on the voters to 
bring in their votes for the general ticket, all on one ballot; and 
their vote for representative to the Legislature at the same time. 
It was not said that they must vote for both at once, or not 
afterwards, that I heard. I heard Calvin Wells claim his vote. 
I know nothing of Mr. W ells’s having waived or relinquished 
his claim to vote in any way. Mr. Wells said he would not 
relinquish his claim.

L had been out of the house. As I returned and stepped into 
the house, I heard a controversy as to the register of deed 
votes. I went up to the desk and asked Mr. Graves if he was 
going to count ballots blanks ; he replied that they were not, and 
had decided to count them votes. The law was notread or re
ferred to in my hearing. The decision had, I presume, been 
made before I came in.

I was for a short time at the meeting, when Mr. Harvey 
asked the selectmen for a statement of facts for Mr. Nash. I 
did not hear Mr. Nash apply for a certificate, but I think Mr, 
Harvey asked the selectmen if they were going to give Mr. 
Nash his certificate. Mr. Graves said he thought he should be 
violating his oath if he did it, and read the 13th section of the 
4th chapter of the Revised Statutes; and remarked that he 
should not suppose that any man could, after reading that, un
der the circumstances, give a certificate. There might have 
been more said, which I do not recollect.

Mr. Harvey then applied for a statement of facts. I don’t 
recollect his giving his reasons ; 1 can’t recollect the conversa
tion. I can’t say that Harvey did or did not state that they 
did not expect a certificate, but wanted a statement of facts 
I did not hear hardly a word of the conversation that has been 
testified to, between Sanderson, Bardwell and Harvey, about 
the vote said to have been picked from the floor.

I have twice represented the town of Whately, in the Legis
lature. I have a number of times been moderator in the town 
meetings here.

It has always been the practice in town, so far as I have 
known, when a man came into town and worked six months,



to allow him to vote after that time if still working here; and 
I have known instances of their being allowed to vote when 
they intended in a few days to return home. When I use the 
word home, I mean their former residence. I have never 
known an instance of these six-months-men being objected to 
on either side ; and I have been one of a committee before the 
selectmen repeatedly when the list was to be revised.

Questions by Counsel for Nash.
It was White who said to me that we knew there was no 

choice ; I am sure of it, because he said further, there was no 
use in sending this year, as there was nothing of importance 
to be brought before the Legislature. I told him if he would 
vote for it I would make the motion. He said he would.

I should think more than half of the voters in the meeting- 
house voted on the question. I should think not a great many 
had gone home ; I heard it said that several had gone home.
I did not hear it stated that the democratic party would not 
vote on the question. I did not hear Thomas Crafts say any 
thing ; I saw him standing up and he appeared to be speaking, 
but I could not hear. This, I think, was before, my motion, but 
won’t be positive. Mr. Wait made a motion to adjourn a few 
minutes, if the selectmen thought best. I heard no other mo
tion till I made mine. I do not recollect that I made remarks 
in reply to Thomas Crafts ; I was in quite the south part of 
the meeting-house, and Crafts in the north ; Daniel Brown 
spoke about that time. He replied to remarks by Wait, I can
not say what the subject was. I should think Brown and 
Crafts were not speaking to a motion ; I have no recollection of 
a motion. They do not usually speak to motions here in our 
town meeting. They often speak when there is no motion.

Abner Field did not explain to the selectmen, as I recollect, 
the circumstances of his residence in town six months. The 
usual question was asked him, and he replied to it. There 
was something said, when Willard Belden was before the se
lectmen, and I think it was said by Thomas Crafts, that if a 
man went away to work for six months with the intention of



returning, he could return and vote. That was the ground he 
took.

At the opening of the polls, when the chairman directed the 
votes to be brought in, I was standing in the centre aisle, about 
two thirds of the way from the desk to the door. This is per
haps thirty feet from the desk.

I asked Calvin Wells if he hadn’t better waive his right to 
vote. I told him the reason was that, as his name was checked, 
those dozen on the other side, whose names were checked, 
would come up and offer to vote, and there would be no end to it. 
1 said so because I thought there would be an effort to bal
ance his vote. I meant to testify that I would not be positive 
who it was that asked for the certificate at the selectmen’s 
meeting, but I think it was Mr. Harvey.

I heard Col. Harwood say, at this meeting, that he presumed 
the story was current, in Boston, that the selectmen had picked 
votes off of the floor during the counting of the votes. He did 
not say, in my hearing, that I recollect, that he wanted it con
tradicted.

I could not tell who he was speaking to when he said this.
(files.—Did not Col. Harwood, when the statement of facts 

was applied for, say that “ they wanted it to make capital off”
Ans.—I have heard that remark made at some time, but can

not tell who it was by, or when it was made. I would not 
be willing to testify that it was not made then or that it was.

At this meeting there was some talk commenced about a vote 
being picked from the floor, but I did not hear it through. I 
have, during the examination of witnesses here, suggested some 
few things to the counsel for remonstrants.

B y counsel for remonstrants.—At the time, I thought there 
were full as many democrats as whigs that voted not to send. 
The democrats, I think, stood, many of them, on the north 
side of the house, and I had a good chance to notice them.

F ranklin, ss. Jan. 23, 1843. Taken, sworn toby said Clark, 
and subscription waived, by consent of parties. Before us,

DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices o f the Peace.



I, Porter Wells, of Whately, of lawful age, depose and say : 
that I am a legal voter of said Whately, and was so on the 2d 
Monday of November last. 1 went into the meeting between 
11 and 12 o’clock; when my name was called I went and de
posited my vote—one vote for the general ticket. [I also de
posited a vote for register of deeds.] (The part between brack
ets objected to by counsel for Nash.) This last was a printed vote 
for Horace W. Taft, of Sunderland. 1 deposited my vote for 
the general ticket in one box, and my vote for Taft in the other 
box. I do not know that there were more than two boxes 
then open. When 1 deposited these votes, I did not know that 
the box was open for town representative. After that time, in 
the course of the day, I saw another box open, which I was 
informed, was the box for register of deeds. I did not notice 
any label upon the outside of any of these boxes. I did not 
discover that the third box was open till the latter part of the 
afternoon. Between one and two o’clock, I think, I offered to 
vote for town representative ; I had a ballot for Justus White 
in my hand ; [I offered to deposit this ballot in the box.] 
(The sentence in brackets objected to by the counsel for Nash.) 
The selectmen asked me if I had not voted. I told them not 
for representative. The chairman of the board said he had 
made a public declaration that votes must be brought in at one 
time—and said he could not receive my vote on that account. 
When I found he would not receive my vote, I told him I had 
not voted and did not like to lose the privilege, and demanded 
the privilege of voting.

Questions by counsel for Nash.

I saw the box in which votes for town representative were 
deposited. When I went round to vote at first, I put a vote 
into one apartment for the general ticket, and 1 put a piece of 
paper into the other apartment. This piece of paper was the 
one I have described as having on it the name of Horace W. 
T a ft; I do not know that I saw my name checked. In the 
course of the day I offered to put another piece of paper bear



ing another name, as I have before stated, into the same box 
in which I had deposited that bearing the name of Taft—and 
this was before the box was turned and the votes counted. I 
have no recollection of hearing any thing said of others who 
would have voted if I did. My impression is, that Calvin 
Wells was not present when I demanded the privilege of vot
ing in the afternoon ; he came in, however, before I got through 
with the discussion which arose on that demand.

PORTER WELLS.

F ra n k lin , ss., Jan. 23, 1843.
Taken and sworn to by said Wells, by agreement of parties. 

R p fn rp  n s
DAVID STOCKBR1DGE, 
LUKE B. W HITE,

Justices of the Peace.

I, Calvin Wells, of VVhately, of lawful age, depose and say: 
that I was a legal voter of Whately at the election there held 
on the second Monday of November last. I went in. I should 
think, some time after one o’clock, and voted for State officers. 
I was not then aware that any but State officers were being 
voted for. Soon after this a box was opened for register of 
deeds, and I went up and deposited a vote in that. [Soon after 
that, I went up and presented a vote for Justus White, which 
I offered to put in the representative box.] (The sentence in 
brackets is objected to by the counsel for Nash.) The select
men said, “ stop;” loooked at the check-list, and Mr. Thomas 
Crafts said, “ if his name is checked he has no right to vote.” 
The selectmen said my name was checked. I told them I was 
willing to take my oath I had not voted ; that I had a right to 
vote as long as the polls were open, and I meant to exercise it. 
Bard well, I think, said, “ I have no doubt he has not voted, 
and I should have no hesitation in letting him put in his vote.” 
The others hesitated. I asked them to make up their minds, 
as I was not going to wait all day. Soon after that, I went



back and took a seat. Soon, Mr. Sanderson, one of the select
men, came into the seat where I was, and asked me if I would 
waive my right. I told him I would not. 1 did not in fact vote 
for town representative that day.

I know something of Walter P. Dickinson, but not much. 
He is a native of Hatfield. L understand his mother resides 
there, and he claims to have real estate there. He is a single 
man. I do not know of his having lived in Whately a year 
at a time. He was sick a year ago this winter, and went to 
Mr. Russell W ait’s, in Hatfield, and staid till he got better—I  
should think a month or two. In the latter part of the win
ter I saw him at Capt. Wells’, in Whately. I think he was 
taxed here a year ago last spring.

I know Jacob Mosher. I was at the meeting of the select
men at which he applied to have his name put on the list. I 
was then [acting] as a member of a whig committee to see that 
the list was properly made up. I understood him to say he had 
been gone about three years; that he worked one day at the 
highway, and voted two or three times, and came back in Feb
ruary last. He was staying in Pittstown, New York. He said 
he went there to get money to build him a house. Mr. Sander
son asked him if there was not difficulty between him and his 
wife, and he said there was not that he knew of.

Questions by Counsel for Nash.
When Mr. Sanderson asked me to waive my right to vote, he 

stated no reason for that request.
I do not know that Walter P. Dickinson has voted or paid a 

tax in any other town for several years past. He is a roving 
sort of man. I do not know that he always returns to Whately 
from his rambles, but I saw him here to-day. I think it pos
sible, that when Mr. Dickinson has been out of town he has 
been out on business. I could not say what his intentions may 
have been about returning. When Dickinson was sick he oc
cupied a potter’s shop, in the south part of this town, and I 
suppose he went to Mr. W ait’s, because it was most convenient. 
His brother’s house was a short distance further from the shop, 
but his family were sick at that time. W ait’s house was a



dozen or fifteen rods from the shop. I do not recollect that 
Mosher, at the time he applied to have his name put on the list, 
said any thing about sending money home. He might have 
said that he brought money home with him.

Recalled, January 23d. Mr. Sanderson came to me and
asked me if I would waive my right. I told him I would not. 
I should think that, while 1 was standing at the ballot-box, 
demanding my right, T. Crafts said, “ If you let that man 
vote, there are other ones that will want to vote.” I told him 
to letch them forward. 1 remember saying, the last thing I 
said after Mr. Sanderson had left the seat, that, if Mr. Nash 
was chosen, 1 would contest his seat.

I have been a representative of the town ; have been a 
selectman perhaps half a dozen years in all.

The selectmen are generally overseers of the poor; and I 
have never known any taxes abated except by the selectmen, 
unless when the assessors have made a mistake as to the 
amount of taxes, in which case they rectify the mistake them
selves.

I have not known the usage in other towns as to the quali
fication of voters; I have known it in this. The usage has 
been, when persons have been here six months, and have paid 
a tax in the ¡Mate, to allow them to vote, although they might 
be intending to go back to the place they came from, after their 
summer s work was done. I don’t know of persons in the 
opposite condition being allowed to vote. Instances of this 
last kind me pretty rare here. I don’t now recollect of any. 
The title has occasionally been objected to at meetings of the 
selectmen ; but I think both parties have had persons vote 
under it. I did not mind particularly as to Abner Field’s 
statement to the selectmen ; there did not seem to be any 
objections made by either party to him. I knew a young 
man, who had lived with Luke B. White six months, whom 
we put on the list of voters, but lie did not vote here. I 
heard Willard Belden’s statement; he did not say much for 
himself. He was asked where he lived this season; he said



at Hatfield ; went there not far from April 1st ; let himself for 
eight months, and was still living there. Mr. Crafts said his 
home was here, and his intention was to return. I stated, in 
presence of the selectmen, that his letting himself for eight 
months, and his still being there, was sufficient evidence of his 
intention.

Questions by counsel for Nash.

I do not recollect a case where a person who had been 
absent six months, and lately returned, has ever offered a vote 
here. I do not recollect such a case occurring.

Ques. Was not Samuel Dickinson allowed to vote here 
after he had been absent more than six months, and lately 
returned ?

Ans. Not to my knowledge. 1 was not here at the next 
election. He returned in the fall, after the November election. 
I was not here at the March election. I did not see the check
list before or after the election. The second time, I cannot 
say how long he stayed. I should think he was allowed to 
vote the second time he came back. I do not know whether 
I was or was not a member of the board of selectmen when 
he came back the second time. I do not know how long he 
was gone the second time. [If a person in the circumstances 
of Samuel Dickinson had not been gone out of the State more 
than a year, he would have a perfect right to vote here on his 
return. This is what the law says.] (Objected to by counsel 
for remonstrants.) I think Willard Belden did tell the select
men that he did not intend to stay in Hatfield after his time 
was out.

Ques. In your answer, above objected to, do you refer to 
the provision of the Revised Statutes, which mentions a year’s 
residence in the State as one of the qualifications of a voter?

Ans. I do.
The last question and answer objected to.

CALVIN WELLS.



Jan. 23, 1843.
Taken, subscribed, and sworn to, by the said Wells, by 

agreement of parties, before us,
DAYII) STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

I, Samuel B. White, of Whately, of lawful age, depose and 
say :—that I heard Mr. Seth Bardwell testify as to the conversa
tion of himself and Sanderson, as to the abatement of Oliver 
Smith’s tax, and that his account is correct, as far as I recol
lect. I had repeatedly endeavored to collect Smith’s tax, 
without success. I was collector and treasurer for the years 
1841 and 1842, and the same night that they told me to abate 
the tax, I crossed it out for both years, and charged the town 
with this amount. In Whately, it is the practice of the select
men to abate the taxes ; they have frequently done it with me, 
and they not infrequently draw orders when all are not 
present; I have not, however, known them do any business at 
such times except drawing orders. The present board live 
some two miles apart ; I heard Calvin and Porter Wells cla'im 
their right to vote, and heard an altercation going on in regard 
to it.

I have heard Walter P. Dickinson say, this season, that he 
had standing grass in Hatfield, which he wanted I should buy.

Questions by counsel for Nash. I gave to Aaron S. Stearns 
the receipt for Oliver Smith’s tax, which is annexed to the de
position o f --------------. Stearns paid me the amount of money
named in it. He said he paid it for Smith’s tax. I gave, the 
town credit for the amount, as money paid by A. S. Stearns 
for Oliver Smith’s tax, for 1842. I told the selectmen, when I 
settled the town books for 1841, that they had better abate 
Smith’s tax.

I think that cases may occur where persons may own and



sell standing grass, on land not belonging to them. 1 think it 
may have been sold at auction, and re-sold in the neighboring 
towns. Dickinson said, in this case, that it was his land, 
and his grass, and he was going to have it, and wanted to sell 
it. I knew at the time, that his claim to the land was a 
contested one.

Questions by remonstrants' counsel. 1 don’t know where, 
in Whately, Walter P. Dickinson made, or claimed to make, 
his home.

Questions by counsel for Nash. Harwood Smith was taxed 
in this town, last year. He did pay a tax year before last, but 
not his last year’s tax. 1 do not know whether I returned 
Smith to the selectmen or n o t; I have not seen the list since I 
returned i t ; I ought to have returned him, if I did not. If I 
did not return him, it was a mistake. If there was a mistake, 
it probably arose from the fact that he paid his tax year before 
last, on town-meeting day, and took his receipt, and there was 
a neglect to enter it.

By counsel for remonstrants. I saw Noah Dickinson vote. 
Mr. Graves asked him if he wished to vote for representative. 
He replied that, “ he did not.” I heard him make no other 
remark about it, during the day.

I was present at the time when it is said that Mr. Nash 
applied for a certificate and statement of facts. I heard the 
conversation between Luke B. White, Josiah Allis, and Capt. 
Bard well. They rather charged selectmen with being “ ra
ther tnckish,” or something the like of that, with “ picking 
up votes ; ” Capt. Bardwell told them, there was no vote picked 
up from the floor, that day : and if any one would say there 
was, he should like to have them bring him forward. There 
was considerable said upon it, for some time.

Ques. You have heard the evidence of Mr. Allis, Mr. Har
vey, and Mr. Luke B. White, and Mr. S. Dickinson, as to the



conversation with Capt. Bardwell about a vote being picked 
from the floor,—please state how far your recollections agree 
with theirs 1

Ans. I did not hear Capt. Bardwell say that he said, town
meeting day, that the vote came from the floor; nor did I hear 
him say that he said so, and knew it was false when he said it; 
or any thing to that effect.

My impression is, that they gave up the charge, that it was 
on the floor; they brought nobody forward to show it, and from 
the statement Mr. Sanderson gave them, I understood it to be 
settled, that the vote did not touch the floor.

I don’t know as there was any thing said with regard to the 
statement of facts, why it was not given, with the exception, 
that the records showed the doings of the meeting.

I heard nothing said about the certificate by the selectmen. 
I did not hear Nash apply for a certificate.

[I heard Mr. Luke B. White, just as he was going out of the 
room with Nash, tell Nash to apply for a certificate, but Nash 
did not go back.] (Objected to.)

When Mr. Stearns came to me about Smith’s tax, I told him 
the selectmen had abated his tax, and I had no tax against him, 
and could not receive the money. My book was in fact then 
carried against him, and I had charged his taxes to the town. 
When he first came in, he said he wanted to. pay just enough 
of Oliver Smith’s tax to make him a voter. Then I told him 
what I have stated already. I further told him the course I 
had taken as to demanding payment of the whole tax ; he in
sisted upon tendering enough to make him a voter. He said 
he did not want to pay more than was absolutely necessary, 
because he had to pay it himself. He did not use the words 
that it would have to come out of his own pocket, but he used 
the words as I stated at first; that is, that he paid it himself. 
He tendered the money to me in presence of Luke B. White. 
Luke B. YV hite told him they must tender the rvhole amount 
of the tax. They had been to counsel. I went up with him 
before the selectmen. The selectmen were very busy. There 
were other cases before them. I spoke to Mr. Stearns to go 
down, and I would give him a writing. We went down to the 
store, and I wrote a receipt, of which the following is a copy :_



“ This may certify, that Aaron S. Stearns has deposited in 
my hands, sixty-six which sum is the amount of county
and town tax assessed against Oliver Smith, for the year 
1842. and the above is left for payment of the same.”

SAMUEL B. W H ITE, Collector.

It should have been sixty-six cents, which was the amount of 
his tax. While I was writing it. says he, “ what are you writ
ing? I want a receipt like what you give other folks for taxes.” 
1 replied, that was as good as any, and would show just as 
the case was.

I don’t recollect whether I was there when Calvin Wells 
went up to vote or not. I was there when he was trying to 
vote.

Questions by counsel for Nash.

I have not asked any one to come here to testify, as I recol
lect ; I have not aided in taking depositions here ; I thought 
you meant the depositions formerly sent down. While the 
depositions have been taking here, if I thought of any thing 
that had any bearing on the case, I have named it to the coun
sel for the remonstrants ; I have sat by his side for that purpose, 
some of the time. I may have talked with people about the 
matters since I was first called—I don’t recollect of it. No 
one has asked me what statements I could make. I have said 
that what Mr. Stearns said about the receipt not being in the 
usual form was not correct; I think I told Mr. Stearns so. I 
don’t know whether I have told others so or n o t; I am confi
dent I told Stearns so. I saw Noah Dickinson vote ; I don’t 
know whether I stood on the pulpit stairs or in the aisle close 
by ; I might have stood from four to six feet from Dickinson ; 
the distance would be the same in either place ; it might have 
been a little more than six feet ; Dickinson stood before the 
ballot-box. It was Mr. Graves asked him if he did not want 
to vote. He said, “ do you want to vote for representative ?” I 
don’t know what Bardwell and Sanderson were then doing. I 
don’t know why I noticed this more than any thing else. I 
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never saw Nash demand his certificate or heard him. I saw Nash 
at the table—whether he sat down or not, I cannot say. I don’t 
know whereabouts in the room I was at that time. Why I 
know Nash was at the table, Harvey was pleading for a state
ment and Nash was at the table ; he sat or stood ; he was at 
the table at that time ; I don’t know whether I saw Nash go 
to the table ; I went into the room at the same time he did ; I 
don’t know that I saw Nash come away from the table. I was 
in the room all the time until the selectmen wished the room to 
themselves; I cannot tell whereabouts in the room I was all 
the while Nash was at the table. I cannot say that I heard 
every thing that Nash said in the room that evening; I cannot 
tell whether I remember all that he did say. I should think 
Mr. Allis and Luke B. White charged them with picking up 
votes ; some one of the party did ; I won’t say it was Squire 
Luke or Mr. Allis. The dispute came up between them ; I 
don’t recollect the words they used when they charged this 
upon them ; Bardwell told them there was no vote picked up 
from the floor—and if they could bring a man to testify that 
he saw them, he should like to see him. I should think the 
reply was, that Capt. Bardwell had told them so or told some 
one so. He said he never told any one that there was a vote 
picked up from the floor ; I don’t recollect what they said in 
reply. There was something said about the town meeting— 
for that was the place where the vote was said to be picked up. 
They said the vote was picked up there, and he said it was 
not. When they told him that he said the vote was picked up 
there, I should think he said that at the town meeting at the 
time when they were counting or sorting ; he thought that he 
had said there, that he thought the vote had dropped from the 
table—but he learnt by Mr. Sanderson that he did not. He 
did not say when he learnt it from Mr. Sanderson. When he 
told them that he knew the vote was not picked from the floor, 
they said that he had said that it was. I don’t recollect that 
he said he knew at the town meeting that it was not picked 
from the floor; he did not say when he first knew it; he did 
not say that Mr. Sanderson told him it was picked from the



floor. He said he thought it was picked from the floor from 
some circumstances with Mr. Sanderson. He might have said 
that he understood Mr. Sanderson so ; but he did not say Mr. 
Sanderson did pick it from the floor. I mean that he might 
have understood Mr. Sanderson to say that the vote was picked 
from the floor.

Ques.—You have stated that Captain Hardweli said in con
versation with White and Allis, that he at one time thought the 
vote had dropped from the table. What was this said in 
answer to 1 It was in answer to their charge that he had said 
that a vote had dropped.

Mr. Sanderson explained about the vote. He said that they 
sorted the votes—put the votes for each candidate by them
selves—that one of these votes, there has been so much said 
about, I should think the Taft vote, he did not perceive on the 
table, and he turned and looked upon the floor—he thought it 
might have dropped. He saw nothing of it on the floor, and as 
he rose up, he either had his hand on the vote or it had stuck to 
his hand—I don’t know which. That is all he said about 
finding the vote. He said nothing about the time he had it in 
his hand, to my recollection. They asked him what right he 
had to have that vote covered up, and asked him if he did not 
think himself criminal. The answer was, he did not know 
whether he was or not. I cannot tell who asked him the ques
tion. I should think it was Sam’l Dickinson, but am not con
fident. It was asked by one near the table. The man who 
asked it stood beside me at the table. I stood at the side of the 
table, on the right hand of Sanderson ; I cannot tell who stood 
on the other side of me. I did not hear Col. Harwood say that 
he presumed the story was circulated in Boston, and he wanted 
it contradicted. I don’t know that Harwood told the selectmen 
what Nash wanted the statement for. I told Stearns that I 
would go before the selectmen with him, as he was determined 
to leave the money, and I wanted to save writing. I went up 
to tell them that Stearns had left the amount of the tax for 
1842. I did not go to get instructions; I went to give them 
notice that he had left the money. It was as easy to give the
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certificate before going as afterwards—but I did not know what 
kind of a certificate to give, as I had no tax against him. [It 
was agreed upon between Stearns and Luke B. White, and 
myself, that I should go up.] (Objected to by counsel for Nash:) 
1 went up merely to state to them that the money was tendered. 
I did not go to find out what kind of a certificate to give. I 
gave the certificate because the selectmen were so busy that I 
could not say any thing to them, and I told Stearns that I 
would go down and give him the writing. The assessors of 
W hately never ordered me to abate the tax on my books. I 
did not hear any thing said to the selectmen, and I said noth
ing to them of Smith’s case when I went up.

Counsel for remonstrants.—I am treasurer and collector of 
the town, and was last year. I have been a representative of 
the town. The selectmen have always abated the taxes so far 
as I have known them. They are also overseers of the poor.

I have the taxes for 1841 and 1842 ; no taxes have been set 
against Willard Belden for those years.

[I heard Thomas Crafts talking with Asa Belden, town meet
ing day ; I heard him request Belden after he had voted for 
governor, to go back and vote for representative. Belden said 
lie did not know as he should vote for representative; Mr. 
Crafts followed him as far as the door; Belden was then going 
with Lyman Morton to Morton’s house, and told Crafts so. 
Crafts wished him to get back before the poll was turned, and 
vote for representative. I should think he made the same re
ply as at first. Asa Belden told me that day that if he voted 
at all, he would vote for White. Mr. Crafts made no reference 
to any rule of the selectmen which would prevent Belden from 
voting.] (Ubjected to.)

At the meeting of the selectmen at Bush’s, I should think 
Harvey begun by saying he did not appear before them as a 
party man, but he appeared as pleading the rights of an in
habitant of the town. He was standing. He said he did not 
wish to get the selectmen into difficulty, but to keep them out. 
He said all he asked was a statement of facts ; as in the way 
they had decided, he did not expect them to give a certificate •



and if they did not give a statement of facts, he should think 
them very unfair and ungenerous.

The tax for the pottery to which Walter P. Dickinson has 
referred in his evidence, is set to Obed Wait of Springfield.

I have said heretofore in my deposition, that on the question 
being asked Sanderson whether he had not been criminal in 
keeping back the Taft vote, he replied that he did not know 
but he had. I never heard Samuel Lesure say a word about 
the selectmen’s picking the vote from the floor, not to my 
recollection.

I followed Crafts and Belden, because I felt as anxious to 
get Belden as Crafts did.

F ranklin, s s . J an. 23, 1843. Taken, subscribed, and sworn 
to, by said White, by agreement of parties, before us.

DAVID STOCKBRIDGE,

I, John W hite, of Whately, of lawful age, depose and say : 
I was at the town-meeting in Whately, on the 2d Monday of 
November last. There was conversation between my brother, 
Luke B. White, and Noah Dickinson while the dispute was 
going on in relation to Calvin Wells’s vote. I heard Noah Dick
inson reply to something said to him by Mr. Luke B. White, 
which I did not hear, that he would not go for Nash, or he 
might have used the word “ Tom,” I don’t distinctly recollect 
w hich; but 1 think it was Nash. Says Mr. Luke B. White, 
“ you shall, if they admit Calvin and Porter.” Dickinson 
made no reply. Dickinson turned to go to the west, and my 
brother turned toward where I stood, which was on the door
step. This conversation was out of doors. 1 do not recollect 
hearing any thing more at that time. My brother and Dickin

Questions by Counsel for N ash•

SAMUEL B. W H ITE.

LUKE B. W H ITE,



son separated at that time. I did not hear Mr. Thomas Crafts 
say any thing about it, as 1 recollect.

Questions by counsel for Nash.
I am certain that this conversation took place out of doors. 1 

did not witness any conversation between Dickinson and White 
in the meeting-house, that I recollect.

I, with Col. Harwood, saw Abner Field about the time of the 
assembling of the Legislature.

Ques. W hat conversation passed between you 1 (Objected 
to by counsel for remonstrants.)

Ans. The conversation was principally between Col. Har
wood and Mr. Field. Col. Harwood asked him if he had con
tradicted any statement that he made before the selectmen. 
Field said he had not. He said he supposed he was a voter 
here. He said that some Hatfield people had told him, that the 
law was altered, and he was not a voter here, and had voted 
against the law. I don't recollect that Col. Harwood or myself 
told him to keep out of the way of the locos.

We met Field on the highway. We should tried to have 
found him if we had not met him. I had heard that Field had 
made some statement different from what he had made to the 
selectmen, and the business was to ascertain whether he had 
or not. I don't recollect that we advised him to make no further 
statements.

Question by counsel fo r  remonstrants.
Did not Field state that a man in Hatfield had threat

ened him and tried to scare him, to induce him to make a dif
ferent statement from what he made to the selectmen ? (Ob
jected to.)

Ans. He said they had threatened him and tried to scare 
him. He said he had let himself to Mr. Russell, and in the 
mean time had hired a place in Whately ; he worked for Mr. 
Russell till it was time for him to get his hay, if I understood 
him right; he then employed a hand to take his place at Mr. 
Russell’s, and he went to get his hay, and boarded at his fath
er’s or “ our folks,” or something like that. He said he con



sidered it his home in Whately. He said he had no home 
any where else, since he went to Whately.

Questions by Counsel fo r Nash.

When Field said they had threatened him and tried to scare 
him, Col. Harwood replied that he need not be scared—they 
could not hurt him; that if his statements were true, he was as 
good a voter as any of us.

I don’t recollect of his asking if they could hurt him, or any 
such question.

He said nothing which led me to believe he was afraid of 
trouble.

Question. Have you stated the exact words which Field 
used in reference to his residence in Whately?

Ans. As nigh as I can recollect: I will swear positively that 
those are the exact words as nigh as I can recollect. He might 
have said more; I think he did say more, but I don’t recollect 
what it was. I do not distinctly recollect any part of the con
versation, except that I have stated. 1 know there was other 
conversation, but I don’t distinctly recollect what it was about.

F ranklin, ss. J an. 23, 1843. Taken, sworn to, and sub
scription waived, by consent of parties, before us.

DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices o f Peace.

I, Jacob Mosher, of Whately, of lawful age, do depose and 
say: I have lived in the town of Whately thirty-six or thirty- 
five years last April. I was in the State of New York, at work 
at my trade, two seasons during the last war. I worked in 
Pittstown. Three or four and twenty years ago, I worked there 
three seasons more. Since that time, I have not been there to 
work till within the last few years. I was a legal voter in 
Whately when I went to New York at the times mentioned



above. I voted in Whately oil my return from New York at 
the times above mentioned. I voted when I was here. I have 
been in the town of Pittstown since that time, but not to work.
1 have been through the town two or three times, but did not 
make much stop. I have worked in Hoosac and l'roy. It is, 
perhaps, twenty-seven or eight years since I worked in Troy 
one season. I was going to the town of Floyd when I went 
through Pittstown, as above stated. One of my sons and I 
were going to Floyd to raise broom-corn on a farm he had hired. 
The last time I went to Pittstown, I worked there about two 
years and ten m onths; I started in April, 1839, I think—the 
11th day, I guess. I went there to work at my trade, if I could 
get in so it would answer. I took a horse and wagon and 
cooper’s tools. I carried one axe to cut hoop-poles, if I should 
set up for myself. I carried a hoe. I didn’t know but I might 
want to work in the garden a little if I got in there—raise cu
cumbers for my own use. [I went there to earn money; I 
wanted the money for a particular use; I wanted it to build a 
house in Whately.] (Objected to by counsel for remonstrants.) 
I left personal property in Whately when I went away. I did 
not leave a great deal. There was housing stuff and one hog.
[ left no other stock than the hog. I left farming tools—an axe 
or two and cornhuller, one old sled. I do not remember others 
particularly. I left real estate also. I left unsettled accounts 
or notes, either for or against me. I asked my son Rufus to see 
to my business, and he agreed to. [I expected he attended to 
it. He helped to carry on the land.] (Objected to by counsel 
for remonstrants.) I don’t know particularly of his rendering 
me an account. [He has told me what he raised.] (Objected to 
by counsel for remonstrants.) [I sent home letters while I was 
in the State of New York.] (Objected to by counsel for remon
strants.) I also sent home money; I also sent home nails. I 
sent them home to be applied to the house. I made some pro
vision for the maintenance of my wife when I went away. I 
told Rufus he must see to her. W hat crops he got off to be 
divided amongst them,—and I sent home some things. I came 
down from New York twice while I was at work there. I 
sent home to my wife one keg of lard. I also sent a barrel of



pork. 1 left one note for fifty dollars with my wife. 1 left it 
with her to do as she see fit with it, if she needed it. When I 
was down the first time, 1 bought some wood for my family. 
1 sent home 28 gallons of oil to paint the house with. 1 had 
made no bargain for work in Pittstown when 1 went away. I 
did not know that I could have work there. I intended to come 
back if 1 could not. My intention was, if I could get in so as 
to answer, to earn money to build the house with.

[ Question. Did you or did you not, when you left Whately, 
intend to become a permanent resident in any other place'?] 
(Objected to by counsel for remonstrants, as leading in its 
form.)

Oh no, s ir ; that was not my object.
[Question. Have you ever been out of Whately with the 

intention to reside'?] (Objected to by counsel for remonstrants.)
No, sir, not without I sold what property I had got. I never 

did sell what property I had got when I went out of this town.
When I went out of Whately, I calculated to return if I 

could not get in [business] to suit me. I did not make any cal
culation about staying; as long as 1 could get work and get 
money to build my house. I went for no purpose except to get 
work. After I had earned money enough to build my house, I 
intended to come back. I considered the town of Whately my 
home. I left my wife residing in Whately when I went away, 
and I left one daughter, about seventeen years old, residing 
with her. I guess my wife was not living in Whately when 1 
came down on a visit. She was either here, (at Rufus Mosher’s, 
in the house now kept as a hotel, by Bush, in Whately,) or at 
Solomon Mosher’s, in Hatfield. I guess she was not at Solo
mon’s to stay a great while, but I don’t know how long. She 
had left her things in my house. I saw them there when I fi
nally returned home; she was living in Whately. After I went 
to New York, I never changed my intention about returning 
after I got money to build my house.

Qv.es. Did you ever say any thing about going out of 
the State on account of the fifteen gallon law 7

1 have said a great many times that 1 did not like (he law ■
11



I never seriously said any thing about leaving the State on that 
account, that I recollect.

The above.reply in answer to the following question :
“ Did you ever seriously say any thing about leaving the 

State, on that account?”
(Question objected to as leading, by remonstrants.)
Ques. In whatever you may have said on that subject, have 

you spoken earnestly or in jest ?
(Question objected to, as leading in its form.)
I did not leave the State on account of the law. I have said 

a good many times I did not like the law, but it made no differ
ence about my leaving.

Ques. Have any jokes ever passed between you and Samuel 
Lamb, about your leaving the State 7

(Objected to as leading.)
I think it likely there have a great many. I have no recol

lection of ever telling Samuel Lamb that I would not stay in a 
State where they could not get liquor when they wanted it, 
without having to get fifteen gallons at a time.

Ques. If you had told him so should you be likely to recol
lect it ?

I do not know, sir. I do not recollect telling him so. 1 did 
not tell Samuel Lamb, before I left the State, that I was going 
out of town and was not coming back to take up my residence.

I guess I did not take all my cooper tools when I went out of 
town. I guess I left a couple of drawing-knives. I know I 
left some jointers.

I did not leave the State on account of any difficulty with 
my wife.

Questions by remonstrants' counsel.
1. Did you ever say to any one that you had had difficulty 

with your wife? (Objected to.)
Ans. I don’t know, sir. I don’t recollect in particular. (Ob

jected to.)
2. Had you, in fact, had difficulty with your wife ?
No great; a great many men and their wives will sometimes 

throw back things to one another.



3. Had you, in fact, slept with your wife for some time before 
going to New York? (Objected to.)

Ans. I had.
4. Ques. Did you ever tell Mr. Wood that you were going 

away because you did not agree very well with your wife ? 
(Objected to.)

Ans. I have no recollection of telling him so.
5. Did you ever tell Mr. Lamb that you would not live in a 

State where they had a fifteen gallon law, or any thing to that 
effect? (Objected to.)

Ans. I do not recollect telling him so.
6. Did you ever tell Alfred Belden that you were going to 

leave the State, and that you would not live in a State where 
there was such a license law, or words to that effect? (Ob
jected to.)

Ans. I have no recollection of telling him so.
7. Ques. Did you ever vote in the State of New York ? (Ob

jected to.)
I voted there once, two years ago last fall. I never voted 

there but once while I was gone.
8. Did you ever tell the selectmen here, or any other per

son, that you had voted in New York two or three times ?— 
(Objected to.)

Ans. I told the selectmen I had voted once or twice ; but I 
never voted but once. I am sure o n ’t ; and that’s two years 
ago last fall.

9. My name was on the list of voters ; I don’t recollect 
that I see it put on. They gave me liberty to vote ; whether 
it was on or not I can’t say.

I paid one tax in New York by hiring a man to work on the 
highway.

The barrel of pork that T have spoken of was sent home last 
February. I either came with it or about that time. A man 
named Champion Dickinson brought it part of the way ; my 
son Rufus took it out of Pittstown. I am not sure whether the 
keg of lard was sent to my family that year or the year before ; 
the keg of lard was sent home with a pound of tea,—I should



think the last of December or the first of January: I do not 
recollect in particular—it was some time in the season about 
December 1841 or January 1842.

Question. Did you have any message or letter from your 
wife, requesting you to return? (Objected to.)

Answer. There was no letter. There was word sent, I 
guess, when my son Rufus was out there. He was there twice.
I do not recollect whether the message was sent the first or the 
last time. I guess he was there, the last time, year before last, 
some time in the season : 1 guess rather the latter part of the 
year: he did not stay there long. I am rather apt to think 
that his first visit was the same year, but am not certain.

1 sent the oil the last time ; in February, 1842 ; the nails 
came with the lard and tea. I sent money once or twice, 
and fetched down some when I came. I sent money the first 
time by my son—the first time he was there. I don’t distinctly 
remember sending money a second time, but I fetched down 
some when l came. I sent down thirty or forty dollars; this 
was to be used upon the house I am positive I voted but once.
1 have not a son living in York State.

All the while I was in Pittstown I staid in one house and 
worked for one man. That man failed in January, 1842. I 
boarded with a family named Wadsworth. There were seven 
in the fam ily; the husband, wife, and five children. 1 was 
some acquainted with the family a number of years ago.

The first year that I went there, 1 first wrote home in Sep
tember. (Objected to.)

I did not attempt to dispose of my place while absent. 
When 1 was down the first time I offered it for sale ; talked 
some with Mr. Lewis Beiden about selling it. That was in 
March, 1841.

Question. If you had succeeded in selling, should you have 
remained in or returned to Whately ? (Objected to.)

Answer. I can’t tell any thing about where I should have 
remained. When 1 offered to sell, my intention was to buy in 
Hatfield ; there was a piece of land there to be sold. I intend
ed to go to Hatfield to live. If I had bought there I should.



Question. Have you toldLamb, since you got back, that you 
would get back to New York if you could ; and that you liked 
New York better than Massachusetts? (Objected to.)

Ans.—I don’t know as I have. I have no recollection about 
it.

Ques.—Have you ever told Lamb that you called York State 
your home—that you had not got a home here, and that you 
had a mother there.

Ans.—I have never told him York State was my home, be
cause I count my home where my property is, if I ’ve got any.
I don’t know but I may have told him I had a mother there; 
she is a very likely woman. I don’t recollect telling him that 
I had not got a home here.

My son Jacob was going with me to Floyd, as stated in the 
first part of my deposition, to raise broom-corn. He left Floyd 
about seven years ago. I was going with him, as aforesaid, 
about twelve years ago.

Ques.—Were you not induced to return to Whatejy by the 
message brought by your son. and his conversations with you'? 
(Objected to.)

Ans.—I don't know as they did ; they had got through ; had 
got the house built and moved into it.

Ques.—Have you ever told any one that you should not 
have come back had not your wife sent for you 1 (Objected to.)

Ans.—I have not.
Questions by counsel for Nash.—When I said, in the first 

part of my deposition, that I had lived in Whately thirty-five 
or thirty-six years, I meant to include the time I was absent at 
New York.

I think it likely I voted for Thomas Nash, Jr., but I cannot 
tell certainly.

JACOB MOSHER.

F ranklin, ss. Jan. 23, 1843. Taken, subscribed and sworn 
to, by consent of parties. Before us,

DAVID STOCK BRIDGE, 
LUKE B. W HITE,

Justices of the Peace.



I, John Wait, of Whately, being of lawful age, do depose and 
say : I expect I saw Jacob Mosher when he was going away 
to New York. He said he was going off to York State. He 
was going there in pursuit of work. He could not get any 
money here, and it was his object to go where he could. He 
said it he got work he did not know how long he should stay, 
and if he didn’t make out to get work to his mind, I understood 
him he should return. This is pretty much all the conversa
tion. There was an unsettled account betwixt us which made 
him call. He said I needn’t be concerned; he was coming 
back and would pay me.

He said he was going to Pittstown. He had started on his 
journey.

JOHN WAIT.

F eanklin, ss. Jan. 23, 1843. Taken, subscribed and sworn 
to, by consent of parties. Before us,

DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

1, Josiah Allis, of Whately, being of lawful age, do depose 
and say: I was present at the town-meeting in Whately, on 
the 14th of November last; 1 was there when it was called 
to order. Before the polls were opened, the chairman of the 
selectmen gave notice to the meeting that the votes for gov
ernor, lieutenant governor, senators, and representatives to 
Congress, should be brought in upon one ballot. The vote 
for representative to General Court must be brought in at the 
same time. I cannot say that I recollect that he said, then, 
that, if they were not both brought in at the same time, they 
would not be allowed to vote; but afterwards I spoke to the 
chairman of the selectmen about it, and he said he did say so. 
The time I refer to was, I should think, when Calvin Wells 
first came up. I believe I was standing in the pew at the 
right hand of the deacon’s seat as you go in, when Calvin 
Wells came up. He came up to the selectmen, and demanded



his right to vote for representative. The selectmen hesitated, 
and immediately there was talk about the propriety of his 
voting. I won’t say whether the selectmen commenced it. 
It was said by some, I don’t know who, that the rule was, 
that the votes should all be brought in together. [The de
cision of the selectmen then seemed to hang upon the question 
alone whether they should abide that rule.] (Objected to by 
counsel for remonstrants.) There was no other reason than 
this rule given by the selectmen or others, why Wells should 
not vote. I should think the selectmen stated that fact, but 
I can’t say positively. I asked the clerk to let me see his 
check-list. I looked at Calvin Wells’ name, and saw it was 
checked twice. This fact was made known, either by me or 
the clerk, to the selectmen ; and I should think that, in a very 
few minutes from this time, they said he could not vote. He 
went back some two or three slips from the deacons’ seats, and 
took his seat. I think, during this conversation, while Mr. 
Wells was urging his claim, Squire White told the selectmen 
that he wished them to decide the question, as there were a 
number of democrats in the same situation — that was the 
amount of it. I am confident that Mr. Thomas Crafts made 
a similar statement. I took no further particular notice, until 
the polls were turned. I then kept a separate tally at the same 
time with the clerk, while the ballots were read. I kept my 
tallies in this way : “ / ' / j l /  for Deacon Justus White.” After 
the ballots were all assorted and tallied, there was a paper 
lying upon the table, having upon it “ For Register of Deeds, 
Charles Williams.” The tallies at this time were all com
pleted for Nash and White. I kept the tallies for Nash thus: 
/ / /  The row of tallies against Deacon Justus White’s name, 
upon the clerk’s record, extended towards half an inch beyond 
the line for Nash. Before they commenced counting the tallies, 
Squire White called upon the selectmen to decide whether this 
piece of paper, bearing the name of Charles Williams, was a 
blank or a ballot. The selectmen consulted together, and the 
chairman decided that it was a blank, and should not be



counted. The clerk then proceeded to count his tallies. He 
found that Nash had one more vote than White. About this 
time, one of the selectmen stooped down, and, on his rising, 
one of the selectmen said, “ Here is another vote, that came 
from off the floor,” or words to that effect. The word floor 
was in it, and it was for Register of Deeds, I think. The 
question then arose as to what should be done with this 
ballot. The decision was, that this and the other should be 
counted as ballots. The number of figures was placed at the 
end of the tallies for Justus White and for Nash, before this 
vote was decided upon. I think the clerk then made record 
of the two votes for Representative to General Court, and the 
selectmen declared that there was no choice. It was Mr. 
Sanderson that stooped down, as above referred to. I cannot 
say positively, but 1 think it was Capt. Bardwell that said 
“ Here is another vote.” A few days before the Legislature 
convened, the selectmen were in session at Bush’s Tavern one 
evening. Mr. Nash, Mr. Harvey, Samuel Dickinson, Luke B. 
W hite, Esq., Mr. Billings from Boston, went into the room 
with the selectmen. Mr. Nash took his seat by the table. I 
heard him speak to the selectmen. I did not understand 
distinctly what he said to them. From the answer which he 
received from the selectmen, I have no doubt, however, what 
he said. The answer was, “ We have concluded that we 
cannot give you a certificate,” or words to that effect. I think 
Mr. Nash then asked them for a statement of facts. 1 cannot 
say whether it was him or Mr. Harvey, but I think it was Mr. 
Nash. Immediately upon this, Col. Harwood came into the 
room, and told the selectmen (I may not get his language 
exactly, but 1 will the sentiment) he presumed it was reported 
in Boston that one of those ballots or votes was picked up off of 
the floor. Capt. Bardwell, 1 think it was he, replied, that, if any 
body said that vote was picked up oft’ of the floor, they lied. 
I think I told Capt. Bardwell at that time that he had said so. 
I think Mr. Sanderson then remarked, that he had that vote 
in his hand all this time, and he did not know but he had



done wrong, or words to that effect. Mr. Bardwell then re
marked, that the vote never came off of the floor. I told him 
he said it came off of the floor, town-meeting day. He said 
he knew he said so, but knew it did not at the time he said 
so. Mr. Harvey commenced, and went on with his remarks; 
and, after we got through, the selectmen wished us to retire. 
We did so, and were soon admitted again, and the selectmen 
said they could give Mr. Nash no statement of facts. I do 
not know that this was their language. There were no such 
men as Horace W. Taft or Charles Williams living in Whately 
on the 14th of November last.

I do not know but I ought to qualify the answer I made 
about Sanderson’s saying he held the vote in his hand. I am 
not certain whether he said in his hand or under his hand.

He did not state for what purpose he kept back that vote.
The selectmen were in such a position that they could have 

seen the figures of the footing of the clerk’s tallies, when they 
were made, before they reversed their decision.

Question by counsel for Remonstrants.—I cannot say posi
tively whether Sanderson did or did not speak when he rose 
from stooping. I was in the slip which, as they stood, was the 
left hand slip. I was seated some of the time and standing 
some of the time. I should think I was standing at this time. 
I was looking over on the clerk’s table. W hen L. B. W hite 
made his application, I had footed up W hite’s column. I 
should think Mr. Leander Clark made the final motion not to 
send, and I can’t say who seconded it. I opposed it. I cannot 
say by what majority it passed ; if I should judge of the per
sons that acted, I should think the majority was decidedly 
large; there were a great many that did not vote at all ; there 
were some that took the ground, (I cannot say how many, and 
if I say publicly I cannot say more than one,) that they would 
not act upon such a question, it being improper after the vote. 
I do not know that Mr. Clark’s motion was seconded by L. B. 
White. 1 cannot say whether it was voted for by democrats 
or not. Before the selectmen declared no choice, they read an 
extract from a printed circular, to the effect that all pieces of



paper deposited in the box hearing one or more names were to 
be counted as ballots. I should not be willing to say that I did 
or did not hear a declaration by the chairman that Nash was 
elected. I did not hear a declaration of that kind to the meet
ing as the result of that balloting; it seems to me that he said 
something to that effect, to the selectmen, but I will not say 
that positively.

I cannot say what name was on the vote that Sanderson pro
duced. My impression is that the name was T a f t; but I can
not say now; I never saw the vote. I can’t say how long the 
controversy continued with Calvin Wells; it might or might 
not be less than a quarter of an hour. I should think rather 
less than more. I did not hear Calvin Wells relinquish his 
claim at any time. I should think that while standing before 
the table be said he never would yield his claim ; he would go 
before the Legislature first; I guess the term he used was “ go 
to Boston.” While keeping my tallies I should not have been 
very apt to have seen what the clerk or selectmen were doing. 
I did not notice particularly how low Mr. Sanderson stooped. 
1 could see the floor where I was standing. I did not notice 
him pick up anything from the floor. I can’t say that he 
stooped so that he might pick up anything from the floor. I 
supposed that it was picked from the floor from the fact that it 
was so said at the time. I would not say that the clerk said 
anything as to the result of the balloting, but I should think he 
showed the selectmen the paper that he kept his tallies upon 
immediately after footing up. He was standing beside the se
lectmen, and rather left his counting upon the table before him. 
He footed up before they decided to count the register votes as 
ballots. I do not mean to say that he lifted the paper from the 
table, nor that he pointed out to them the footings, nor that I 
saw either of them examine the footings, but that the footings 
were in a position that the selectmen could not well avoid 
knowing the result if they looked upon the paper. I should 
think the person furthest to the right would not have an oppor
tunity to see it so distinctly as the others, though I should think 
he could see it. I do not mean to say that I saw either of the 
selectmen look at the paper. I should think one of the select



men looked over the clerk while he was counting, but I won’t 
say that positively. There was something said about Nash’s 
being able to get a copy of the record as a statement of facts, but 
I doubt whether this was said by the selectmen at the time of 
their decision that they would not give him a statement of 
facts. This was said in the course of the evening, after the 
selectmen refused to give him such a statement, but I cannot 
say whether Nash was or was hot in the room at the time. 1 
have forgotten what reasons the selectmen assigned for refusing 
the certificate and statement of facts. I don’t know that I can 
say what they did say. One of the selectmen, I should think 
Capt. Bardwell, said, in the course of the evening, after the de
cision, that the town clerk would be obliged to give a copy of 
the town record if it was properly demanded of him. I have 
forgotten now what led to this last remark.

[Have you not been either the principal person, or one of the 
principal persons, engaged in preparing this case, on the part of 
Mr. Nash?] (Objected to.)

I have sat beside Mr. Nash’s counsel, and have made such 
suggestions as have occurred to me personally, or have been 
suggested to me by others.

I had got through counting Mr. White’s votes before they 
had decided on the first, ballot; that for C. Williams. I had 
not told Mr. Aaron S. Stearns the result, before Mr. White ask
ed the selectmen to decide. I might have said that Nash had 
a majority, but it was a matter of opinion; I had not counted, 
when I footed up White’s vote. I did not notice, that I recol
lect, that the clerk had at the same time footed up Nash’s vote. 
I knew he had not at that time.

Recalled, Jan. 2'M, by Counsel for Nash.

1 have conversed with Mr. Lesure, two or three times, since 
town meeting, once about the time he gave a deposition to go 
to Boston. I stated to him then, the facts, as 1 have stated in 
this deposition, relating to the decision ot the selectmen upon 
the printed vote. He said that if he were called upon to testify 
upon that subject, he should not differ from that statement.



I would say further:—Immediately after Mr. Lesure had 
finished counting the tallies, I asked the selectmen if they 
would not count their ballots ; they said they had done so. I 
kept the account, and had made two majority for Nash. This 
was my reason for the request.

JOSIAH ALLIS.

F r a n k l i n , s s . Jan. 23, 1843. Taken, subscribed, and 
sworn to, by consent of parties, before us,

DAVID STOCKBRIDGE, 
LUKE B. WHITE,

Justices of the Peace.

I, Abner Field, of Whately, being of lawful age, depose and 
say : I voted in the town of Whately on the 14th day of Nov. 
last, for town representative. I voted for Justus White.

I have resided formerly for eight or nine years in Hatfield. 
I have worked with my father. I settled with my father last 
spring, and he agreed to deed me some real estate. He has 
not done this yet—but I presume he will. I have had the 
management of the estate since that time, and have let it.

I came into Whately on the 29th day of March last as a 
hired man, for 7 months. I went to work for Charles Russell. 
I intended, when I came here, to return to Hatfield at the ex
piration of the term for which I had let myself. While at work 
for Mr. Russell, I used to return home to my father’s on Sun
days as often as once in two weeks, as a general thing. I had not 
a great deal ot personal property ; I brought it with me. I was 
not the owner of any cattle. My personal property consisted of 
such as was m immediate use about my person. I considered 
it my home at Mr. Russell’s during the first part of my stay 
there. If I had been sick, 1 should probably have been carried 
to my father’s. During this time, I intended to return to Hat
field at the expiration of my time.



In July, I had an opportunity of hiring a farm in Whately 
and letting mine in Hatfield, which was the cause of my chang
ing my mind about returning to Hatfield. About the 25th of 
July, I determined to take the farm in Whately and become a 
resident there. I intended to go on to the farm in October, at the 
time I was to be married. Up to the time of the commence
ment of négociations about the farm in Whately, which was 
about a fortnight before the 25th, I continued to intend to re
turn to Hatfield at the end of the seven months. I hired the 
farm on condition that, if the owner sold it, I was to give it up 
on his making it right with me ; and I let my farm on condi
tion that the occupant was to give it up if I wished to return. 
The man of whom I hired the farm, has given me notice that 
the farm is sold and the purchaser is about moving into the 
house. I expect to return to Hatfield when I leave that farm. 
I closed my term of service for Russell on the 17th of Septem
ber I think. I was married the 13th of October. I was pub
lished in Hatfield, where I was at that time boarding with my 
father. Though I worked on the place I had hired in Whately, 
I received a certificate in the usual form from the town clerk of 
Hatfield. I was not published in Whately. The lady to whom 
I was married, lived in Goshen, and was published there. On 
the day of the election in Whately, I had resided in Whately 
with the intention of remaining there, (if I include the time 
between leaving Russell’s and the time of my marriage,) from 
the 25th of July last.

Questions by counsel for remonstrants. I applied to the se
lectmen of Whately to get my name on the list. I was asked 
when I came into the town of Whately to reside—and 1 told 
them the 29th of March, the same date as I have given here. 
They asked me if I had worked in town six months—and I 
told them I had worked in town ever since March 29th. No 
further inquiries were made, that I recollect. I told them I 
had paid no tax in this town, none having been assessed to 
me. I considered myself legally qualified when I applied. I



did not leave Whately with the view of taking up a residence 
any where else after the 29th of March. [I considered that I 
had been an inhabitant of Whately from the time that I came 
on March 29th.] (Objected to.)

I was summoned here to-day. No one has heretofore applied 
to me to testify here. Mr. Samuel D. Partridge, of Hatfield, 
applied to me some days ago to know what I would testify to, 
and he drew off a writing and I signed it and swore to it.

I saw Col. Harwood three or four weeks ago ; met him in 
Hatfield in the road. He asked me if I had made any state
ment to the locos, and I said not. He told me he had heard I 
had ; 1 told him I supposed I was a good voter when I voted, 
and I supposed so still ; I knew nothing to the contrary except 
what people had said ; I told him how I had been, how I had 
boarded at my father’s three or four weeks, and worked on this 
farm in Whately. I don’t recollect particularly whether I did 
or did not. tell him that I had not changed my residence.

Questions by Counsel for Nash.
While I was at work at Russell’s, I do not know that I had 

any washing or mending done at home : I should think, how
ever, my sister did a little mending for me.

A gentleman asked me if 1 was going over to the town 
meeting. He asked me to go in season to get my name on 
the list. The man was Alfred Belden ; I told him over the 
circumstances, and asked him if I was a voter. He said he 
did not see why I was not a voter as much as any man in 
Whately. Neither he nor any other person, ever told me that 
the whig party would back me up, or words to that effect. I 
did not know the law well enough to know whether I was a 
voter, and I asked for information. If I had been satisfied at 
that time that I was a legal voter, I should not have asked the 
question. I believed myself to be a legal voter from the infor
mation which I received.

Alfred Belden introduced me to the selectmen, and told them 
I wanted to get my name on the list. Belden lives near me.



He called at my house when he asked me to go to town meet
ing ; I cannot say whether he called purposely or not. When 
I stated to the selectmen that I had lived in Whately since the 
29th of March, I did not mean that I had lived there in any 
other sense, than that 1 have stated, in my examination in chief 
here.

ABNER. FIELD.

F r a n k l i n , s s . Jan. 23, L843. Taken, subscribed and sworn 
to, by consent of parties.

Before us, DAVID STOCKBRIDGE,
LUKE B. W H ITE,

Justices of the Peace.

I, Thomas Crafts, of Whately, of lawful age, depose and 
say:—-I did not hand Mr. Mosher a vote on the 2d Monday of 
November last. I did not see any of his votes.

Questions by counsel for Nash.
I asked the selectmen, at the opening of the polls, what rule 

they were going to fix upon for receiving votes 1 The chair
man of the selectmen made declaration to the meeting, that 
they must bring in their votes for Governor, Lieutenant-Gover
nor, &c. on one ticket, and for town representative on another 
ticket, at the same time, otherwise they would not be allowed 
to vote. This was repeated by the chairman three or four 
times during the balloting. It was very distinctly repeated, as 
the chairman seemed anxious to have the rule well understood. 
I think Calvin Wells was in once when this declaration was 
made, but I cannot say positively. 1 have been a selectman of 
the town of Whately a dozen or fifteen years, within the last 
thirty-five years. Wdrile 1 have been selectman, I have never 
known a tax to be abated, until after the selectmen had made a 
settlement with the treasurer; most generally, the week befoie 
the March meeting, except in such cases where the persons 
had left town. I never knew a tax abated, until the pioposition



had been laid before a meeting of the board of selectmen, and 
sometimes, the proposition has been carried to the town meet
ing. This has been the uniform practice, so far as my know
ledge extends.

[I have heard Jacob Mosher say, that he sent home, from 
New York, money and nails to aid in building his house in this 
place. I think I heard this statement on the day of town meet
ing.] (The testimony in brackets objected to by counsel for 
remonstrants.) I had a talk with him before he went west. He 
said he must go off somewhere, and get some money to build 
him a house, for his house was coming down.

I know Walter P. Dickinson. I have seen him frequently 
of late at Capt. Wells’s, in this place. I have known him since 
he was a boy. Some seven or eight years ago, he was gone a 
good deal of the time. Since that time, he has worked a part 
of the time for me, and for my brother’s son, and one of my 
cousins, and he has also worked as a potter in the town a part 
of that time. I do not think I have known of his being absent 
from Whately, six months at a time, for the last seven years, 
but I will not say positively. I feel positive that he has not 
been absent, six months at a time, for the last three years. He 
voted in this town, a vear ago, last November. I do not know 
that any objection was made to his voting at that time. I think, 
also, that he voted last March, but cannot say positively.

I was present on Saturday previous, and on the morning 
of the town meeting, last November, while the selectmen were 
revising the check-list. I saw Oliver Smith there on Monday 
morning. He said that what Capt. Bardwell had said about 
having all his taxes abated, was not true. He said that he had 
not known of the taxes for 1840 and 1841, until last September; 
that after the taxes were presented to him, he saw Capt. Bard
well, and told him, he was building a house, and had a large 
family, and asked him to abate these old taxes, but said he had 
no idea of disfranchising himself; he had no idea that the se
lectmen would take the course with him that they had.

[Previous to the second Monday in November, I have heard 
Rufus Mosher, the son of Jacob Mosher, say, that his father 
had been at home twice during the time he worked in New



York.] (The testimony in brackets objected to by counsel for 
remonstrants.)

I did not see Mosher during this time. I saw Mosher before 
the selectmen on Monday morning, November 14; it might, 
however, have been at the meeting on Saturday. Mosher 
stated to the selectmen how long he had been gone to New 
York, and told them he was at home in Whately, I think twice 
during the time—it might have been but once, however. I can
not say that he stated any thing to the selectmen about sending 
home money or nails.

I saw Willard Belden at the town-meeting on the 14th of 
November. I cannot say whether he offered a vote for town 
representative to the selectmen or not. Some time last April 
Belden gave me his tax-list, and wished me to see the assessors 
and get him taxed. I gave the tax-list to Mr. Belden, one of 
the assessors. [I told the assessor that Mr. Belden had been 
living with me, and had gone to work for a short time in Hat
field, and he wished me to give to him (the assessor) this list, 
and get him taxed, as he did not wish to be disfranchised.] 
(Objected to by counsel for remonstrants.) Willard Belden at 
that time owned real estate in this town. It was named in this 
list, which I gave the assessor verbally. He was not taxed for 
his poll.

I know John Brown, Jr. He was at the town-meeting on 
the 14th of November. I did not see him offer a vote to the 
selectmen for town representative. I think it was on the morn
ing of the day of election. I was present when he demanded 
of the selectmen to put his name on the check-list. They did 
not put it on. I cannot now state what reason the selectmen 
gave for refusing. I believe it was not a question before them 
whether he had paid a tax. Brown has lived in this town for 
a number of years, and voted, as I believe, every year. He 
told the selectmen that he had been down to Palmer to work, 
about three months. He said that he only went for a tempo
rary purpose, and not to reside.

Questions by counsel for remonstrants.
I was at the meeting of the selectmen in relation to fixing



the list of voters, on Saturday and Monday. I understood that 
1 was one of a committee appointed to see that right was done. 
1 mean by this, that I was to see that those who made applica
tion to have their names put on the list, had their claims pro
perly presented. When I applied to get Smith put on the list, 
somebody told me I was “ barking up the wrong tree ;” and 
that Smith was not a member of my party. I understood Col. 
Harwood to say, that he belonged to the abolition society. I 
was not informed what party appointed me on said committee, 
as I was not present at the meeting. I have no doubt, however, 
that it was the democratic party. Nothing was said whether 
I was to advocate the claims of persons of all parties alike, or 
only of those of the democratic party. I did not particularly 
advocate the claims of any whig before the selectmen, but 
whenever any vote was claimed that appeared just, I gave my 
sanction to it.

At the interview between Oliver Smith and the selectmen, I 
think Col. Harwood and Mr. Clark and Mr. Wells and a good 
many others were present.

THOMAS CRAFTS.

F ranklin , ss., Jan. 23, 1843.

Taken, subscribed and sworn to, by consent of parties, be
fore us,

DAVID STOCKBRIDGE, 
LUKE B. W H ITE,

Justices of the Peace.

I, Eurotas Dickinson, of Whately, being of lawful age, do 
depose and say :—I was present at the town meeting in Whate
ly, on the 14th of Nov. last. I did not see any vote picked 
from the floor. I did not hear the selectmen say any thing par
ticularly about a vote being picked from the floor. At the time 
they were assorting the votes, and checking, I was in the pew 
on the right hand of the deacons’ seat, as you go up. While



they were assorting and counting, there was a vote; i did not 
take it, but saw it was a printed vote—which the selectmen, 
I think, stated was for register of deeds. They went on 
sorting the votes. A short time after, Luke B. White, Esq., 
stepped up, and requested the selectmen, before they counted, 
to determine what that ballot was—whether it should be called 
a blank, or a vote. A short time after, the chairman of the 
selectmen declared it to be a blank. This was after the select
men had consulted together. Whether he declared it on his 
own responsibility, or for the whole board, I am not able to 
say. After he had declared that a blank, the tallies were 
counted. In the mean time there was another vote presented, 
by one of the selectmen. I should think this was before they 
had done counting the tallies. I am pretty positive. This was 
said to be a printed vote. I saw the vote, but did not take it. 
When they got through with counting their tallies, there was 
considerable discussion among the voters, what was to be done 
with these votes. Then there was something read as regards the 
law ; I can’t say what it was. Then they came to a decision, 
to call those two votes, votes, and not blanks, and it was de
clared that there was no choice.

I am not able to tell where the selectmen got the vote. One 
of them stooped down, but as to where he got the vote I cannot 
tell. The one that stooped down, was, I think, Rhodolphus 
Sanderson. I did not hear the selectman say where he got the 
vote. The one who presented the vote, I think, was Captain 
Bardwell. 1 won’t be positive. It was him or Rhodolphus 
Sanderson.

Question by Counsel fo r  Remonstrants.

I did not hear the selectman who stooped, make any remark 
immediately after he rose. I should think his hand did not go 
below the top of the partition, and I cannot say distinctly how 
low it went. I did not see Mr. O. Bardwell, Jr. in the pew 
where I was. There was a request made by the chairman of 
the selectmen, at the opening of the meeting; that all should 
bring in their votes for both tickets, at the same time. I



noticed one printed vote, which they were counting ; 1 cannot 
tell which it was.

Questions by Counsel for Mr. Nash.

There were a number in the pew with me. I am not ac
quainted with Mr. Bardwell. I have seen him here to-night, 
but should not have known him town-meeting day. He 
might have been in the pew, and I not have noticed it. I 
should think it would not be necessary for a man to stoop so 
that his head would be below the level of the partition, in or
der for him to reach the floor of the deacon’s seat with his 
hand.

EUROTAS DICKINSON.

F kanklin, ss . Taken, subscribed, and sworn to, by consent 
of parties, before us, Jan. 23, 1843:

DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

1, Thomas Spencer Crafts, of Whately, being of lawful age, 
depose and say : 1 was present when the selectmen were 
filling out their certificates. This was after the people had left 
town-meeting. Dorns Belden, Elbridge G. Crafts, and myself, 
were there. I do not remember any other persons. I heard 
my brother talking with the selectmen. He talked a good 
while. I can’t tell all he said. I believe he asked them if 
there had not been a vote picked off of the floor. They did 
not seem to deny it. I cannot recollect all they said. I should 
think they owned it, though 1 can’t tell certain.

There was something said about their giving Nash a certifi
cate. Crafts told the selectmen that they would give Nash a 
certificate. They did not say they should not. I thought 
they would by their talk and actions.

I was seventeen years of age last April.



Counsel o f Remonstrants.
I can’t tell all they said : they wasxtalking a considerable 

while. They said they should get counsel before they gave 
him a certificate, about these two register of deed votes: 
whether they were votes or not. I have thought of this pretty 
much all the time since. I did not know that I was to be a 
witness here till i was called up just now. I don’t know 
whether I have told any one since about it. I presume I have 
though. I did not know immediately after my brother sat 
down that I was going to be called upon. My brother did not 
come and talk to me about it. Mr. Josiah Allis did say some
thing to me about it. He asked me if I was there ; I toldhitn 
I was. Then I stepped back again, and the next thing was, 
that 1 was called up as a witness.

I don’t know but he might ; yes, I believe he did ask me if 
I remembered any thing about it. I told him some of it I re
membered and some of it I did not. I did not tell him what 1 
remembered and what I did’nt. He asked me what 1 remem
bered and what not. I did not make much of any answer. 1 
did not care much about witnessing. I did not give him any 
particulars of what I remembered, only what I have stated 
to the counsel now examining.

THOMAS S. CRAFTS.

F r a n k l i n , s s . ,  Jan. 23, 1843.
Taken, subscribed, and sworn to, by consent of parties, 

before us,
DAVID STOCKBR1DGE, 
LUKE 13. W HITE,

Justices o f Peace.

I, Eibridge G. Crafts, of Whately, being of lawful age, de
pose and say : I went into the meeting-house, on town-meet
ing day, Nov. 14th. [Somebody told me that Calvin Wells 
had voted once, and wanted to vote again; and that Asa Bei
den, Noah Dickinson, and Luther Barnard had not voted.J



(Objected to by counsel for remonstrants.) 1 went up the aisle, 
and saw Belden and Dickinson near together. I asked them if 
they were going to voté, or would vote, and they told me they 
would if Calvin and Porter did. I asked them if they would 
vote for Thomas Nash, Jr., and they said they would. I told 
them I would go up and demand their right to vote. Asa Bel
den said he should be glad if I would. I believe Dickinson 
said “ well,” but I will not be sure of the word. I went up in 
front of the polls, and had something to say to Calvin Wells.
1 told him I should think he was old man enough not to under
take to vote twice. He said I need not tell him he had voted. 
Then I spoke to Plyna Graves and Capt. Bardwell, and de
manded the right of Belden, and Dickinson, and Barnard, to 
vote, if Calvin and Porter voted.

Capt. Bardwell made reply, that it would not make any dif
ference with him, for there were three democrats against two 
whigs. Somebody pulled Calvin. I presume they pulled him, 
for he turned half round. I did not see them. Said he, “ I 
don’t care, I ’ll have my right;” and then he went off, and I 
heard no more. After the people had gone, and the selectmen 
had counted the governor vote, I went in. I told them that I 
understood they had picked one vote from the floor. Capt. 
Bardwell said they had. I told them that I understood they 
had declared one of the votes a blank. Mr. Graves said, “ Yes.” 
We then went to talking about their giving a certificate to Mr. 
Nash. I told them I knew they would give him a certificate. 
1 had no doubt at all of it. Capt. Bardwell and Plyna Graves 
said they did not know but they should. They said they 
should get counsel. They said they presumed they should, if 
these two register of deeds votes made no odds. That is the 
substance of our talk, as far as I recollect it.

About a week after, I should think, I was in at the post- 
office. Mr. Lesure and myself got to talking about the town 
meeting, and about these votes, and other things. I told him I 
should not have thought they would have picked votes off of 
the floor. He said he could swear they picked one oil' of the 
door, for he saw them. I do not recollect the rest of the con
versation in particular.



Soon after the town meeting, the same day, I think it was 
Calvin Wells told me that he did not hear the proclamation to 
bring in all the votes at one time. Then, immediately after, he 
said he did not hear it at a ll ; he was not in the meeting-house, 
or not where he heard it. I made answer that I presumed he 
did, for he sat in the second pew from the deacons’ seat.

B y counsel for remonstrants.
I am son of Thomas Crafts. The proclamation was made 

after eleven o’clock some, pretty near twelve. I don’t know 
whether any body heard my talk with Calvin Wells. 1 did 
not think the thing of Mr. Wells, that he actually had voted 
before for representative, when I told him I thought he was too 
much of a man to do so. No one was present when I had the 
conversation with Lesure. Lesure said it was a kind of 
“ bommexed up” business. I don’t know what he meant by 
it. He said he was ready, or would swear that he saw them 
pick up a vote from the floor. My brother. Thomas S. Crafts, 
was there at a part of my talk with the selectmen, after they 
had counted the governor votes.

Barnard did not wish me to apply for him. Asa Belden con
sented to my applying for him ; I do not know where Asa 
Belden is ; I have not seen him for the last three or four days ; 
I don’t know but he has gone out of town. I told Noah Dick
inson I would go up and demand his r ig h t: and he said, “ well.” 
I saw L. B. White talking with Dickinson, but 1 do not re
member if it was before or after this ; I did not hear Mr. L. B. 
White make any statement to the selectmen about this m atter; 
Asa Belden told me distinctly that he would vote for Nash, and 
had a vote for Nash in his hand ; I saw Belden sign a deposi
tion afterwards.

I don’t know that I can state what conversation I have had 
with Asa Belden, in presence of Eliphaz H. Wood ; I may have 
told him he had better give his evidence, for he had said he 
would ; when I first went down, he had said he would not come 
till his day’s work was done, and I might sign his name to his 
deposition, and it would do just as well. He never told me



he had not intended to vote for Nash, or any thing to that
effect- e l b r i d g e  g . c r a f t s .

F ranklin , ss., January 23, 1843. 
Taken, subscribed and sworn to, by consent of parties, 

before us,
DAVID STOCKBRIDGE, 4 
j  ̂ I'. B W H ITE ^Justices of the Pea,ce.

I, Israel Crafts, of Whately, being of lawful age, depose and 
say : that I was present at the town-meeting in Whately on the 
14th day of November last. I stepped into the house a few 
minutes before a vote which was styled a vote for register of 
deeds was mentioned. I had been in the house perhaps three 
minutes, and there was notice given that there was such a vote, 
and there was a request made by some one in the meeting, Mr. 
Stearns or Mr. White, or both, to have that matter settled be
fore they proceeded any further. I should have said that they 
had got through sorting and tallying the ballots before this 
thing was brought up. Then Mr. Graves, the chairman of the 
selectmen, held the vote in his fingers, and he gave it as his 
opinion that they must call it a blank. Then he turned and 
held a consultation with the other selectmen for a minute, per
haps, and then turned back and made declaration to the meet
ing to this effect: “ We decide to call this a blank,” and 
dropped the vote in the deacon’s seat at his feet, where he was 
standing. I was standing on the pulpit stairs—on the second 
stair. I could see the floor of the deacons’ seat. I did not see 
the vote on the floor. I paid no attention to it after it dropped. 
I saw it drop from his fingers. The chairman of the selectmen 
said it was a vote for register of deeds. He read the name 
Charles Williams, o f Deerfield, fo r  register o f deeds. I never 
noticed, during the day, whether other pieces of paper or votes 
were lying on the floor of the deacons’ seat. I was in the 
house but a little time. T did not stay in the house after the



declaration above-named more than three minutes, and I don’t 
know as I did more than two: I heard nothing about a vote 
for Horace W. Taft before I left the house. I heard nothing of 
any other vote for register of deeds. The clerk had finished 
counting his tallies before the declaration; i. e., I mean to be 
understood that he had finished making his tallies as the votes 
were counted to him.

ISRAEL CRAFTS.

F ranklin , ss., Jan. 23, 1843.
Taken, subscribed and sworn to, by consent of parties. Be

fore us,
DAVID STOCKBRIDGE, 
LUKE B. W H ITE,

Justices of Peace.

I, Silas Crafts, of Whately, being of lawful age, do depose 
and say: I was present at the town meeting in Whately on 
the 14th of Nov. last. After the town meeting was through, 
and before we left the house, one of the selectmen, Rhodolphus 
Sanderson, told me, while we were standing in the entry, that 
some one of the selectmen, he did not say who, picked up a 
vote from the floor. He said we (or they, as you please,) 
picked up a vote from the floor, and he did not know where it 
came from; he didn’t say which ; it was some one of the se
lectmen—the board of selectmen.

Question by counsel for remonstrants. He did not say, in 
my hearing, who the vote was for. He said they counted it. 
I told him it was good business for ’em to be round picking up 
votes off the floor. ' I told him I thought it was the best way 
for ’em to wait till the votes was put into the box before they 
counted ’em—not to pick ’em up off the floor. He said they 
had, and went back to the other selectmen into the house. 
This was after the town representative business was through. 
I began the conversation. I asked him what business they had 
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to pick them up off the floor ; they had told me before that 
they had. He then stated that they had picked up one. And 
I have now stated all that was said. Stearns Carroll was 
present at this conversation.

Recalled, by counsel for Nash, Jan. 23d. I was at a meeting 
of the selectmen at Bush’s tavern, Dec. 26th, in the evening. 
Mr. Allis, I think, asked Capt. Bardwell if he did not state at 
town meeting that they had picked a vote from the floor. Capt. 
Bardwell said that he thought that he did make such a state
ment, but it was false. Then Mr. Sanderson went on to tell 
that he did not know but he criminated himself by holding 
that vote in his fingers so long. Sanderson did not say this in 
reply to a question that any one asked him.

SILAS CRAFTS.

F ranklin , ss., Jan. 23, 1843. Taken, subscribed and sworn 
to, by consent of parties. Before us,

DAY1D STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

I, Benjamin Dane, of Whately, being of lawful age, do de
pose and say ; that I was at the town meeting in Whately, on 
the 14th of November last. I was at the meeting when the 
matter relating to the two printed votes was before the meet
ing. I sat two or three slips back from the deacons’ seat; this 
was at the time they were counting or sorting the representa
tives vote. They were some time counting. It appeared to be 
all under one they were counting and sorting, I supposed. 
After they got through as I supposed, the chairman of the se
lectmen turned to the audience and called for order, and he 
announced the number of votes. He had at the time a piece 
of paper in his fingers, I supposed it to be the vote that was



cast for register of deeds. He had said there had been one 
vote thrown for register of deeds, and they had concluded, I 
understood, to count it as a blank. I heard this from the chair
man of the selectmen. He went on and further stated, accord
ing to my best recollection, that Mr. Nash was chosen. There 
was then considerable talk raised about the vote. Soon 1 heard 
Mr. Sanderson announce that there were two votes. As I 
heard the chairman mention only one, I got up out of my seat 
and went up to the desk where the selectmen stood ; I asked 
Mr. Sanderson where the vote was, or if there was two votes 
or but one. He hesitated at first; I urged the inquiry to know 
whether there were two votes or n o t; I told him he knew if 
there was ; I think he intimated to me as though it was lost, 
but I won’t be positive as to the words; I pressed him to know 
about the vote. He then said it was brushed off, and made a 
motion as though it was brushed off towards him in the dea
cons’ seat. I said but little more, I waited a few minutes and 
did not see the vote, I then went to my seat again. When 1 
said the votes were counted, I meant that they were sorting 
and getting the tally of the votes.

I was a member of the Massachusetts House of Representa
tives in 1840. I was elected from Shutesbury.

I don’t remember what the chairman said was the number 
of votes ; I did not notice any counting or sorting after the 
chairman announced that Nash was elected. I don’t recollect 
hearing the chairman announce at any time that there was no 
choice. I am sure that I heard the chairman announce that 
Nash was elected. The chairman might have announced no 
choice afterwards, but I do not recollect hearing him. It was 
pretty soon after Mr. Nash was announced to be chosen, that 
I heard it said that there was another vote ; I should think 
within five minutes. At the same time that the chairman an
nounced that Nash was elected, I understood him to say that 
the vote for register would be called a blank. I think Leander 
Clark was the first to raise an argument ; others may have 
spoken, and I think others did speak, before he raised this ar



gument. I heard the selectmen read from a printed paper, and 
I think after Nash was declared elected. I should think there 
was no counting of votes afterwards. I sat in my seat and 
noticed no counting of votes afterwards.

BENJAMIN DANE.

F ranklin , ss. January 23, 1843.
Taken, subscribed and sworn to, by consent of parties.

Before us,
DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices of the Peace.

I, Lemuel Wait, of Whately, being of lawful age, do depose 
and say : I was at the town meeting, in Whately, on the 14th 
of Nov. last. I was present when the votes were assorted. I 
was in the first pew from the deacons’ seat, on the right of the 
aisle. I did not go up to the desk during the, day. While 
they were sorting the votes, and counting and checking, i. e. 
comparing with the list, I should judge they were about half 
through, the chairman took a vote in his hand, and said it was 
for register of deeds. He spoke and thought he must call that 
a blank. There was other conversation, of which I did not 
understand all. There was nothing more occurred, excepting 
at the close. I understood from the chairman of the selectmen 
that the vote stood thus; it was, as l understood, 117 and 117, 
and 2 votes that were scattering. Then I made a motion that 
we would not send, and some one seconded me. [Somebody 
came up to me and said I was m istaken; that the vote stood 
117 and 118.] (Objected to by counsel for remonstrants.) Ac
cordingly I consented to withdraw my motion, on conditions 
that they would dissolve the meeting; Leander Clark to vote 
not to send, seconded, and it was put to vote, and some voted 
and some did not.

Questions by Counsel for Remonstrants.



F kanklin, ss. Jan. 23, 1843. Taken, sworn to, and subscrip
tion waived by consent of parties. Before us,

DAVID STOCK BRIDGE, 
LUKE B. W HITE,

Justices o f the Peace.

I, Cyrus B. Bardwell, of Whately, being of lawful age, do 
depose and say, I was at the town-meeting in Whately, on the 
14th day of Nov. last. I happened in at the time Calvin Wells 
was there demanding the privilege to vote for representative. 
I saw him standing before the ballot-box ; he had his hand up, 
but I saw no vote in it. There was considerable excitement 
when I went in. Several were standing before the ballot-box, 
blackguarding him. laughing at him, because he had lost his 
right to vote. I did not see the chairman refuse his vote. Im
mediately after that, the chairman requested the people to take 
their seats, and they all stepped back but Mr. Wells. I stepped 
a little one side of the chairman. Then, Mr. Wells he still 
insisted upon voting. He asked the chairman if he was going 
to let him vote, and there was no reply made to it. Then Mr. 
Harwood, (Col. Harwood) stepped up to Mr. Wells, and advised 
him to give it u p ; stating that if he voted, there were others on 
the other side that would vote. Harwood had his hand on Mr. 
Wells’s shoulder ; and as Col. Harwood turned away, he kind of 
pulled Wells round, and they both went off, and I immediately 
then went out of the house again. I did not hear Wells say 
any thing to Harwood. He made no reply to Harwood, but 
kind of stammered a little. I did not make up my mind what 
the stammering meant. I should think Col. Harwood spoke 
loud enough, so the selectmen could have heard him if they had 
been attentive. While I was there the chairman made no an
swer to Wells.

Questions by counsel for remonstrants.

I don’t know as I heard the chairman say a word, while I 
was there, to Mr. Wells. I did not hear the chairman say any



thing, except request people to take their seats. I did not 
take my seat. I did not see either of the selectmen go and 
speak to Mr. Wells.

CYRUS B. BARDWELL.

F r a n k l i n , s s . : Jan. 23, 1843.
Taken, subscribed, and sworn to, by consent of parties, be

fore us,
DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices of the Peace.

I, Elihu Harvey, of Whately, being of lawful age, do de
pose and say :—That I was present at the town meeting, in 
Whately, on the 14th day of Nov. last. I went into the meet
ing-house, I should think, soon after they got through reading 
the warrant. I can’t say whether I heard any part of it read 
or not. I took my stand near the south-east corner. The 
meeting-house fronts east, I should think, and the pulpit is on 
the west side. Soon, Mr. Graves, the chairman of the select
men, made his declaration how he should receive the ballots. 
He made the declaration twice, distinctly. I was in company 
with two or three others, and we did not perfectly agree as to 
the declaration. I then went up to the deacons’ seat, and ask
ed Mr. Graves, if I understood the declaration to be, that the 
Governor, Lieut. Governor, Senators, and Representatives to 
Congress, were to be brought in on one ballot. He replied yes. I 
asked him if the ballot for representative to General Court was 
to be brought in at the same time. His reply was, yes. I then 
started to return to my former place, and before I had reached 
it, he made another declaration to the same effect. I do not re
collect that, at that time, I heard him say any thing about per
sons losing their chance to vote. We commenced balloting 
soon ; I should think an hour and a half after this : I could not 
tell the time. I saw Calvin Wells before the desk, claiming a 
privilege to put in a vote into the representative box. He ap



peared to be somewhat excited on the subject. I was standing 
a little back from the desk at this time. I stepped up to the 
desk, and asked the chairman if Mr. Wells had voted either 
ticket. His reply was, that he had. I asked him if his name 
was checked on the list. He told me it was twice checked. I 
told the chairman, I did not see from his rule, and the check 
list, that he could disfranchise Mr. Wells from voting, but Mr. 
Wells, if he had not voted, had disfranchised himself. Mr. 
Wells still persisted in his right to vote, and I should think that 
he threatened some-—{and from the appearance I was doubtful 
whether the selectmen would not break over their rule.] (Ob
jected to by counsel for remonstrants.)

I told the selectmen that if they let Mr. Wells vote, I did not 
see how they could debar any other man the privilege, that felt 
so disposed. Soon the selectmen requested the people to take 
their seats. I went to the first body-pew on the left hand, as 
you go into the front door. Mr. Wells kept his stand. Col. 
Harwood was near by him. I could not say what Col. Har
wood said to him, but out of curiosity I started to go up to 
them; before I got there, they wheeled and retired back a little. 
Leander Clark says to Mr. Wells, “ I would not press my 
claim, for there is more democrats to vote than there is whigs, 
and we shall be the losers. Mr. Wells immediately retired into 
a pew. I took my seat the second pew back of him. Some 
five or ten minutes afterwards, I should think, Sanderson, one 
of the selectmen, came and whispered to him. I do not know 
what he said. I did not hear what Mr. Wells said to him. I 
should rather think I heard Wells say something to Clark, but 
won’t be positive. I should think he said, “ well, well,’ and im
mediately retired. The selectmen did not, to my knowledge, 
make any decision about Wells’s vote. After this I heard no 
decision at any time. I should think there was no public de
cision made. I do not recollect hearing Luke B. White make 
any demand. I was present at a meeting of the selectmen in 
this house, (Bush’s tavern, in Whately,) since the election. 
I should think it was the last week in December. After 1 came 
here, I was informed that the selectmen were going to meet. I 
was requested to stay. They said Mr. Nash was coming to



make a demand of his certificate. I appeared before the select
men with Mr. Nash. Mr. Nash demanded his certificate of his 
election of the selectmen. They refused. He then requested 
them to give him a statement of facts. Immediately upon that, 
Mr. Allis and Mr. Bardwell got into some controversy respect
ing a vote or ballot, that was picked from the floor. I do not 
know that I can give the whole controversy they had, but Mr. 
Allis charged Mr. Bardwell with making a declaration that 
the vote or ballot was picked from the floor. He told him he 
made this declaration on the day of election. Mr. Bardwell 
acknowledged that he did make the declaration, but said he 
knew it was false or untrue, (I cannot say which word he used,) 
at the time he made it. Immediately upon that, Mr. Sanderson 
said that he held the ballot in his hand, and didn’t know but 
he was criminal for holding it so long. That was all that was 
said to my recollection upon that subject. I got up and urged 
the selectmen, trying to show the propriety of giving Mr. Nash 
a statement of facts.

They requested us to leave the room for consultation. As 
we were about leaving the room, Mr. Bardwell replies and 
says, “ he should do nothing about it, because he had been 
abused ; ” I turned and asked him if I had abused him ; he 
said “ no, but Mr. Allis had,” I think were the words. I 
asked him if he could justify himself in abusing Mr. Nash, 
because others had abused him ; I do not recollect as he re
plied ; we left the room, and in a few minutes were called back 
to hear the report, which was that they should do nothing 
about it.

No such persons as Horace W. Taft, or Charles Williams, 
reside in Whately, nor did they on the 14th day of November 
last.

Questions on the part of the remonstrants. I cannot give 
the whole of the conversation between Allis and Bardwell, as 
to Bardwell’s declarations. Bardwell did say that any man 
that said that he made that report, that the vote was picked 
up from the floor, lied, and he did not care who it was. Imme
diately afterwards, he owned that he did make the declaration,



and that he knew it was false when he said so. I cannot tell 
what conversation intervened between, because my mind was 
taken lip more on Mr. Nash’s account. I should not think it 
was two minutes, between the two declarations. I would not 
be certain, but I think that Sanderson admitted that he had it 
in his hand, after Bard well made his second statement ; but I 
will not be certain whether it was before or after. There 
were present, Allis, the three selectmen, Samuel Dickinson, 
Luke B. White, I think. Col. Harwood and Leander Clark 
were in the room a part of the time, and perhaps all ; I cannot 
say whether Samuel B. White was there or not ; [I was told 
there was a gentleman from Boston, in the room, at the time, 
but I did not recognize him myself.] (Objected to.) His 
name, I think, was Billings ; I do not know that I saw him at 
this house; I heard Mr. Nash ask the selectmen for a certifi
cate. I think the exact language was (but I will not be posi
tive of the exact words,) that he wanted his certificate. He 
also personally asked the selectmen for a statement of facts ; at
least, I am very confident he did. „ r TTTrT TT’ 1 EL1HU HARVEY.

F ranklin , ss., January 23, 1843.
Taken, subscribed and sworn to, by consent of parties, 

before us,

I, Samuel Dickinson, of Whately, being of lawful age, do de
pose and say :—I was present at the town meeting in Whately 
on the 14th day of November last. When Calvin Wells was 
pressing his claim to vote, Leander Clark spoke to him and told 
him that there were more democrats than whigs that wranted 
to vote, and wanted to have him withdraw. I do not know 
that I heard Mr. Wells say any thing in particular to him—but 
directly upon that, he did not press his claim any more. That

DAVID STOCKBRIDGE 
LUKE B. W H ITE,



was all 1 heard. 1 did not see Col. Harwood speak to Wells;
I stood at the foot of the pulpit stairs—Wells stood in front of 
the Deacons’ seat—1 should think five or six feet from me ; I 
don’t know the exact distance ; I presume there might have 
been some one between us, for people were standing round—I 
did not notice who; Clark spoke loud enough for me to hear. 
After this transpired, I went out of the meeting-house.

I was at Bush’s tavern at a meeting of the selectmen, a few 
days before the Legislature convened. I was in the room :— 
Col. Harwood, Mr. Allis. Thos. Nash, Jr., Leander Clark, (a 
part or all the time.) Silas Crafts, Luke B. White, Esq., and 
Mr. Harvey and Sam’l B. White were there. I can’t be posi
tive they were all there all the time. I heard Thos. Nash, Jr. 
ask the selectmen to give him a certificate of his election. 
They told him they had made up their minds not to. Mr. 
Nash then asked them for a statement of facts. I think it was 
Mr. Nash, but won’t be positive. Nash was present, at any 
rate. I do not know what answer they made to it. Col. Har
wood, I believe, made the answer, that he could apply to the 
record. They did not finally give him the statement. I do 
not know that the chairman said so. Capt. Bardwell said, he 
might apply to the record. This was after the conversation I 
have stated.

After this, Mr. White told Capt. Bardwell that there had 
been a vote picked off of the floor. The Captain understood him 
to say that he picked it from the floor—and he replied, that any 
man who said he picked it off the floor was a liar. White told 
him that he did not say he picked it off the floor—he told him 
there had been one picked off the floor, and he, Bardwell, had 
said that they had picked a vote off of the floor. He did not deny 
but that there had been one picked off the floor. He said upon 
that, that he knew there had not been one picked off the floor. 
I won’t say it was right off the next words, but it was directly. 
I do not know that I heard any thing more between them.

Mr. Sanderson then sat at the table opposite where I stood. 
He seemed to be addressing something to Mr. Harvey, and I



wanted to hear, and stepped round the table. He (Sanderson,) 
said, he held a vote in his hand till he did not know but he 
was criminal.

1 heard nothing more from Capt. Bardwell, as I remember. 
I did not hear him say any thing after that.

I heard Mr. Bardwell address Mr. Allis that evening. It was 
at the time of Mr. W hite’s conversation. They were all three 
talking together. Mr. Allis told him that he (Bardwell,) had 
told him that they picked that vote from the floor. Bardwell 
did not deny it. The remarks of Harvey were before this con
versation. I went away after Mr. Sanderson made his state
ment.

Questions by Counsel for remonstrants.

I did not hear Capt. Bardwell make any reply, directly, to 
Mr. Allis, upon Mr. Allis saying that he, (Bardwell,) had told 
him that a vote had been picked up. He denied having picked 
any vote off the floor. This was the drift of his talk generally. 
I have now stated all I remember about the conversation.

Mr. Graves said their decision was, that these votes ought to 
be counted. I did not hear any thing read while I was pres
ent. I do not remember any thing else that Mr. Graves said.

I went out of the meeting-house, I should think, 10 or 15 
minutes after the conversation of Clark with Wells.

I do not remember Mr. Graves saying he could not give a 
certificate, if he felt that he was doing wrong. There was 
other conversation by Graves, but I don’t remember what it 
was.

SAMUEL DICKINSON.

F ra nk lin , ss. J a n . 23, 1843. Taken, subscribed, and sw orn  

to, by con sen t of parties, before us.
DAVID STOCKBRIDGE,
LUKE B. W H ITE,

Justices of the Peace.



I, Noah Dickinson, of Whately, being of lawful age, do de
pose and say :—I am a legal voter in the town of Whately. I 
was such on the 14th of November last. My name was borne 
on the check-list, and I voted the general ticket, i. e. for Gover
nor, &c. on that day.

I did not vote for town representative that day. I was in the 
house at the time Calvin Wells demanded the admission of his 
vote for representative. I did not, at that time, offer the select
men to vote. [I believe I said something to Luke B. White 
about voting; I am confident of it.] (Objected to by counsel 
for remonstrants.) [He asked me if 1 had voted. I told him I 
had not. He asked me then if I would vote; and I told him 
that, as I understood it, the selectmen declared, that the votes 
should all be brought in at a time. He asked me if I would 
vote, if they accepted the votes of Calvin and Porter Wells. 
I think I told him I would. If I had voted, I should have 
voted for Thomas Nash, Jr.] (Objected to by counsel for re
monstrants.) I heard Luke B. \\ bite state to the selectmen, 
that if the votes of Calvin and Porter Wells were admitted, 
that Noah Dickinson and others wanted to vote. I do not re
collect whether I requested Luke B. White to speak to the 
selectmen. I might and might not. He told me that if I would 
vote, he would go and demand my right of the selectmen. I 
should think he said this before I told him I would vote. My 
vote was not finally received that day.

B y  Counsel for Remonstrants.
I did not offer any vote for town representative that day, no 

more than what Mr. White spoke. I did wish to vote the lat
ter Part of the day. I think I told Mr. White that I would vote 
for Nash, but don’t know as I can swear to it positively but 
that was my mind. 1 don’t recollect either of the selectmen 
inquiring of me, when I voted, whether 1 intended to vote for 
town representative. I think, however, the chairman asked 
me if I had voted; and I told him no. [I don’t know but I 
might have told persons in the morning, that I did not think 1 
would vote for Nash. Don’t remember making any remark 
of the kind in the afternoon.] (Objected to.) [I don’t know



that any man asked me to vote for Mr. Nash during the day. 
Don’t remember saying, in John W hite’s hearing, that I would 
not vote for Nash.] (Objected to.)

NOAH DICKINSON.

F ranklin, ss., January 23, 1843. 
Taken, subscribed and sworn to, by consent of parties, before 

us.
DAVID STOCK BRIDGE, 
LUKE B. W HITE,

Justices o f the Peace.

I, Luke B. White, of Whately, being of lawful age, do depose 
and say :—I have a commission of justice of the peace, but am 
not qualified. I was a justice of the peace last year. I was 
present at the town meeting on the 14th of November last. 
Numbers had told me in the course of the day that Noah 
Dickinson had not voted for representative. [I did not endea
vor to procure the admission of his vote, on account of the de
cision which I understood the selectmen to have made, but 
which I did not hear because I was not in at the opening of the 
meeting.] (Objected to by counsel for remonstrants.) I was 
there when Porter Wells offered his vote. The chairman told 
him that he could not receive his vote, on the ground that he 
had made proclamation to the meeting that they must do their 
voting all at once. After that Calvin Wells came up and de
manded his right. The chairman told him the same. Mr. 
Wells got pretty warm about it, and said he had a right to vote 
any time while the polls were open. The chairman repealed : he 
got pretty warm about it: he spoke out, said he, “ I made de
claration at the beginning of the meeting”—I think he said he 
made it twice over— “ so you could all understand that they must 
do all their voting at once.” I thought, after Wells insisted, that 
the selectmen rather hesitated. I did not know what they 
would do. I then went to Noah Dickinson and told him I did



not know but they might reverse their decision and let Calvin 
and Porter Wells vote, and I asked him if he would vote if 
they admitted Calvin and Porter Wells. There was some con
versation. I think he said he would. I won’t be positive. I 
then told him I would go and demand his right and others. He 
consented. I cannot repeat his words. I should think he said 
I might go and make the demand. I can’t say these were his 
very words. At any rate, he consented. I cannot say whether 
he requested me or not. I know he told me to go and make 
the demand. I immediately went to the chairman of the se
lectmen. I told Mr. Graves that I wished they would settle 
the question, whether Calvin and Porter Wells could vote, for 
there was Noah Dickinson and two or three other democrats, 
who were in the same situation, that wished to vote. After 
this I found out that Calvin Wells’s name was checked. I did 
not know this before. I never knew that Porter Wells was, till 
after the meeting. The selectmen decided that Calvin and 
Porter Wells could not vote, and I, accordingly, as I under
stood the decision, pressed the claim no further.

I was present at the counting of the votes. They had got 
through assorting. One of the selectmen, I think it was Rho- 
dolphus Sanderson, said “ here is a vote for Charles Williams.” 
There was some conversation among us about that vote. It 
was all in a moment, knowing that it was probable we were 
about a tie. I then went to the chairman of the selectmen.— 
By the way, Lesure, the town clerk, was counting, or was about 
to commence counting, the tallies he had made. I asked the 
chairman to decide about this Williams vote—whether they 
would consider it a blank or count it as a ballot. I told him it 
might make some difference with the election. 1 told him if 
they decided this before they counted the tallies, no one would 
have any right to complain—probably we should be satisfied 
with their decision. They were rather slow to say much about 
it. I told the chairman again that I wished he would decide. 
He then consulted with Sanderson, and I should think with 
Bard well, though I cannot say positively. I asked him his de
cision about that vote. He then said you need not say any



thing more about that vote—it is considered a blank and will 
not be counted. He. spoke this in his common tone of voice. 
I knew nothing about the Taft vote at that time. The clerk 
bad got his tallies counted. I knew how the vote stood at that 
time. Rhodolphus Sanderson then turned round as he was 
standing. He stooped and looked down. Capt. Bardwell or 
Sanderson, I cannot positively say which, immediately said— 
“ here is another vote”—for Taft, or Horace W. Taft. I then 
said where did that vote come from ?  Capt. Bardwell made re
ply—“ that vote dropped on the floor and was picked up.” 
[Then the bystanders, and probably the selectmen, see how 
the election stood. 1 cannot say that the selectmen knew.] 
(Objected to by counsel for remonstrants.) There was consi
derable said about the votes, and doubts were expressed by the 
selectmen, whether the two votes must not be counted as votes 
for representative. They got the law and read from a book or 
printed paper, and decided that they must be counted as ballots 
for representative, and they accordingly were.

I was present in this house (Bush’s tavern) a few days before 
the meeting of the General Court. The selectmen, and Thomas 
Nash, Jr. and several others were present. At this time Bard
well denied that the vote was picked from the floor. After- 
some conversation, he said that at the town meeting he did say 
it was picked from the floor. I understood him also to say 
that he knew it was not picked from the floor when he said so 
at the town meeting. I cannot say this positively, but I have 
no reasonable doubt of it, Sanderson at this time said the vote 
was not picked up from the floor. He either said he had it in 
his hand, or under his hand. I did not hear him say that he had 
doubts whether he had not done wrong in reference to that vote. 
At this meeting Thomas Nash, Jr., in my hearing, made a de
mand of the selectmen for the certificate of his election as a 
representative of YVhately. They refused to give him a certi
ficate. He then asked them for a statement of facts, and they 
asked that the room might be cleared for consultation. They 
afterwards opened the room, and said they had determined that 
they could not give the statement.



Questions by counsel for remonstrants.
I don’t know that Mr. Lesure had commenced counting the 

tallies when I asked the selectmen to decide the Charles "W il- 
liams vote. I did not notice whether he had commenced count
ing or not. I knew that Mr. Josiah Allis also kept the tallies. 
[I did not know their result from any source.] (This answer 
is objected to by the counsel for Nash, and is waived and with
drawn by the counsel for the remonstrants.)

[I had not, in fact, had conversation with any democrat ex
cept Dickinson, when I told the selectmen that he and two or 
three others would vote if the Wellses did.] (Objected to.) I 
knew that two or three others had not voted. I don’t recollect 
at any time during the day having talk with Asa Belden, about 
voting for Thomas Nash, Jr. I was a mind that he should 
vote for representative when he voted the governor ticket. I 
told him he had better vote for representative too. He did not 
say any thing; he shook his head and cleared out. I have no 
recollection of urging him to vote afterward during that day. I 
do not remember ever telling any one that I demanded the right 
to vote for Asa Belden, and that Belden had assured me he 
would vote for Nash, or any thing to that effect.

I have told people that I demanded the right to vote for Asa 
Belden, but I did not understand the question which was an
swered in the preceding paragraph, and did not mean to deny 
that I had told people that I had demanded the right to vote 
for Belden. Asa Belden did not tell me that he should not vote 
for Nash, nor that if he voted for any body he should vote for 
Justus White. I did not tell John White that Asa Belden told 
me he should have voted for Nash had the Wellses voted.

[I have talked with Belden, as to giving his deposition, down 
at Wood’s broom-shop. 1 went there to see him and Noah 
Dickinson ; my principal business was to see Noah, but I went 
to see both. I did not urge Belden to testify that he demanded 
his right, and that he would have voted for Nash. The depo
sition was made out among us, for Dickinson and Belden to 
sign, if they saw fit. I can’t tell who made it out. I had it 
with me, and showed it to them. I read it to them. I took 
Belden out. I saw he hesitated and was not willing to sign.



I told Belden, “ if you would have voted for T. Nash, Jr., 1 
should like to have you sign it; if not, I don’t want you to sign 
it.” Belden says he “ I should have voted.” Says I, “ don’t 
you never sign this unless you would have voted for Thomas 
Nash, for the instrument reads so.” He did not sign it, and I 
left him. He said he would have voted, but did not say for 
whom or for what. I know two went there with me to show 
them this instrument, besides myself; one was Sam. or Horace 
Dickinson, and the other was Elbridge Crafts. This is my 
impression, but I cannot swear positively. The greatest ob
ject I had in going to see Belden was, to give him information, 
so that he might understand it, and not sign it unless he was 
sure. I don’t know, but had heard, that previous applications 
had been made to him for the same purpose. I never offered 
to pa}r Belden’s tax if he would vote on our side.

Wood was present some part of the time, when I told the 
selectmen that Dickinson and two or three other democrats 
would vote if the Wellses did. I meant Belden, for one. I had 
not talked with any of the voters tiiat i had in mind, except Dick
inson. When I made this statement to the selectmen, I did 
not know, of my own personal knowledge, that it was true 
that any of them would vote, except Dickinson, but I was told 
they would, and I knew they had not voted. I think Horace 
or Sam. Dickinson said that Willard Belden said Asa would 
vote. I also referred to Pomroy Dickinson, but afterwards as
certained he had voted. I was told by some one that he had 
not voted, and presumed he would vote if the Wellses did. I 
do not think of any body else.] (The answers in brackets are 
severally objected to.)

[I should think Belden did not say distinctly he would not 
sign the paper.] (Objected to.)

When Porter Wells went up, I do not remember that any 
thing was said of his name being checked twice. There was 
nothing said of that in my hearing.

[There was great doubt whether Noah Dickinson would sign 
my paper. He said he did not choose to vote at the beginning, 
and did not want to sign papers, because he was not acquaint- 
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ed w ith  such instrum ents. 1 d on’t k n ow  th at m ore than one 
paper w as presented h im  to s ig n .] (O bjected to .)

Questions by counsel for Nash.
1 had no doubt in my mind that Belden would have voted 

for Nash, until I see him, when I went to call upon him; after 
that I had, until he signed the affidavit, since which time 1 
have had none. In the conversations above referred to, Noah 
Dickinson told me he would have voted for Nash, but he did 
not like to sign the paper.

I did not hear Calvin Wells say that he would not vote for 
.1 ustus White.

Luke B. While recalled by counsel for Nash.

The Saturday before town-meeting, I furnished the select
men with a copy of the report of a committee of the Legisla
ture of this State concerning the Williamstown case. It was 
a report upon a petition from Williamstown, relating to the 
qualifications of students in college as voters. That part 
which relates to persons going out of town with an intent to 
return, was particularly pointed out to them. I left the pam
phlet with them on Saturday. I saw them have it on Monday, 
at the session before the town-meeting. I did not see it in the 
town-meeting. They have never returned it, though I requested 
them to do so when they got through with it.

At the meeting of the selectmen at Bush’s tavern, when Nash 
applied for his certificate, Mr. Allis and myself were engaged 
in conversation with Capt. Bardwell about the same time—you 
can call it the same time.

By remonstrants.

Are you sure that you did not take back that report Monday 
morning? Did the selectmen take it from you that morning to 
your knowledge ?

I took it into my hands and looked at it. I gave it back to 
the board, but can’t say which of them. I have not seen it
since.



I seconded Mr. Clark’s motion not to send. I did not say to 
Clark, “ You and 1 know there is no election.”

I don’t recollect Noah Dickinson’s telling me that day that 
he would not vote for Nash at any rate. I don’t recollect telling 
any person so.

Asa Belden did not tell me that if he voted he would vote 
for White. I have never told any person so.

Recalled, Jan. 23, by counsel for Nash.

Mr. Lesure and 1 have had two or three talks about the decision 
of the selectmen in reference to the printed votes. He has said 
to me that he knew Mr. Graves called the vote a b lank; once 
was, in the course of the week of town-meeting. I don’t recol
lect that he said any thing about the time when the decision was 
made. He said, at the time I have referred to, that Capt. Bard- 
well said the vote was picked from the floor. I told Lesure 
that I wouldn’t say that the selectmen meant to do any thing 
wrong, hut it [was] mysterious how that vote came to come in 
afterwards. He said it looked so to him. The face of it looked 
bad. This is pretty much his language as near as I can re
member it.

The conversation to which I have testified as taking place 
between me and Noah Dickinson was in the meeting-house, in 
the west aisle.

LUKE B. W HITE.

F r a n k l i n , ss. J a n . 23, 1843. Taken at the request of T. 
Nash, Jr., by agreement of parties, the said White having been 
duly sworn. Before us,

DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices o f Peace.

I, John Brown, Jr., of Whately, being of lawful age, do 
depose and say :—I am a native of Conway. I have lived in



Whately 1 should think ten or eleven years. Last tall, 1 went 
out of town, i went out about the first of September. I went 
to Springfield, and staid there about a fortnight. 1 went from 
there to Palmer, and went to work there. I went to cutting 
axe-helve timber. I made no agreement with any one for any 
certain time. He wanted to hire me for six months. I told 
him I would not let myself for six months. I told him I would 
not be obliged to go out every day in the winter to chopping. I 
was there with him about three months and a half. I should 
think 1 worked about three. At the end of the three and a half 
months, 1 came back to Whately. I came back to Whately, 
because I thought. Whately was my home. When I went to 
Palmer, I thought I should work at Palmer, till it got to be a 
little cool weather, and then I should come back again. I was 
not calculating to stay there but a little while. I went down a 
year ago, and worked for the same man about six weeks, in the 
winter. 1 left part of my clothes in Whately, when I went away, 
and carried just enough to get along with. I had no other per
sonal property. I am a single man. My father lives in Whately. 
1 left my clothes at Mr. Mitchel’s, and I had some also at Mr. 
Dickinson’s. 1 am twenty-seven years old. I have paid a poll- 
tax in this town seven years now. I have always voted in this 
town since I have been old enough, till last fall. The select
men would not let me vote last fall. The morning of the town
meeting I went before the selectmen. I told them I wanted 
they should put my name on the list, and they told me they 
could not. They said I had been gone and lost my residence. 
I told them I thought not. I told them that when I went down 
to Palmer, 1 was not calculating to stay there but a little while. 
I did not say ranch more to them till town-meeting was opened. 
The collector was present, and told them I had paid my taxes 
for the last year.

After the town-meeting opened, I went up and began to talk 
long with Mr. Sanderson. I had some votes in my hand, and 
I told him I demanded the right to vote. He told me that I 
could’nt, and I did not vote. I carried up the votes in my 
hand and held them up to him. If he had admitted me to vote.
1 calculated to put them in. I had a vote for town representa



tive among them. The name of Thomas Nash. Jr. was on the 
representative vote. 1 should have put that vote in the box. if 
it had been admitted. 1 have never expressed any intention to 
remove from this town. I have never in fact intended to re
move.

Questions by counsel fo r  remonstrants.
Mr. Sanderson was in the deacons’ seat. The selectmen 

stood the other side of him ; the box stood before them • I think 
Mr. Plyna Graves and Rhodolphus Sanderson, but I can’t say as 
to that. 1 think others were present. I think Sherman Bard- 
well stood there. I can’t say what the other selectmen were 
doing. I think Remembrance Smith and Rufus Mosher stood 
pretty nigh.

I returned from Palmer, because 1 thought ] had staid there 
long enough. I could have had employ at the same business 
but should have had to move away from there. [My employ
er’s factory burnt down, and he hired another in the place, i 
think 1 have never told any one that I should have staid there 
all winter if the factory had not burnt down.] (Objected to.) 
(Here the counsel for the remonstrants claimed that the counsel 
for Mr. Nash should state the grounds of his objection, which 
the said counsel declined to do, and the court decided that he be 
not now required so to do.)

I have told people in this town, that I should be back by the 
first of January. I am confident I never told any one I should 
have staid there all winter, if the factory had not burnt down.

JOHN BROWN, JR.

F r a n k l i n , s s .

Taken, subscribed and sworn to, by consent of parties, be
fore us,

DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices o f Peace.



1, Willard Belden, of Whately, being of lawful age, do de
pose and say :—I am a native of the town of Whately. I was 
twenty-two years of age last September. I have always lived 
in Whately until this present season. Some time in March last, 
I let myself to a man in Hatfield, named George W ait; I was 
to work for him eight months ; I let myself for eight months ; 
I was to work for him eight months if we agreed—and longer, 
if we did not get the fall work done. I accordingly went to 
work for him. Sunday mornings I usually came to Whately 
to my father’s. I came to Whately, because that was my home. 
1 had work done for me at my father’s ; I brought the princi
pal part of my mending home. They might have mended a 
shirt for me once in a while at Hatfield ; but I had but very 
little mending done there. I was the owner of some personal 
property besides my clothing, at the time I was at work in 
Hatfield. My brother and I owned a horse together. I did 
not own any ploughs or farming utensils. I owned a cow while 
I was at Mr. Wait’s. The cow and horse were on my place, in 
Whately. My brother and I owned the place together. I left 
some clothes at home—I believe I left nothing else there. I 
considered it my home in Whately on my place ; my father lived 
there—my brother and I owned it together. [I never intimat
ed to Mr. Wait or any person, that I intended to live in Hat
field after the time expired with Wait.] (Objected to by coun
sel for remonstrants.) I did not, in fact, intend to live in 
Hatfield after my time expired with Wait. I was at work 
there to get some money towards paying for my place. When 
I went into Hatfield, I did not go there with the intention to 
become a permanent resident in Hatfield. I considered myself 
as going into Hatfield for a temporary purpose. When I went 
into Hatfield, I expected to continue to live here. I expected 
to come back when my time was out. While I was at work 
in Hatfield, I had the oversight of my place in Whately. After 
I went into Hatfield, I did not, at any time, change my inten
tion as to becoming a resident in Hatfield. [If I had been 
sick in Hatfield, I should have directed them to carry me to



my father’s in Whately.J (Objected to by counsel for remon
strants.) While I was at work in Hatfield, I sold out my right 
in my place to my brother—but no writings were passed—and 
I then bought him out. When I sold out to my brother, I ex
pected I should have a home there.

When I went to Hatfield, I told my brother first to see Alfred 
Belden, one of the assessors, and see that he taxed me. After 
I see Mr. Crafts, as I was afraid my brother would not attend 
to it, and I asked Mr. Crafts to attend to it. When they came 
to take his list, I wanted to get myself taxed here, as I supposed 
they would tax for that place and a poll-tax. I supposed that 
by paying my tax I should vote here. I should think I had not 
conversed with the assessors or any one of them, about it since 
that time. I have not paid any tax to the collector in Whate- 
ly—I mean for the last year. [1 understood from my brother, 
that the tax for our land was set against him.] (This answer 
objected to and withdrawn by counsel for Nash, and counsel 
for remonstrants object to withdrawal.)

I did not spend most of my time Sabbaths, while at work for 
Wait, in riding about. I generally went to meeting. I do not 
know that I ever gave George Wait any reason to suppose that 
I spent most of my time Sabbaths in riding about.

I do not recollect starting for Conway any Sabbath while at 
work for Wait. I never told George Wait that I broke down 
one Sabbath on the road to Conway. One Sunday night I was 
going down to Hatfield to Mr. Wait’s—my brother was going 
to carry me part way down ; I had got fifteen rods from home 
when I started. I saw one of the fore wheels seemed to be 
coming off, and told my brother I thought the axletree had 
broke. I got out and see it was—and we turned round and 
went back. One Sunday, I can’t say whether it was after or 
before I was in Hatfield, and, turning up to the Methodist meet
ing, the nut on the axletree came off and the wheel came partly 
off. These are the only accidents that happened to my wagon 
on Sunday while at Wait’s. 1 went to Northampton one Sun
day with my brother; we went to see my sister; I should



think I never had any quarrel with Mr. W ait; I should think 
we were not on the same side in politics, by what he says.

1 was unwell while at work in Hatfield, and I went home 
and staid a day or two.

I tried to get my name put on the check-list in Whately, so 
as to vote last November. T went before the selectmen and 
gave them a receipt for my poll-tax ; I did not have much 
conversation with them. They did not put my name on the 
l is t; I did not say much to them ; I showed them the receipt. 
I do not remember /  said any thing to them about my right to 
have my name on the list. [ should think Thomas Crafts and 
Josiah Allis said something for me.

1 went to the town meeting. I did demand my right to vote 
at that town meeting ; I went up to Mr. Rhodolphus Sanderson. 
The other two selectmen were engaged talking about Mr. Cal
vin and Porter Wells’s aifair. I went up with votes in my hand 
and asked Sanderson if he had got my name on the list, and 
told him I should like to vote ; I told him I thought I had a 
privilege to vote; I told him I thought I was as good a voter 
as any of the town’s people here. He did not receive my vote. 
He said I could not vote ; my name was not on the list; I had 
in my hand at that time votes for governor and so on, and for 
representative. The vote I had for representative bore the 
name of Thomas Nash, Jr. I intended to put this vote in the 
ballot-box, if I had been admitted to vote. I did in fact offer 
the votes I had in my hand, the vote for Thomas Nash, Jr. 
with the other.

J cannot remember but one time that I was ever gone from 
Whately, more than half a month at once. Then I was gone 
half a month ; T let myself for that time to a man in Conway.

Questions by Counsel for Remonstrants.
i presented to the selectmen a receipt for a tax paid by me 

in Hatfield, for the year 1S42, being one dollar and a half, as 
i suppose for poll and county tax together. 1 do know of my 
having been taxed in Whately. t don’t know that taxes have



been set to me in W hately; where I have lived they have paid 
a poll-tax for me, this I know. Horace Bardwell has paid it.
I do not know that any tax has been assessed upon me in 
Whately ; there has been a tax put upon the place that my 
brother and I own together, and I have paid it I think to Mr. 
White. I can’t tell what I told the selectmen when I called 
with the receipt; I don’t remember what questions they asked 
me.

Ques. Did they not ask you if you had not made it a 
home in Hatfield, for more than six months past ?

Ans. I don’t remember the conversation.
Ques. Did they ask you where you had lived for six 

months past, and if so, what was your answer ?
Ans. I don’t remember. I don’t remember any thing about 

the conversation. I don’t remember any thing about the con
versation, except the mere fact of my presenting the receipt.

Ques. How then do you remember the conversation with 
Rhodolphus Sanderson ?

Ans. Because I went up with the votes in my hand and 
wanted to vote. I went to try and see if I could vote at any 
rate.

I don’t know as I can tell all the names on the tickets in my 
hands. I had a whole handful of them. Thomas Nash was 
one, and the governor ticket, and such as them. I had the 
right ones—what I thought was right.

Ques. Do you remember any name but that of Thomas 
Nash 1 ,

Ans. Why Thomas Nash and Marcus Morton, and such as 
them. I had one for Charles Williams, and I don’t know how 
many I had for Charles W illiams; and I had some for Mr. 
Taft. That is all that I remember now.

Ques. Did you intend to vote for Mr. Taft for any office ? 
and if so, for what 1

Ans. I did not know which I should vote for, for register of 
deeds. I had not made up my mind.

Qties. Had you decided who to vote for, for senators '? and



if so, for whom ? and for whom, if for any, had you votes in 
your hand ?

Ans. I don’t recollect about them votes.
Qlies. Do you remember exactly your conversation with 

Mr. Sanderson ? and have you given it word for word 7
Ans. I have.
Ques. Had you more than one vote for representative in 

your hand 7
Ans. I should think not. I believe 1 hadn’t. I am pretty 

sure I hadn’t.
Qnes. Had you any votes in your hand for representative 

to Congress 7 and if so, for whom 7
Ans. I don’t remember who they were for. I presume I 

had them : for I had a number of voles in my hand; quite a 
lot of them.

Ques. Will you now state for whom you would have voted 
for governor, lieutenant governor, senators, and representatives 
to Congress, if you had been permitted to vote?

Ans. For Marcus Morton for governor. I don’t know who 
for lieutenant governor. I don’t know who for senators ; I did 
not mind much about them. I don’t know as I can tell who 
for representative to Congress.

Ques. Can you tell me what names were on the tickets in 
your hand, for any of the above-named offices 7

Ans. I can tell one; I do not remember the rest. The one 
I remember was Marcus Morton.

Ques. How does it happen that you can remember Morton 
and Nash, and cannot remember the rest 7

Ans. I thought more about them, probably, than I did about 
the rest. I was pretty fierce to have them come in.

Ques. Did you look at the tickets you had in your hand?
Ans. I did.
Ques. Have you been talked with since the town meeting 

about your having offered a vote for Nash ?
Ans. I presume I have told people that I offered my vote. 1 

know I have.
When I went to Hatfield, last spring, I had no deed of any 

real estate. My brother and 1 bought it before I came of age.



and the deed ran to him, because 1 was not of age. [I have 
paid for part of it.] (Objected to, its not having been in
quired of.)

Some time last summer my brother asked me which I would 
rather do, stay, or leave him the place, and he to take care of 
the old people. I told him 1 would go. 1 told him he might 
have the place if he was a mind to, and 1 would go. He 
thought he would, but did not say certain whether he would 
or not. I said, in the former part of my deposition, that 1 had 
sold out. I used the words sold out, but said there had been 
no writings passed. I afterwards found out something about 
the place that 1 did not know, and I was determined to get the 
place back again, so that the old folks should have a place to 
live. I have not any deed of the place now; when I got it 
back I went and borrowed some money of Mr. John White, 
and I suppose he took the deed, and gave me an agreement to 
convey to me on certain conditions.

I can’t tell what year Horace Bardwell paid my tax. I 
should think four years ago.

Questions by counsel for Nash.

There was conversation at the time I called on the selectmen 
to get my name on the list. Mr. Crafts, Mr. Allis, and the 
selectmen bore the principal part of the conversation. I did 
not mind particularly what they did say. I was talking a good 
deal with other people. I do not know as I can give any rea
son why I do not remember the particular words. I supposed 
it would make no difference to me if they did not put my name 
on. If I had heard what they said I could have told it, I pre
sume.

The tickets I had in my hands were the democratic tickets, 
I suppose. I did not notice on those tickets any difference from 
the regular democratic ticket.

If I had voted, I intended to vote the whole democratic ticket, 
true blue, for governor, lieutenant governor, senators, and rep
resentative to Congress. I saw the names on the tickets that 
day, but as I did not expect to vote I did not mind particularly 
about it. After I found out my name was not on the list, I did 
not mind particularly about the votes.



Question for remonstrants. You say that you did not notice 
that your votes dithered from the regular democratic ticket. 
Will you inform me what the regular democratic ticket was?

Ans. I cannot tell any thing about it. I did not mind any 
difference between the democratic tickets that I saw.

Question by same. [Is Mr. Nash a member of what you call 
the democratic party?]

(Question objected to.)
Ans■. [I supposed he was a democrat, and suppose so still. 

I supposed he was a democrat. I supposed he was a member 
of the democratic party, and an abolitionist into the bargain.]

(Objected to.)
The cow did not belong to me, nor the horse either, when I 

went to live in Hatfield ; I bought them while there.
WILLARD BELDEN.

F ranklin, ss., Jan. 23, 1843.
Taken, subscribed and sworn to, by consent of parties, 

before us.
DAVID STOCKBRIDGE,
LUKE B. W HITE,

Justices o f the Peace.

I, Walter P. Dickinson, of Whately, being of lawful age, do 
depose and say:—I first came into the town of Whately, with 
the intention to make it my residence, on the 18th day of 
August, 1840. I have always resided here since that time; I 
have never, since the 18th day of August, 1840, been out of 
the town of Whately, with the intention to take up my resi
dence in any other place.

Questions by counsel for remonstrants. I resided in the 
State of New York before I came here to reside—in Durham, 
Green county, at the Cattskill mountain ; 1 went there in July, 
and I came away the first day of March, on Sunday. If you 
wish to get into the finances, I can tell you all about if, • when 
I left Durham, I put up awhile at the tavern in Rennselaerville.



“ W ;11, go at it.” His name was Baird that kept the tavern ; 
I i : d just as live fell all the names as not. Look here, 
whether or no you get on my side of the counter or no, I 
don’t care. I should think I put up at Rennselaervilie two 
days. You may put in that I courted a girl there, if you 
please. I did not, when I came here in August, 1840, 
hire any property or make any purchase. I made a con
tract with a man named Amos L. Swett, for one year, to work 
at the pottering business, in Whately. 1 commenced work 
August 18, 1840. I intended to continue to reside in Whately 
after the year was out. Amos L. Swett owned the pot
tering establishment when I was over in Whately. He 
gave me a quit-claim of said establishment, dated March 
22, 1841. In said deed I am described as of Hatfield. I 
did not give the instructions to the attorney, any more than 
that Swett and myself went into the bank where the attorney 
was. I had nothing to do with making out the deed ; I was 
present when it was made out. Swett owned the land ; as to 
real estate elsewhere, that has been laid as a matter of doubt 
for many years. I claim some real estate in Hatfield, but say 
it is a matter of doubt. 1 have a mother living there ; I have 
been sick within the last year or two ; a year ago this winter, 
when I was taken sick, 1 was keeping bachelor’s hall at my 
shop ; they afterwards said I was crazy ; they moved me to Rus
sell Wait’s, in Hatfield ; he is no connexion of mine. I found 
myself at said W ait’s ; I was not moved to my mother’s, I sup
pose because they were all sick there ; I have never deeded 
the pottery establishment. I applied to the selectmen to have 
my name put on the list.

Since August, 1840, I have occupied a place in Hatfield. 1 
hired it for a store-house. I had at that time got various kinds 
of goods at my shop ; some of those goods I removed down to 
my store-house, worth perhaps $200 00 ; 1 have not sold them 
all out yet ; I put in some of my furniture there, i slept there 
two nights. Don’t remember telling any one that I had now 
got a place to live in, where they could not peek in, in the win



dows, when I wanted to play cards. I own the pottery estab
lishment, I suppose ; I have not sold it. 'Mr. Pease pretends to 
have a mortgage of it; by the redemption of it I can have it. 
I don’t know certainly that he has a mortgage, nor what is the 
amount. Orcutt and Wait were the original owners; the 
land belonged to Capt. Seth Tracy, as I am informed. I have 
not known of Mr. Pease renting it out, within two years; I do 
not know of his letting it out to Busser, since I have been there.

I asked the selectmen if they had got my name on ; they 
said no , they asked if I was a voter. 1 said I was ; they 
rather of the two didn't countenance me much. I says to them, 
I am a voter here, and I shall vote now, there’s only one way 
about it. I told them I was an inhabitant of the town. They 
asked if 1 had lived here the last six months. I told ’em I 
had ; that is, my home was here. I told them I made a bargain 
with Capt. Wells on May 1st for one year. The objection rose 
that I had been out of town ; I said I had not been out of 
town to stay long. I did not tell them that Capt. Wells and I 
had finished off; I in fact had got sick and could not work 
longer for Capt. Wells ; he had not paid me up. I don’t know 
but I claimed to have left things at Capt. Wells’s. I did not in 
fact live six months at Capt. Wells’s, because I got sick. After 
I left Capt. Wells s, 1 went to Hatfield ; I changed work with a 
man there ; I have not occupied the store-house since, I only 
hired it for a small duration. I have not directly said, since 
the election, that I did not suppose I was a voter, nor have I 
said that I supposed that 1 should not be permitted to vote ; 
we have had a good deal of bar-room talk, and I can’t remem
ber particularly about it ; I am a man free for talk, and I pre
sume I may have said a good many things in a bar-room, which 
I would not say under oath.

Besides living at Capt. Wells’s the past year, I have lived at 
my dwelling, of which I have shown the deed. The deed is 
a quit-claim one. After I left Capt. Wells, 1 was sick and 
went to Boston. I now board at my dwelling. I staid four 
or five days at Boston, when 1 went after being sick at Capt



Questions by counsel for Nash.
Once when I went to Boston I went on foot, and once I 

went in the cars; that is, I got into the cars at Worcester ; I 
had walked to Sterling and then to Worcester. I stopped at 
Sterling to see if I could work, but my health was bad and I 
could not work ; I did a little, however, but could not stand it.

I do not remember whether I did or did not receive a letter 
from Sterling, telling me I could have work. I have so many 
letters I.cannot remember all they say. 1 did not write there 
to inquire if I could have work, after I left Capt. Wells ; 1 did 
write before I left Capt. Wells, but so long before that I can’t 
tell. I voted for Thomas Nash, Jr. at the election here last 
November, for town representative.

F ranklin, ss. Jan. 23, 1843. Taken, subscribed and sworn 
to, by consent of parties. Before us,

DAVID STOCKBRIDGE,

I, Orange Bardwell, Jr. of Whately, being of lawful age, do 
depose and say :—1 rode over with Mr. Stearns, and went with 
him to the town collector. He wished to pay Mr. Smith’s tax. 
The collector objected, on account of some conversation which 
had taken place between him and the selectmen. He stated 
that he would accompany him to the board of selectmen, as 
they were in session, and accordingly we went together. He 
wished to have Col. Smith’s name put on the list of voters. They 
informed him, that he must pay his tax. W e all went back 
together to the store. I saw Stearns deposit the money in the 
collector’s hand, and take a receipt. Mr. Stearns and myself 
then came up to the house where the selectmen were in ses

Questions by Remonstrants’ counsel.

W ALTER P. DICKINSON.

LUKE B. W H ITE, Peace.



sion. This was Saturday before the election. He presented 
the receipt to them, and they passed it round. Some conversa
tion took place. I was not very particular what it was. I 
heard them make a request to have Col. Smith come before 
them, Monday morning before the town meeting. On Monday, 
before the town meeting commenced, I heard one or more of 
the selectmen say, that Col. Smith could vote; that they had 
put his name on the list.

I was present during all, or the principal part, of the time 
that the votes for town representative were assorted, and count
ed and checked. I presume I saw every tally that the town- 
clerk made. I heard it announced, that Thomas Nash, Jr. had 
118 votes ; Deacon Justus White, 117; and there was one vote 
held in one of the selectmen’s hands, which he said, in his 
opinion, was a blank. The man who said it was a blank, was 
Capt. Bardwell. I am sure of this. I cannot say as I heard 
the chairman speak of that vote. While there was a good deal 
of thinking going on, and business in suspense, I saw the mid
dle-man of the selectmen, Mr. Sanderson, seemed to be bent 
over in the pew, as if he would find something. After a mo
ment or two, I cannot tell how long, he stood erect and held 
up a vote in his hand, and with a smile on his countenance, 
said I have found it. Some conversation took place between 
the selectmen, and it was decided by the chairman of the se
lectmen, that Thomas Nash, Jr. had 11S votes; Deacon Justus 
White, 117 votes; and two scattering, and no choice.

A request was then made by the chairman of the selectmen, 
to bring in their votes for representative, when there was a mo
tion made, not to send; it was, I think, withdrawn: on condi
tions, and it was not settled. Another motion was made on 
top of it, not to send, and it was declared a vote.

My reason for believing that the vote was picked from the 
floor, was, that the selectman stooped, and that he said he had 
found it.

Questiotis by counsel for Remonstrants.
Mr. Clark made the second motion, not to send. Mr. Lemuel 

Wait made the first. I was two feet from one of the select



men. I was standing up in the pew adjoining the seat, at the 
left hand of the deacons’ seat. Clark was nearest me. Capt. 
Bardwell was next. He is my brother. Mr. Sanderson stoop
ed, with his head from me. I was standing up. I should think 
his head went about level with the top of the partition, but I 
won’t he quite certain. I am confident that Col. Smith’s re
ceipt was obtained on Saturday morning. I am as confident of 
it as of any other part of my evidence. I don’t know but I am 
mistaken as to its being Saturday morning. It might have 
been in the afternoon. It rather strikes my mind, it was after 
twelve o’clock. I did not have the time of day with me. I 
am sure* it was not Monday. I should think nothing was said 
between Stearns and White, as to the form of the receipt, but 
I won’t be positive. White only said he had had some conver
sation with the selectmen. I stood before them all the time. 1 
did not hear any tiling at the session of the selectmen, about 
the taxes having been abated; nor did I hear any thing said 
about his giving up his right to vote. I was in the room, but I 
wasn’t very nigh them. I was in the pew I have mentioned, 
from the time the ballot-box was closed, till it was declared no 
choice. When the discussion was going on, on the motion not 
to send, I went out into a body pew. I was not in that body 
pew at the time the discussion was going on, as to those two 
votes.

Recalled. Questions by counsel for Nash.
The time when Sanderson held up the vote, was after the 

tallies were counted and footed. There was one vote declared 
to be a blank before the other was picked up.

Questions by counsel for Remonstrants.
Mr. Josiah Allis did make a remark to me, before I was re

called, on the subject of the last part of the above answer. Mr. 
Allis asked me, whether this vote was declared to be a blank 
before, or after, the result of the balloting was announced. My 
statement is above. My answer was, that it was declared to 
be a blank after it was footed. I should have said before. I 
think Mr. Eurotas Dickinson was in the pew with me. The 
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course pursued in tallying was, that the votes were passed 
down in succession, from the first selectman to the last, who 
was Capt. Bardwell, and by him publicly announced, so as to 
be understood by those that were near, and the clerk then made 
the tally.

Questions by counsel for Nash.

Mr. Allis expressed no opinion to me, and made no request of 
me, after I sat down.

I did not properly understand the question put to me by the 
counsel for the remonstrants, when I answered, that the fact 
occurred after the counting and footing of the tallies. I was 
perplexed.

ORANGE BARDWELL, J r.

F ranklin, ss. Taken, subscribed and sworn to, by consent 
of parties, before us,

DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

I, Aaron S. Stearns, of Whately, being of lawful age, do 
depose and say : I called on the collector of Whately, at the 
request of Col. Oliver Smith, to pay said Smith’s tax for 1842. 
I made a legal tender of the tax. He said there were some rea
sons why he could not take it until he had seen the selectmen. 
He said there had been some talk about the abatement of 
Smith’s taxes, between himself and the selectmen. He did not 
say the taxes were abated. He proposed to go with me before 
the selectmen, and lay the matter before them. 1 consented, 
and we went accordingly. 1 told the selectmen that Col. Oli
ver Smith wished to have his name placed on the list of voters. 
One of the selectmen then remarked that he had not paid his 
tax. I think it was Mr. Bardwell. The chairman said the tax 
must be paid before his name could be put on the list. There



was nothing said at that time about the abatement of his tax. 
I went with the collector then, down to his store, and paid the 
tax. He gave me a receipt. He said nothing at that time 
about the receipt not being in the usual form. I then went 
before the selectmen again, and demanded Col. Smith’s name 
to be put on the list of voters. I showed them the receipt. I 
do not know that they said any thing immediately as to the 
receipt, but they passed it round from one to the other. Capt. 
Bardwell then remarked that Col. Smith had made an applica
tion to him for the abatement of his taxes. 1 told them that 
Col. Smith had not applied for an abatement of the taxes of the 
present year. The chairman remarked that he never heard of 
Col. Smith’s application for abatement of his taxes before. It 
was entirely new to him. Capt. Bardwell then explained— 
said, he and Mr. Sanderson were in one day at Bush’s tavern, 
and they ordered the abatement. They said it was not at any 
regular session of the board. They merely happened to call 
in. The selectmen finally decided, if Col. Smith would come 
and say himself that he did not intend to have his this year’s 
tax abated, they would put him on the list. This was Satur
day. On Monday morning he accordingly came forward and 
said he did not intend to have this year’s tax abated, nor ever 
intended in any way to disfranchise himself from voting. The 
selectmen, so far as I heard, made no objection to putting 
him on, after he had made his statement.

Col. Smith has said to me, since the election, that he would 
pay me the money I paid for his tax the first money he got. I 
told him he must pay it as soon as he could.

Capt. Bardwell, in a conversation I had with him since the 
election, told me that, after hearing the statement of Col. Smith 
before the selectmen, he was perfectly satisfied.

While the selectmen were assorting the votes at the town 
meeting, they found a vote, which they said was for register oi 
deeds. It was among the votes for town representative. The 
question then came up, what should be done with the vote ? I 
myself requested the selectmen to decide upon the spot, what



should be done with the vote, before proceeding further. After 
consultation between the selectmen, the chairman said it should 
be a blank. I did not hear the others object. I supposed the 
chairman to be addressing the meeting. He did not speak 
very loud, but I should think above his ordinary tone of voice 
considerable. The expression was, “ it shall be, or it is, a 
blank.” Soon after this, the chairman of the selectmen spoke 
to me, and said he was satisfied, from the beginning, that that 
vote must be considered a blank. This might have been three 
or five minutes after the declaration he made to the meeting, 
and was before the vote was finally announced.

After the ballots for representative had been assorted, and the 
tallies kept by the town clerk, footed up, I stood and see the 
footing up and the figures had been made, showing the number 
of votes. After this, the question came up. what was to be 
done with that vote that had been announced to the meeting— 
the one for register of deeds. While this question was under 
discussion, I stood immediately before the selectmen. Mr. 
Sanderson turned round half way, and bent down and picked 
up something, as I thought, from the floor or the seat behind 
him, and said something about there being another vote there 
for register of deeds. There was then talk among the select
men what should be done with those two votes. They finally 
concluded that they must be counted—and the chairman de
clared that there was no choice of representative. It was 
known by me and those standing immediately about the select
men, how the vote stood on the clerk’s record, before the 
selectmen declared that the two votes for register must be 
counted. I cannot say that the selectmen knew. I knew this 
by looking on the clerk’s record. The selectmen stood at the 
right hand of the clerk, and in a line with him. Their posi
tion would have afforded a very good opportunity for seeing the 
clerk’s record, especially to the one standing next to him. I 
think Capt. Bardwell was the one next the clerk. I have no 
recollection whether 1 saw the selectmen examine the clerk’s 
record. I do not know that i saw any consultation between



the clerk and selectmen, between the time they declared the 
vote a blank, and the final declaration of the vote. I did notice 
conversation back and forth between them at this time, such as 
there commonly is in town meetings.

Questions by counsel fo r  remonstrants.
The selectmen, before deciding that the ballots for Taft and 

Williams should be counted, read to the meeting extracts from 
a printed paper, purporting to be a circular from the secretary 
of the Commonwealth.

I have, at some time, had a question with the collector, as to 
the form of the paper he gave me as an acknowledgment for 
the money I gave him ; but I do not think that it was when 
he gave me the paper. I did not tell him, to my recollection, 
that I did not want to pay more than just one tax, for the mon
ey would all have to come out of my pocket—or any thing to 
that effect. I asked him if he had got the county tax separate 
from the town tax. I told him I wanted to pay just enough to 
make Smith a voter. This was what Col. Smith requested me 
to do. Col. Smith had told me that he had made application 
to have two old taxes abated, but presumed they were not, as 
it had been but a short time since they were showed him. 
They had been showed him, he said, a little before he applied 
to have them abated, and never before that. He did not men
tion to me that one of the collectors had applied to me as long 
previous as the preceding March. White, the collector, did not 
tell me, when I applied to him, that the taxes had been abated. 
Luke B. White and Orange Bardwell, Jr., and perhaps others, 
were present.

The selectmen and clerk were separated from the voters by 
a partition. They occupied the Deacons’ seat in the meeting
house. There was a table there, or something of that descrip
tion, on which they set the ballot-boxes and sorted the votes; 
perhaps the table was eighteen inches wide. The partition 
might be three and a half feet high. While they were sorting 
the votes, I stood, for the most part, near the clerk. Some



times, while they stopped sorting, I moved. I was standing in 
front of the selectmen when Mr. Sanderson turned round and 
appeared to stoop. 1 might have been four feet from the parti
tion. I think no one was between me and the partition. There 
was not a great crowd about the partition ; many had gone out. 
From the place where I stood I could not see the floor of the 
deacons’ pew—and I do not know whether I could see the seat 
or not—Mr. Sanderson’s head did not, I should think, go out 
of sight when he stooped. I can’t tell whether his head went 
within a foot or a foot and a half of the top of the partition ; 
his head was turned partly towards the pulpit. I did not see a 
vote picked up. After he announced that there was another 
vote, I saw one in his hand. I did not hear him sav where it 
came from. I had not looked into the box and had not noticed 
printed votes there.

The question was asked Col. Smith, when before the select 
men, whether he intended to do any thing to disfranchise himself, 
and he said not. Something was said of his having told Capt. 
Bard well that he did not care whether he lost his right to vote 
or not. This was said to him by one of the selectmen. I think 
he answered by saying he did not mean to be disfranchised.

White refused to take Smith’s tax of me, on the ground of 
a conversation which, he said, he had had with the selectmen.

1 did not notice where the printed vote was laid, about which 
¡Ac first discussion took place.

The receipt given by Sam’l B. White for Oliver Smith’s tax, 
is hereunto annexed.

AARON S. STEARNS.

This may certify, that Aaron S. Stearns has deposited in my 
hands sixty-six , which sum is the amount of county and 
town tax assessed against Oliver Smith, for the year 1842, and 
the above is left for payment of the same.

SAMUEL B. W H ITE, Collector.



F r a n k l i n , s s . ,  Jan. 23, 1843.
Taken, subscribed and sworn to before us, by consent of 

parties.
DAVID STOCKBRIDGE, 
LUKE B. W H ITE,

Justices of the Peace.

1, Oliver Smith, of Whately, of lawful age, depose and sa y :
I am a carpenter, and have resided in Whately not quite three 
years. I formerly lived in Conway. While living in Conway.
I held the offices of lieutenant, captain, major and colonel, in 
the 2d regiment.

There have been taxes assessed against me in this town for 
three years—three taxes. I asked an abatement of two of these" 
taxes, i. e. the tax of 1840 and 1841. I made the request of Mr. 
Bardwell, one of the selectmen. To my knowledge 1 never 
asked Mr. Bardwell, or any of the selectmen, or the collector, 
to abate or procure the abatement of my tax for 1842. I am 
pretty positive of this. I never intended to procure the abate
ment of my tax for 1842. I did not expect it would be. I had 
no thought of its being abated. Mr. Stearns first informed me 
the tax was abated. 1 do not recollect expressing my dissent 
when I first heard of it. The first time I saw the selectmen, I 
expressed my disapprobation of the abatement. At the meeting 
of the board of selectmen, on the morning of the town-meeting, 
I was inquired of if I asked the abatement of my last tax, and 
I replied that I did not expect it would be abated.

If any one supposed that I asked him to abate that tax. he 
must have misunderstood me.

I authorized Aaron S. Stearns to pay the tax of 1842, assessed 
against me.

I cannot say whether the chairman of the selectmen ever said 
any thing to me about the abatement of the tax.

Questions by counsel for remonstrants.
1 was at work in the saw-mill in the west part of the town.



when Mr. Bardwell, the selectman, came along. I spoke with 
him and asked him if he was a selectman. He said he was. 
I then said there were two taxes assessed against me, one in 
1840, the other in 1841, which had been lately called for, and 
I was unable at the time to settle them ; and considering my 
circumstances with regard to property, I had made up my mind 
to make application for an abatement of those taxes. I men
tioned my building that season, and that it was more difficult 
to settle them this season than at any other time. That was 
the principal part of the conversation with regard to the tax. 
Bardwell said he would lay it before the selectmen at their 
meeting. I told him these two had been called for. 1 am not 
sure that I named the collectors, but one was Charles Stock- 
bridge, and the other was Samuel B. White. In the course of 
the conversation, I named to him that I thought probable there 
was another tax, but knew nothing of i t ; not having been 
notified that any such thing existed. By the way, I made no 
request for the abatement of this tax, that I knew nothing 
about. In making this application, and before this time, he 
remarked to me, that if my tax was abated, I should probably 
lose my chance of voting; my reply to that was, that I had 
already lost my chance, or had not been to the polls but once 
since I lived in town, and should rather not vote, if I had got 
the money to make out. The third tax was not connected with 
the request I made to him for the abatement of those two taxes. 
I made no calculation or statement about the third tax, except 
such as I have stated. Charles Stockbridge called on me last 
March for the tax.

Question by counsel fo r  remonstrants.

For what town representative did you vote at the last 
election ?

[The witness declines answering, under the suggestion of the 
counsel for Nash, but the question being referred to the court, 
they decide that the witness shall answer.]

I voted for the abolition ticket, for Thomas Nash. 1 came 
across Aaron S. Stearns, one evening. I spoke about a tax



which was probably against me. I don’t know that he said any 
thing at first, before I spoke to him. I can’t say whether I had 
or had not conversed with him previously, as to the election. 
I should think this was not many days before the election. I 
told him, I supposed, in order to give me the privilege of voting, 
if there was a tax against me, I must pay it previous to the 
election. I don’t know whether I spoke to him of the abate
ment of my taxes or not. I spoke to him of this last tax.

Question by counsel for remonstrants. What did you under
stand Bardwell to mean when he told you the abatement would 
cut off your right to vote 1 Did you suppose that it would be 
cut off if one tax remained unabated'?

Ans. I suppose the law is, if a man can’t produce a certificate 
or evidence that he has paid a tax in the State within two years, 
his right to vote is cut off. In the case of the abatement of 
these taxes, it was almost three years since 1 paid a tax. In 
case of the abatement of these taxes, I considered that, if no 
other tax existed unsettled, my right to vote was gone. The 
conversation as to the possibility of a third tax being in exist
ence against me, took place after I had told Bardwell I did not 
care about my right to vote.

Question by same. When the possibility of the existence of 
a third tax was talked of, did you then or afterward, in the 
course of that conversation, vary from your previous statement 
that you did not care about your right to vote ?

The third tax was incidentally mentioned, and not dwelt 
upon in conversation.

Question by same. [Were you aided by neighbors and friends 
in the way of subscription in building your house I] (Question 
objected to.)

Ans. I was.
When I had the conversation above referred to with Stearns, 

he told me he would carry over the money and settle my tax. 
My reply was, I had no money with me at the time. He told 
me if he came over, he would pay the money out of his own 
pocket, and I might settle with him. He accordingly settled 
the tax and took the collector’s receipt. I can’t say whether I 
have paid him or not since. We have had dealings. Steams



has worked for me. I did not credit him with the amount; we 
do not deal in that way between neighbor and neighbor.

Direct examination resumed.

I never made any application to the assessors of this town, 
or either of them, for the abatement of any tax.

In case I have not paid Mr. Stearns the amount of my tax, I 
consider it a debt owing him. I do not recollect whether he 
has or has not asked me to pay him.

OLIVER SMITH.

F r a n k l i n , s s .

H aken, subscribed and sworn to, by consent of parties, 
before us,

DAVID STOCKBRIDGE, 
LUKE B. W HITE,

Justices of the Peace.

John E . Billings, called by Nash. I was present at Bush’s 
tavern, in Whately, on the last Monday in December, at the 
time the selectmen had a meeting, and Mr. Nash made applica
tion for a certificate. There had been some conversation about 
a certificate. Mr. Alice said that Mr. Bard well picked up the 
vote. Mr. Bardwell told him he was a d—d liar—he did not 
pick it up. Mr. Alice then said, perhaps he was wrong to say he 
picked it up, but that he told him he picked it up. Mr. Bardwell 
said he did not know but what he did tell him so, but he was 
wrong. I am very confident Mr. Bardwell told him that Mr. 
Sanderson picked it up. I think Mr. Sanderson admitted that 
lie picked it up and held it in his hand fifteen minutes before 
he pioduced it. I understood from the conversation that he ad
mitted that he told him he had picked it up, whether lie had 
or not.

Cross-examination. He repeated that Mr. Alice was a liar, 
if he said that Mr. Bardwell picked it up—but that he told 
him so.



Joseph Smith , called by Nash. I had a conversation with 
Mr. Rhodolphus Sanderson about a week or ten days after 
the election. I asked him in respect to those two votes that 
were cast for Taft and Williams. He told me one of them was 
picked up from the floor. I asked him if there were two votes 
for Taft and Williams. His reply was, one of those votes was 
picked from the floor. My reply was, I did not know that fact 
before. I met Mr. Sanderson at a wedding at one of my neigh
bors.

[The petitioners in favor of Mr. Nash’s claim for a seat, and 
the remonstrants against his right to a seat, here rested the 
case, upon the depositions which precede,—the same having 
been submitted in part by the petitioners and in part by the re
monstrants.

The deposition of Abner Field is mislaid.]




