
HOUSE. rvo. 71.

House of Representatives, March 3, 1843.

The Committee on the Judiciary, to whom was referred the
Petition of Charles Forster and other citizens of Charlestown,
praying that the laws may be so amended that no person
shall be imprisoned for having been before sentenced and
committed to the State Prison, respectfully

That gentlemen have appeared before them, who have had
a long practical acquaintance with the operation of the sys-
tem of punishment against which the petitioners complain,
and their representations have made a strong impression upon
the minds of the committee. The change which they propose
is, however, so extensive and important,—going to the over-
throw of a system which has existed in the Commonwealth
since the year 1818, a period of 25 years, and which has been
supposed, by eminent philanthropists, to be useful, —that the
committee were of opinion that the whole subject should be
more thoroughly investigated than they had either the time or
the means to do. They came to the conclusion, therefore, that
it should be referred to the next Legislature ; and that, in the
mean time, such facts and arguments as were in their possession
should be spread before the public. For that purpose they re-

Commoniucaltl) of JHaseatijusetts,
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quested George Bemis, Esq., of Boston, to reduce to writing

the facts and considerations which he had presented orally to
the committee. He has complied with that request, and the
memorial thus prepared by him is hereto annexed. Ihe com-
mittee recommend that it be printed and distributed according
to the order which is appended to this report.

Although the committee did not feel themselves at liberty,
from the information before them, to propose a radical change
of the whole system, they have come to the conclusion that a
few obvious amendments should be made at this time. They
therefore report a bill of three sections.

The first section provides that the additional punishment,
on a second conviction, shall not exceed three years; and on a
third, or subsequent conviction, seven years.

The second section is intended to facilitate the means of re-
versing a former erroneous sentence, and to prevent the court
from imposing an additional sentence when they are in doubt
respecting the validity of the former sentence. This provision
is of practical value.

The third section repeals so much of former laws as is incon
sistent with this act.

Ordered, That the foregoing report, and the accompanying
memorial, be printed for the use of the House, and that the
sergeant-at-arms be directed to send two copies thereof to each
of the following persons, viz: the judges of the supreme judi-
cial court, the judges of the court of common pleas, the attor-
ney general and district attornies, and the county commission-
ers in each county; fifty copies to the secretary of the Prison
Discipline Society.

order of the committee

H. G. O. COLBY, Chairman.
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AN ACT
Concerning the additional Punishment of Convicts re-com-

mitted to the State Prison.

B E it enacted by ike Senate and House ofRepresen-
tatives, in General Court assembled, and by the authority
ofthe same, as follows:

1 Sect. 1. No convict re-committed to the State
2 Prison shall be liable to receive an additional sentence,
3 under the 133 d and 144th chapters of the Revised
4 Statutes, as amended by the act of amendments passed
5 on the 13th day of February, in the year 1836, ex-
-6 ceeding the term of three years for his second com-
-7 mitment, nor exceeding the term of seven years for
8 his third or subsequent commitment.
1 Sect. 2. If, in the opinion of the justice of the
2 court of common pleas, or other person lawfully acting
3 as the judge of the municipal court ol the city of
4 Boston, when any convict is before him to receive an
3 additional sentence, there be ground for doubting the

ermnmontoealtl) of iHassacljusetto.

In the year One Thousand Eight Hundred and torty-
Three.
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6 legal validity of any former Judgment rendered against
7 him, and which judgment is material to the sentence
8 under consideration, he may suggest the same to the
9 district attorney, or other lawful prosecuting officer,

10 who shall thereupon file a writ of error, in the name
11 of the Commonwealth, to bring the secord before the
12 supreme judicial court, and all proceedings in relation
13 to such additional sentence shall thereby be suspended,
14 till the opinion of the supreme court can be made
15 known, affirming or reversing said judgment; and the
16 said convict may also file a writ of error, and on a cer-
17 tificate of the judge, acting as judge of the said muni-
18 cipal court, that the same is not, in his opinion, frivo-
19 lous, immaterial, or intended for delay, the necessary

20 process shall be furnished at the expense of the Com-
21 monwealth, in the same manner as is now provided
22 in the 138th chapter of the Revised Statutes in the
23 case of bills of exceptions.

1 Sect. 3. The provisions of all laws inconsistent
2 herewith are hereby repealed
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To the Honorable Senate and House of Representatives in Gen-
eral Court assembled:

The undersigned, citizens of Charlestown, respectfully re-
quest that you will so amend the laws of this Commonwealth,
as that no person shall be imprisoned for having been before
sentenced and committed to the State Prison.

And as in duty bound, will ever pray.

Charles Forster,
Abijah Blanchard,
J. F. Boyd,

Benj’n Bourne,
John C. Gates,
John Bourne,

Ichabod Lindsey,
Warren B. Thomas,
George W. Dyer,
C. P. Emmons,

L. W. Chamberlin,
Edward Lawrence,
J. W. Bemis,
Jacob Forster,

Eben’r White,
Amos Drake,
J. D. Dickerson,
Elijah Beal,

Joseph P. Perkins,
Rob’t Wason,
Noah Harding,
Thomas P. Young,
Wm. C. Cristy,William W. Peirce,

Oakes Bradbury,
Geo. A. Stowell,

Merrick Rice,
Abijah Monroe,
Charles Emerson,
Rufus Holbrook,

Charles Perry,
Charles Brackett,
Isaac B. Stevens,
Charles McElroy,
Aaron Hadley,

Augustus Whittemore,
Perez P. Jacobs,
John Bogue,
A. B. Peters,W. A. Kelley,

Edward O. Nichols,
James Deblois,

W. Crowninshield,
Philander Ames,
Wm. M. Edmands,
Timothy Fletcher,
David Sargent,

Warren S. Thomas,
Rowland Leech,
Joshua B. Rea,
Edward Glufling,
Benjamin Corey,
Israel F. Crafts,
William P, Bourne,

Joseph Pennell,
Charles Poor,
Samuel T. Tapley,
Dexter Bowman,
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Charles Sanderson,
John P. Dunckley,
John D. Edmands,

Zadock Bowman,
Timothy Thompson,
Richard Frolhingham, Jr.,

John Sweetser,
Aaron Clarke 2d,
Benj’n F. Teel,

Ezekiel L. Snow,
Henry Forster,
Benjamin F. Tyler,

Charles P. Fesssenden,
JamesF. Monroe,

John Paine,
Jonas Tyler,

James Dearborn,
P. J. Stone,

Win. S. Fretch,
John Mansur,
George E. Ellis. William Norcross,

Chas. S. Carter,
C. Mulliken,

James K. Frothingham,
Thomas Greenleaf,
Lot Meriam, John Murray

Charles Thomai
Benj’n Knight,
Abel Stowell,
Abel Barker,

Harrison Wingate,
Phineas Rice,
Henry Rice,
Cyrus Barke
Isaac Kendall,
.1. W. Whitten,

Lincoln B. Whiton,
H. N. McFarland,

T. S. G. Robinson,
Ralph Pratt,

J. Rice
John C. Richardson,
Samuel F. Adam,
Richard Nichols,
Wm. N. Delano,

Joseph Ellis,
Samuel C. Hunt,
Geo. H. Jacobs,
Edwin Call,M. Carpenter,

Joseph Yarrell Isaac C. Frothingham,
William B. Richardson,
Benj’n Phipps,

John Heiggin, Jr.,
H. B. Sargent,
Alexander Stowell,
B. Y. Newell,

John Cutter,
Joshua Goodridge,
Morris Kelley,Geo. Holden,

Henry K. Green,
E. W. Brackett,
Loammi Kendall,
Ephraim F. White,
John W. Brown,

Jos. Burrell,
Thos. J. Eliott,
Thomas A. Delano,
Alfred K. Colburn,
Thomas Robie,

Samuel Palmer, Stephen Luney, Jr.,
Thomas Heartwell,
M. L. Scudder,

Jose Almider,
Wm. H. Bacon,

J. Stearns Hurd, E. H. Chapin,
Elias Crafts, Jr.,
Addison Gage,
Geo. Goodridge,

John Mitchell,
John W. Mulliken,
I A. D. Worcester,
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Henry H. Rice,
Elisha Burbank,
Henry Mirick,
Wm. A. Viles,
James C. Delano,
Samuel Cutter,
J. Carter Cutter,

James Fosdick,
John P. Flagg,
Francis T. Waitt,
Elijah P. Brigham,
Cheever Newhall,
T. H. Frothingham,
Benj. F. Tweed,
John K. Fuller.Elijah Hadley,
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The following are the provisions of law of which the peti-
tioners for the abolition of all additional punishment on the
re-commitment of convicts to the State Prison, desire the repeal.

Chapter 133 d of the Revised Statutes, as amended by the act
of amendment, Feb. 15th, 1836. (Revised Statutes, p. 809.)

“ Sect. 16. When any person shall be convicted of any of-
fence, and shall be duly sentenced therefor to confinement in the
State Prison of this State for one year or more, and it shall be
alleged in the indictmentupon which such conviction is had, and
admitted or proved on the trial, that the convict has before been
sentenced to a like punishment by any court in this State, or in
any other of the United States, for a period of not less than
one year, he shall be sentenced to confinement to hard labor for
a term not exceeding seven years, in addition to the punish-
ment prescribed by law for the offence of which he shall then
be convicted.”

“ Sect. 17. When any such convict shall have twice before
been sentenced to confinement to hard labor, for a period of not

less than one year at each time, by any court in this State or
in any other of the United States, he shall be sentenced to con-
finement to hard labor for his life, or for a term of not less than
seven years, in addition to the punishment prescribed by law
for the offence of which he shall then be convicted.”

“Sect. 18. When the last conviction, in any case mentioned
in the two preceding sections, shall be had for any offence com-
mitted before this statute shall take effect, the additional pun-
ishment shall be regulated according to the statutes which were
in force in this State at the time when such last offence was
committed, and the sentence shall be awarded accordingly, not-
withstanding the repeal of those former statutes.”

Chapter 144th of the Revised Statutes, as amended by the
act of amendment, Feb. 15th, 1836. (Rev. Stat. p. 811.)

“ Sect. 34. Whenever the warden shall be satisfied that
any convict in the State Prison has before been sentenced
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to imprisonment in the same prison, or in some other state
prison within the United States, for not less than one year, it
shall be the duty of the warden to give notice thereof to the
county attorney for the county of Suffolk, who shall, by an in-
formation filed in the municipal court of the city of Boston, or
otherwise, make the same known to the judge of the said court:
aud thereupon such convict shall be brought before the court,
by such process or order as the judge shall direct, to hear and
answer to the said charge. If the convict, by his plea or an-
swer, shall deny the truth of the charge, the same shall be
tried by a jury, in due course of law, who shall be instructed
to inquire, and by their verdict to find, whether the charge in
such information is or is not true.

‘‘ Sect. 35. If it shall appear, by confession of the convict,
verdict of a jury, or otherwise according to law, that such
charge is true, such convict shall be sentenced to imprisonment
in the said prison for a term not exceeding seven years, in ad-
dition to the sentence on which he stood committed.

“ Sect. 54. Whenever it shall appear to the warden that
any convict in the state prison has been twice before sentenced
to imprisonment in the same prison, or in any other state prison
in the United States, for a period of not less than one year at
each time, the convict shall be brought before the municipal
court of the city of Boston, in the manner before provided in
this chapter, in the case of a convict who has been once before
sentenced as aforesaid, and the like proceedings as are provided
in that case, shall be had for ascertaining the truth of the
charge ; aud if it shall thereupon appear to the court that the
charge is true, the convict shall be sentenced to confinement to
hard labor for his life, or for a term of not less than seven years,
in addition to the sentence on which he stood committed ; and
he shall have the same right to appeal from the judgment ren-
dered in pursuance of this section, as in other cases tried be-
fore the said municipal court.”

In urging their reasons for the repeal of these laws, the peti-
tioners desire to set forth, in the first place, the extent of their
application. From the following table, carefully compiled from

2
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the State Prison records, it will appear that, for the last twenty-
three years (from 1818, the time when the first of this class of
laws was enacted, down to 1841,) seventeen per cent., or more
than one sixth of all the commitments to the State Prison were
the subject of these laws ; and that for the last eight years of
the same twenty-three, fourteen per cent., or nearly one seventh,
were liable to their operation. That is, (making a comparison
with other tables, which are to be depended upon) more persons
suffer from these laws than from any other single crime in the
criminal code, with the exception of larceny.

Whole numberof Commitments andRe-commitments to the Mass.
State Prison, from Sept. 30th, 1818, to Sept. 30th, 1833, 15
years—-taken from Prison Report for 1833, page 16.

i
YEAR. j COMMITMENTS. RE-COMMITMENTS.

1819 I 96 19
1820 1 73 16
1821 85 16
1822 89 21
1823 106 20
1624 86 13
1825 96 27
1826 81 i 24
1827 ! 80 14
1828 I 102 13
1829 79 i 15
1830 115 ! 19
1831 72 I 14
1832 76 | 15
1833 119 | 15

1355 261
From 1833 to 1841, - - 883 ! 121

(see next table.) i
2238 i 382

Total of Commitments for 23 years, 2238.—Re-commitments, do. 383.—Per
centage of latter, 17.
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Table—showing the 'proportion of Re-commitments to the State
Prison, for the last 8 years, to the Commitments—compiled
from the Prison Records—classifying also the number of
times of the Re-commitment.

RECOMMITMENTS.
YEAR. COMMITMENTS. j

2d Comers. 3d Com. 4thCom. sth Com 6th Com. Total.

1834 119 15 1 16
1835 116 11 2 13
1836 97 7 . 1 . . 8
1837 99 12 . 1 1 . 14
1838 114 17 5 3 25
1839 104 8 2 ... 10
1840 103 13 5 . . I 19
1841 131 14 2 16

Total, 883 97 17 | 5 1 1 121

Proportion of Re-commitments, 0,138—or 14per cent, nearly.

Thus, at the outset, the petitioners do not affect to conceal
that they ask a change in legislation of considerable importance,
and one demanding due deliberation before it is acceded to.
But so far from being deterred by theargument from the extent
and duration of these laws, (for it is admitted that the principle
has been acted upon since 1818,) they hope to show that the
greater is the shame that our Commonwealth should so long
have retained, and so extensively acted upon, a scheme of legis-
lation fraught with oppression, injustice and cruelty. And it is
only, it is believed, because the operation of the system has
been so silent, and the class of persons affected by it so little
known and cared for, that public attention has not been sooner
drawn to the subject, and these laws permitted so long to en-
cumber and disgrace the statute-book.

In opening the subject to the attention of the Legislature,
the petitioners cannot, perhaps, better exemplify the operation
of these laws, than by quoting the case of Samuel H. Hopkins,
a convict who was discharged from the State Prison, in March,
1841, by order of the Supreme Court. The legal particulars ot
his case are to be found in the third volume of Metcalf’s Re-
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ports, p. 460. The case is quoted, not alone for its special hard-
ship, but also to show the mechanism and continued enforce-
ment of these statute penalties. This man, when a youth of
about the age of eighteen or nineteen, was sentenced in the
Municipal Court of the city of Boston, on two indictments, to
two years and ten days imprisonment in the State Prison, for
taking certain small articles of clothing from a trunk, alleged
to be worth nine dollars and fifty cents. The clothing hap-
pened to be theproperty of two different individuals, and so the
taking was made the subject of separate indictments. In Octo-
ber, 1821, two years after being discharged from prison, he was
again brought before the same court, charged with a simple
larceny, of property valued at twenty-six dollars, and was
again sentenced to one year and five days in the State Prison.
This rendered him liable to an additional sentence as a second
comer , and he was accordingly proceeded against in the Muni-
cipal Court, just prior to the expiration of his original sentence,
and received an extra sentence of two years and ten days. He
went out from prison in December, 1824, carrying with him (as
he himself declared) a counterfeit bankbill, which hadbeen altered
or counterfeited in prison, and having offered it in a state of
intoxication, was immediately recommitted on a sentence of
two years and ten days. This made him a third comer: and
as the law then stood, he was liable to a life-sentence absolutely,
after the expiration of his original commitment. This was
inflicted on him in due course of law, just previous to the lapse
of his last sentence, and the prison-doors seemed to close on
him forever. But in 1833, the Supreme Judicial Court, in con-
sidering some other case, came to the conclusion that they had
given a wrong interpretation to the statute of 1818, (the statute
of additional punishment,) and Hopkins, with a number of
other convicts, obtained their freedom. This was after suffer-
ing six years and upwards on his last additional, and two years
on his first. Hopkins left the State soon after, and was not
heard of by the civil authorities again, till he was brought
before the Municipal Court in 1838, charged, as usual, with a
petty crime, and committed, as he himself asserted, in a state
of intoxication, —viz. that of taking a coat worth fifteen dollars
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from a dwelling-house,—for this he was sentenced to two years
and three days in the State Prison. In May, 1840, the process
of the law accused and found him guilty of being a thirdcomer,
and the municipal judge awarded him an extra sentence of
seven years, the lowest limit of the law. Some exception hav-
ing been taken to the legality of his last original sentence, in
1838, his case was carried by counsel who volunteered in his
behalf, to the Supreme Judicial Court, where that sentence was
reversed ; the court holding that he should only have been sen-
tenced for one year instead of the two which he received. Of
course the additional sentence, which was founded on that con-
viction, fell with it, and the convict regained his liberty not,
however, without having suffered seventeen years imprisonment
for offences against property,

unattendedwith violence, whose ag-
gregate amount in value did not exceed seventy dollars, and with
having twelve of those seventeen years formally declared by the
Supreme Court of the State, to have been imposed vnauthorizedly
and illegally.

Against the continuance of laws having such an operation,
the petitioners beg leave to state their objections, that, in the
first place, in their belief, such laws are unconstitutional, inas-
much as they demand a secondand third punishment of the same
offence; in the second place, that they are oppressive, uncertain
and unjust, in theirpractical working ; and in the third place,
inexpedient, as calculated neither to reform the criminal, nor to
deter him from further crime.

On the first of thesepoints, theunconstitutionality of these laws,
they do not deem it proper, on this occasion, to go into any ex-
tended argument. They beg leave to state, however, that this
has always been an open question, since the first adoption of
the principle of additional or repeated punishment, and has
never yet been fully and definitively settled by any tribunal.
One branch of the question, to be sure, was considered by the
Supreme Court of this State, in 1824, in Ross's case, 2 Pick.
Rep. 165,—viz. whether the law was not ex post facto, in au-
thorizing an additional punishment for offences committed prior
to its passage; and also whether the proceeding by information
was not against the provision of the constitution, requiring an
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indictment by a grand jury in all cases of criminal accusation.
So also the question was partially noticed in one hearing of
Hopkins’s case, where the point was raised, that one could not
be sentenced a second time as a third comer. But in no case,
is it understood, that the question has ever been fully considered
and decided, whether punishing by this process is not punishing
a second and third time for the same offence. Soon after the
passage of the law of 1818, it has been stated, counsel were en-
gaged by some of the convicts to present the question before the
Supreme Court of the United States; and the Hon. Daniel
Webster is understood to have been retained in the cause; but
some accident prevented its being brought forward, and thus
the ultimate test of the constitutionality of the law was never
had.

But, proceeding to reasons less legal and more popular, the
petitioners beg leave to state as a second ground for the entire
repeal of these laws, that, in their belief, they operate oppressively,
uncertainly and unjustly.

That they are peculiarly odious to the convicts themselves
can be shown, the petitioners believe, upon the fullest and most
united testimony from that class of persons who alone suffer
by them. Whether justly or unjustly, the idea is almost uni-
versally entertained by these men that when they have suffer-
ed the appropriate punishment of their crime, society has no
further right to interfere with their liberties. It matters not

whether the additional punishment to be inflicted is a second
sentence, drawing after it no more than one month’s protracted
confinement, or a third sentence necessarily involving seven
years more of hard labor—they feel that oppression is at work
to make the most of their offences, and to bear them down for
what perhaps was not their fault. “I am punished,” says the
convict, “ for having been in prison before. Do they urge
that my punishment for my crime then, was not enough 7
Well, why did not they give me enough at that time, if the
law allowed it? and do they seek now to filch out of me the
residue of the statute exaction? That crime was atoned for,
then ; and if it were not, it was through no fault of mine—l
suffered all that the law chose to inflict upon me.
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“ But do you say, in the language of the court, that I am pun-

ished so much extra, for my last offence and not my former
one? Does not the law provide punishment enough for my
last transgression 7 Admit it does not. —(And this is a pretty
broad admission, considering how much higher are the punish-
ments for crime in Massachusetts than in many of her sister
states:)—still, if you punish me at all. it] is on account of my
old crime and nothing else. Have you been in prison before,

once or twice, is the only question you ask me when you ar-
raign me just previous to the expiration of my original sen-
tence ; and on my admission of that bare fact you proceed to
give me—it may be—a repetition of my old suffering—it may
be, —double or seven times as much.

“ Suppose the law said I should suffer exactly the same pun-
ishment over again—so much fine and so much imprison-
ment—dr, increasing in an arithmetical ratio, that when I
offended more than twice, all my old sentences should be added
up, and that I should suffer just the sum total all over again,
in addition to the penalty of my present offence, would it differ
at all in principle from the present regulation? And yet that
would look very much like suffering the same thing twice over.

But do the court say, it is the man and not the offence which
they punish with aggravation, when they give me my addi-
tional ?

“Is it the man, or the crime, which is the subject of criminal
procedure ?

“ Suppose I am a bad man enough to have been in prison once
or twice before; if I steal a man’s coat or watch, ought I to
receive seven or eight times as much sentence as another, be-
cause of my character? And since it is my prison character
alone which is under discussion, do my judges, or rather my
lawgivers, know that any fault of mine has grown out of my
being in prison ? lam a worse man than I was when they
sent me there the first time, say they, or else they have proof
that I was a worse man at first than they supposed me. Well,
in either view—iff am a worse man for having been in prison,
is it ray fault, or the prison’s? Why not proceed against the
prison for not having performed its office of reforming me,
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rather than against me for not having been reformed by the
prison ?

“ Or say that I was a bad man when I first went there, and
now the court know it by my having transgressed a second
time: do the court or the law mean to rectify their first or last
judgment on account of this new discovery in regard to my
character'? Admitting it to be the last, since lam still within
the reach of the law by being in confinement—how would it
sound for the court to address me in the language of the law—-
‘ Prisoner, we once gave you what we thought was the appro-
priate punishment for your crime, but we have since discovered
that your character was worse than we supposed—therefore,
on account of your character we sentence you to seven years
more.’ May I not well say to such an address, what has the
law to do with my character? If I steal, lam willing to take
my punishment for it—or if I rob, or commit burglary, I shall
contentedly bear a proper sentence. But for the court to as-
sume, first, that my subsequent offence proves my bad charac-
ter previous to my ever having been sent to prison, and then to
punish mo for that character, is to make theory stand for fact,
and then turn it to a cruel application.

“ Besides, if my character is on trial, why not let me go into
proof that before the commission of my first crime, I was free
from any criminal imputation? Or if my subsequent disposi-
tion is the ground of offence, why not let me show (what may
be truly the case) that my imprisonment made me the criminal
I am? Why not let me show that my endeavor to reform was
sincere, (after coming out,) and that overpowering temptation
—a greater than produced my first crime—occasioned my
second transgression ? Why not let me show that my conduct
under my present sentence betokens a reformed man, and that
in the opinion of those competent to judge, prison discipline
has at length accomplished its object upon me? But no!
Whether reformed or not; whether still smarting under the
sense of injustice of my former conviction and sentence, or not;
whether my last and previous offences were great or small,—
you proceed, upon an artificial and false theory, to grind me
over again in the crushing machinery of the law. Other legis-



1843.] 17HOUSE—No. 71.

lators think it good policy to forgive the offender somewhat of
his debt, but you exact the uttermost farthing, and then take
usury for the old and once satisfied obligation.”

Such reasoning as the foregoing, your petitioners believe, be-
speaks, in some measure, the sentiments of the convicts them-
selves upon this subject. Perhaps it would not be too much to
say, that an additional sentence of one year, suffered under
these views, is more felt by these men than three years would
be, if imposed at the time of the original sentence. It is true
it may be said that, as the law now stands, the additional sen-
tence may be given at the time of the original punishment; but
the prevailing practice is universally to the contrary, except in
those cases where, under the idea of proceeding against one
as a common and notorious thief, an old offence is mentioned
in a new indictment. And then the convict runs a great risk
of suffering another additional, directly upon the top of the other
cumulative punishment, as the cases of Plumhly , 2 Metcalf’s
Reports, and Isaac Jackson, which may be hereafterreferred to,
show. But even if the attempt were made to impose the addi-
tional in all cases at the time of original sentence, (which might
be done by making inquiry in regard to every convict under
sentence to State Prison, in whatever county of the State he
may have been sentenced, prior to his commitment,) still that
would not meet the objection above urged against the principle
of repeating punishment.

Besides, it is stated on good authority, that the last months
of a convict’s confinement are always the most wearisome.
The habit of looking forward to the day of deliverance at last
becomes painful and almost sickening. Then to be taken out
of confinement, and subjected to the harassment of another
year’s or a seven years’ further delay and detention, is pecu-
liarly grating and vexatious to the feelings. A state of mind
is produced, any thing but conducive of good will in the convict
towards society, or calculated to reform him when he regains
his freedom.

A word more upon this topic of the oppressive operation of

these laws. The class of convicts who suffer from them, are
not those who merit severe punishments most, but rather the

3
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neglected and rejected outcasts of society—men for whom no
particular sympathy is felt by those who stand nearest to them
in executing the laws, the judge, the jury or the prison-warden,
but who, having committed petty crimes, and once been put in
the way of being drawn into the legal machine, go in to be
ground over with the regularity and certainty of a mill-grist.
The bold and sagacious rogues know enough to extricate them-
selves. Those who have friends, or whose characters and cir-
cumstances awaken a public sympathy, are saved before they
come to the final bolting process. But the petty thief, first a
drunkard, then a pauper, and last a criminal, who had nobody
to care for him and has finally almost ceased to care for him-
self, goes on to undergo the screwing process till he is crushed
and ground to dust.

Two or three examples besides the case of Hopkins, above
referred to, may show the committee how men of this descrip-
tion are overlooked and over-punished. A convict by the name
of Isaac Jackson, a colored man, was brought before the mu-
nicipal court, in December, 1840, to receive an additional, as a
second or third comer, as the case might be.

Counsel having volunteered to assist him, the particulars of
his former offences appeared to be as follows ; In May, 1828,
he had been convicted at Springfield of having stolen a bag of
rye, containing a bushel and a half, valued at one dollar and
thirty-five cents, and was sentenced (by the supreme judicial
court) to one and a half years in the state prison. He went
to Charlestown and served out his time. Again, in February,
1833, he was brought before the court of common pleas at
Northampton, charged with two petty larcenies—one of a man’s
axe, valued at one dollar, and another of a person’s watch-seal,
of the value of eighty-seven cents. But the two larcenies were
not included in one indictment, nor made the subject of single,
separate indictments. The prosecuting officer had made each
the basis of an indictment, in which the same old conviction
and sentence was set forth as an aggravation, i. e., the defend-
ant who stole the axe of A B, (one indictment ran) previously
was sentenced for having stolen the bag of rye of CD. And
the other indictment ran, the defendant who stole the watch-
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seal of E F, was previously sentenced for having stolen the
bag of rye of CD, aforesaid. The presiding judge gave a sep-
arate sentence on each, (not specifically as “ a common and noto-
rious thief,”) of four years; making, with the former sentence,
nine years and a half, for depredations on property to the extent
of three dollars and twenty-three cents. Then the question was,
whether the convict should not receive some seven years more
of additional punishment. The municipal judge, in some man-
ner, conceived he was not bound to add any thing extra, and
the convict was discharged on the expiration of his original
sentence. But perhaps it may well be doubted whether the
case, as the law was afterwards interpreted, did not require a
second, if not a third additional.

Another case may be mentioned of a convict whose sentence
was made the subject of judicial review, in the second of Met-
calf’s Reports—Erastus Plumbly’s case, p. 413. This man
was sentenced in the supreme court at Springfield, in April,
1829, for a year and three days, to the state prison, for taking
a pocket-book in a dwelling-house valued with its contents at

$5 50. Having served out his time, he was again sentenced
by the same court at the same place to another year and three
days, for a new crime of stealing fifty-six and a quarter cents,
in a dwelling-house. He received] before his time expired, six
months additional as a second comer. Again in March, 1838,
he came before the common pleas, at Northampton, charged
with a simple larceny of $4. Both his former convictions were
set out in the indictment, and he was adjudged a common and
notorious thief, and sentenced to three years and three days
state prison as before. In December, 1840, he was brought up
in the municipal court, and after argument was sentenced to
seven years additional as a third comer—making, if the sen-
tence had been executed, twelve years and a half for offences
against property, unattended with violence, whose aggregate
amount was ten dollars and a few odd cents. The supreme
court, however, held that the additional ought not to have been
imposed, as the sentence by way of “ common and notorious
thief,” had already reviewed the past offences and punished
them with aggravation.
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And yet, to show how mechanically this oppressive cumula-
tion of punishments is submitted to by the ignorant and sim-
ple-minded of this class, another incident may be related in the
case of John Jackson

, who was proceeded against, a month or
two since, in the municipal court as a second comer. This
man had been sentenced to the House of Correction in Suffolk
county, for two years for some larceny. He was partially de-
ranged as the warden of the prison informed the counsel for
the petitioners, who volunteered to investigate the merits of his
sentence. His insanity demonstrated itself in taking advan-
tage of any opportunity, however small, of getting out of con-
finement. Thus, if he saw the gate open, even if the officers
were near, he would set out and run for it. He actually suc-
ceeded in running away some distance from the house of cor-
rection. Being taken and brought back, he was re-committed
to the state prison for the residue of his time, and ordered to
receive a year extra for escaping. Having been in prison on
some former occasion—for no aggravated crime—he was sup-
posed to he liable as a second comer, and was accordingly
brought up to receive an additional as above stated. Besides
having been sent to prison this last time for such an offence,
and under such circumstances, he had, it will be observed, al-
ready received nearly his year extra on that account. Before
sentence, the counsel, out of curiosity, asked him how much
additional he expected to receive. “ About 'three years"—was
his honest and simple-minded reply. The court, on some state-
ment of the counsel that the former judgments were wrong,
awarded only fifteen days additional; and this was fifteen days
too much, if that statement was correct.

The petitioners have something further to urge on the un-
certainty and injustice of these laws.

By uncertainty is meant, in the first place, the danger grow-
ing out of their theoretical and purely technical character. A
sentence is made the basis of this punishment by progression,
without regard to its legality in point of law, or justice in mat-
ter of fact. A man who is convicted of a crime may, in the
first place, have been illegally, i. e. informally convicted ; in
the second place, he may have been morally and thoroughly
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innocent of the charge,—and, in the third place, he may have
been illegally and unjustly sent to the state prison, after he is
legally or justly convicted. And yet, notwithstanding all these
contingencies, the law goes on to add, it may be, wrong to
wrong in a cumulative ratio. Thus, suppose a man to be con-
victed on improper or insufficient evidence. If he have no
counsel to bring forward his case at law, he goes to state
prison on an uncertainty. Then a first or second additional is
only repeated injustice. Suppose the convict to have been alto-
gether innocent, the case is worse still. Again, the judge may
mistake the law, and sentence to the state prison, when he
ought only to have sent to the house of correction; or, mis-
judging the nature of the offence, send to the state prison when
the convict would more equitably and properly have been com-
mitted to the house of correction. And yet in all these cases a
wrong is the foundation and even necessary cause of further
wrong, since, under the decision of the court in Wilde’s case,
2 Met. Rep., the municipal court has no jurisdiction to inquire
either into the merits or legality of former judgments, but must
go on to impose the additional.

But even greater uncertainty and injustice attend the prac-
tical working of these additional sentences, than result from
their artificial and technical nature. A man is put on trial for
a new offence who has been in state prison before. Suppose
the indictment contains no reference to it. Yet in most cases
the fact will leak out to the jury, and of itself will be nearly
sufficient to convict him. Say without it he would not have
been convicted (and the supposition is by no means an un-
common one). Now he is in the judge’s power. Does he sen-
tence only for the crime, or in regard to character? If he does
not remember that the criminal will certainly receive his addi-
tional bye and bye, he of course adds something for his char-
acter. If he does remember it, it is still hardly in human na-
ture not to punish for something besides the offence. Then
the criminal passes into other hands, to receive his additional.
The judge looks at the record and goes by it, and sees there a

heavy sentence against the prisoner. That marks a bad man,
and of course there ought to be a heavier additional. &o the
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ball has rolled up larger and larger against the unfortunate con-
vict, the further his case has proceeded. Now, we have only to
add to this supposition, that the man was really innocent of the
first crime for which he was sent to prison, and we have a just
picture of a man’s being unjustly convicted, improperly sen-
tenced, and cruelly punished under the sanction of the law.

But a more manifest uncertainty attends the operation of
these laws, in the awarding the additional itself. The convict
comes before the judge of the Suffolk court, it may be an entire
stranger to his jurisdiction, it may be sentenced by the judge
himself, but after such an interval that he has forgotten all the
particulars of his case. What rule shall guide or what circum-
stances can aid the discretion of the judge in measuring his sen-
tence 7

Besides the record, who can say any thing about the convict
but the warden of the prison I Is the convict supposed to have
friends or counsel 1? The contrary is, practically, the fact.
Does the judge call upon him to give an account of himself?
If he says he is innocent of one or more of the offences, the re-
cord contradicts him. Does he undertake to go into particulars
about his crimes ? What reliance can and ought a judge to
place upon the bare statement of a convicted felon?

Well; he must be sentenced : and what aid can the warden
afford? “He has worked and behaved well or ill. He seems
reformed or he don’t seem so.” And what have either of these
facts to do with the object of the law ? An accomplished rogue
will almost invariably behave well in prison,* and not unfre-
quently play the part of a reformed man. But supposing the,
convict does not choose either to act or call himself reformed ?

What have society to do with his change of heart? He may
be reformed and not willing to boast of it, for the sake of getting
a mitigated punishment. He may not be reformed, and yet

* This is the opinion of Dr. Julius, the learned and distinguished Prussian
criminalist, who visited this country in 1835, and wrote the best book on our
criminal institutions which has yet appeared, pie says “ mitigation of sentence
should not be grounded on the conduct of prisoners while in confinement.
Abundant experience in America as well as in Europe, has demonstrated that
the worst criminals are rarely the worst behaved.”
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resolved, in his inmost heart, to abstain from further crime, on
grounds of common sense and good policy. And over and above
all, what have society to do with a man’s future good or bad
conduct? They are to punish him for what is past, not what
is to come and altogether uncertain.

But admit, that the convict is truly reformed, and that the
warden has the most plenary evidence to oifer to the court of
that fact. Then the judge under the law has the task of sen-
tencing a man who has been reformed, according to the best tes-
timony the nature of the case admits of, to seven years at most,
or seven years at least, additional hard labor, beeavse the law
deems him an incorrigible offender! Surely, when punishment
is proved to have done its work, it seems time to stop before
adding more.

Recurring, however, to the uncertainty which attends cases
where the court has no particular means of information about
either the past or present history of the convict’s condition, —-

what shall fix the limit of additional punishment between one
day and seven years for a second-comer, and seven years and
life for a third-comer?

The petitioners deny that, (in their belief,) there are any cer-
tain guides of discretion which will justify the intrusting such
a vast authority to a judge, who cannot, if he would, gather the
motives of the law. As a commentary on the caution and un-
willingness with which the late judge of the Municipal Court
exercised this power, a table is appended, taken from the prison
records, showing the length of all the additional sentences, im-
posed by him upon second and third comers, during the last eight
years, with the crimes for which the convicts were last com-
mitted, and the sentences awarded upon snch last (original)
offences. The Tabic commences September 30th, 1833, and
ends September 30th, 1841, eight years.
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w~c g c1 c '3 -

c O JiAST CRIME. E-§ c Date of Previous Discharge.

1 Larceny, ----14
1 do -

- - - 7
1 do - - -

- 3
1 Burglary, - -

- 20 1826
1 | Larceny, - - - - 4 1 1831
1 | do - -- -51
1 Robbery, - - - - 20 1833
1 Larceny, - - - - 1 4 1830
1 do -

- -
- 14 1824

1 Store Breaking, - - 4 2 1829
1 Larceny, - 4 i 1832
1 ' Burglary, - 10 183318:33
1 Larceny, - - - - 2 1 1834
1 do - - - - 4 1821
1 Escaping H. Correction, - 1 1833
1 Larceny, - - - - 2 J 1832

Total 16Re-commitme’ts15 1
out of 119 Commit-
ments,

Year 1834-5.

1 Manslaughter, - - - 1 2 7
1 ! jUtteringCounterfeit Money, 6 4
1 j (Larceny, 3 2
1 do - -- -31
1 [ ( do - -- -44
1 j jßigamy, 24
1 [ [Larceny,

- - -
- 3 31 | [Larceny,

- -
- -

1!)do- -
-

- 3 1
Ijdo-- - - 2 1
I]do-- - - 4 1
1(jdo- - - - 4 2
1[!do- -

- - 3 7
1 do -

- - - 1 1

Total 13 Re-commitme’ts11 2
out of 116 Commit-
ments.
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Year 1535-6.

Dale of Previous DischaLAST CRIME

1 Larceny, 6 5-19
i do - - - - ;5

91 do
1 Arson, - - - -

1 Larceny, - - - - 3
I do -

- -
- 2

1 do -

I do - - - - 10

7 1 iTotal 8 Re-commitme’ts
out of 97 Commit-
ments.

Year 1836-7.

1 Larceny, -'
- - - 20

do - - - -51
1 do - -

- - 3 1
1 do
1 do - - - - 4 1
1 do - - - - 3
1 Hav’g Coun’ft Mon. in poss. 3 1
1 Larceny and Adultery, -21
1 Larceny, ----314
1 do - - - - 1 1
1 do - - - - 2 1

1 do - - - - 2 1
1 do - - - - 2 10

1 do - - - - 12
Total 14 Re-commitme’ts12 . 1 1

out of 99 Commit-
ments.

Year 1837—8.

1 Larceny, - - - - 1 8
1 I Robbery, - --44
1 (Larceny, ----21
Ido-- - - 4 4
1 (do - -- -34

1 do -
-- -11

1 lArson, - -
- - 1 1

9Larceny, -1
4
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Year 1837-8—Continued.

*
*

t cu a: ‘Sk.p p £ E S ej '• ,
= I ,=, = ,= LAST CRIME. =5 r_ c Date of Previous Discharge.
j O w ’£'0 £

ep t? iH iS i ■<

1 j Forgery, 13
1 Robbery, ... Life.

1 Larceny, 4
X Cheating, 1 1
1 Larceny, 2 14
1 do - - - - 6 j
1 do - - - - 5 j
1 do - - - - 5 |

1 do - -
-

- 3 I 7
1 do - - - - 3 1
1 do - - - - 14 1
I do - - -

- 5
1 do - - - - 0

1 do .... 1 1
1 j do - -- -51

l| do - - -
- 2 7

||| 1 1
c I S g 5 LAST CRIME.
s

1
1

1 do - - - - 5

Total 25 Re-commitme’ts17 5 3
out of 114 Commit-
ments.

Year 1838-9.

1 Larceny, - - - - 3 i
1 do .... 4 2
1 do - - - - 4 1

1 do - - - - 3 7
1 do - - - - 1 1

1 do - - - - 2 7
1 do - - - - 3 1
1 do - - - - 1 I
1 Shop Breaking, - - 2 2
1 Larceny, ~ - - - 1 i
8 2... . . . . Total 10Re-commitme’ts

out of 104 Commit-
ments,
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Year 1839-40.

Date of Previous Discharge.LAST CRIME.
<a

2li I Larceny, 2
1 do - - - - 3do - - - 3

li do - - - - 3
1 Escaping H. Correction, -

1; Lewd and Lasciv. Cohab. - 5
7-121 1 Larceny, 14

| 1 do - - - - 8do - - - - 8
1; do - - - - 6
1 do - - - - 3
l: do - - - - 1
1 do -

- -
- 5

2 i1' do - - - - 2
| 1 Assault to Rape, - - 10

1 j Escaping H. Correction, - 34
1 i Larceny, 3
,1 do - -

-
- 3

1 do - - - - 2
1 1 Shop Breaking, 4

1 Arson, ... - 7

Total 19 Re-commitme’ts13 5
out of 103 Commit-
ments.

Year 1840-1.

1 Larceny, - - - - 11 i
1 Assault to Rape, -

- 4
1 t Larceny, 3
1 do - - - - 1 J
1 do - -

- - 3
1 Burglary, ... 5
1 Larceny, 1 1-12
1 do - -

- - 1 i
1 do - - - - 21 do

1 do - - - - 3
1 do -

- - - 1 1-6
1 Cheating, 2
1 ILarceny, - - - - 4
Ijdo- - - - 3

do

1 do -

1 llncest, 35
1 iLarceny, - -

- - 1 7ILarceny,

Total 16Re-commitme’ts
out of 13114 2
ments.
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From this table it will appear that, offifty-seven sentenced as
second-comers , the total, in years, of their additional sentences
was fifty-one years ; hence, averaging below a year to a sen-
tence. And of the whole number, only one was sentenced as
high as three years, and only five as high as two years.

Total of sentence for previous crimes for the same 57—143
Of the same 57, 50, or moreyears, averaging 2 1-2 years,

than 5-6ths, were for larceny.

Of 10, third and fourth, fyc. , comers , in the same time, the
arces was 75 years—averagingtotal of their additional sent

7 1-2 years to a sentence.
Total of their last crimes 21 years, averaging 2 years. Nine

of the ten were sentenced for larceny.

Again, looking at this table, what rule can be deduced to
show the ground-work for imposing these additional sentences'?
While a last sentence of three years merits an additional of
three years, and one of two years an additional of the same
terra, and sentences of one year, additionals, generally, of that
length, we see original sentences of five years receiving but
one year additional, and those of six years only five and six
months each. Did the judge in these latter instances imagine
(for he couldn’t knoiv) that the former sentences were too great,
and so run directly counter to the principle of the law, if there
is any, which commands greater aggravation for greater heed-
lessness ; or did he undertake, in the former class of cases, to
make up an imaginary deficiency in the original sentences —

a thing with which he had nothing to do 7
It may be supposed that something extrinsic appeared in

these cases to warrant the apparent discrepancies above alluded
to: but, from a large personal experience in these trials for the
last three years, the counsel for the petitioners feels warranted
in saying, that nothing of any moment—at least, which comes
in the way of competent evidence—ever transpires to influence
the judge’s judgment, except the statements of the warden,
when called upon for that purpose by the judge, or when he
volunteers, of his own accord, to befriend the prisoner.

Now, in this uncertainty, is the threat of the law any thing
better than a blind game of chance 7 and will wise and humane
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legislation put into the hands, even of the most discreet judge,
the power of sporting thusblindly and capriciously with human
liberties ?■

Again, taking into view the absolute and positive limitation
of the law as it now stands in regard to third and subsequent
comers —seven years being the lowest allowable limitof punish-
ment—what justice in imposing such a penalty upon all (last)
crimes indiscriminately'? Seven years additional as well for a
larceny, which the court thought merited only one year, as for
a burglary, which justly received ten 1 So that the additional
penalty for the larceny should be seven times as great as the
punishment for the original crime, while for the burglary not
even so great.

Of course this view supposes that the present minimum of
the law would be the general rule of punishment for all last
crimes indiscriminately. And so it is supposed it would be ;

the average of 7 1-2, given in the table for the last ten sen-
tences, being, if any thing, higher than would probably be
given for the next fifty.

But there is one other topic connected with the uncertainty
and injustice of these laws which the petitioners cannot forbear
to notice. It has been already alluded to, but should, they
think, be more fully dwelt upon. And that is, that in punish-
ing a man a second time for his old offences, society cannot be
sure that they have not made him the very thing which they
now seek to punish —either a veteran criminal, or a man inca-
pable of keeping his resolution to reform.

That men are sometimes improved, nay, thoroughly reformed,
by going to a state prison or penitentiary, the petitioners are
not disposed to deny. But that reformation is the rule, and so
generally the result, that a man ought to be punished upon a

general theory for coming out of prison no better than when he
went in, is a proposition which they believe has never yet been
sufficiently demonstrated to make it an axiom in legislation.

The petitioners do not mean to go into any question of im-

peaching the present administration of our own State Prison ;
but they suppose they may freely assume, that, before what is
called the present improved system of discipline was introduced
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there by the present warden, there was at least a chance of a
man’s being made worse instead of better by confinement there.
One fact already stated, of counterfeiting having formerly been
carried on there, ofa man’s(Hopkins) having been returned there
for carrying out a counterfeit bank bill, would seem to speak
pretty loudly upon this point. (See full particulars of this stale
of things in Prison Dis. Rep. No. 2, p. 13.)

Now it cannot be dismissed out of view, in considering the
question of the justice of these laws, that the generation of con-
victs who were confined under the old system in our State Pri-
son, has not yet passed away: and that these men are con-
stantly coming up as third or fourth comers. Shall the law say
to these men, “ you are incorrigible offenders,” and send them
away for life, when its own institutions have ’probably or pos-
sibly made them such ? Will it not be enough to punish them
for their last crime, whatever they may be, without adding com-
pound interest, or making the slightest allusion to the past?

Again, the provision of the law embraces those who have
been confined in the penitentiaries of other States. Is it alto-
gether safe to predicate a reforming influence of all these insti-
tutions, or to base our own procedure upon the uncertainties of
foreign legislation? Thus, if a southern State makes the writ-
ing an abolition document a penitentiary offence, shall the man
who is sent to prison on that account, be liable to an additional
punishment here in Massachusetts, if he commits a State Prison
offence here ?

Ou the other point of the reformatory character of other State
penitentiaries, —as an illustration of what is, or what was the
condition of some of them, two extracts are offered, which hap-
pen to be at hand, taken from Mr. Crawford’s just and valuable
Report on the Penitentiaries of the United States. Speaking of
the Ohio State Prison, before it was rebuilt, he says,—“ The
penitentiary cannot in fact be more correctly described than in
the language of a report made to the Legislature in 1831,— 1 a
more perfect system for the dissemination of vice could not be
devised, than is to be found within the walls of the Ohio pri-
son.’ ” p. 127.

Of the Indiana State Prison, he says,—“ The keeper of it
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says the convicts committed to it commit new crimes, though
scarcely out of the shade of the penitentiary,” p. 132.

Of the Massachusetts State Prison, even in 1826, the Prison
Discipline Society’s Report, says, speaking of its crowded cells,—
“ If a convict is not already lost to virtue, it is difficult to con-
ceive, in what manner his ruin can be consummated more
speedily than by thrusting him into such a place,” p. 25. Again
in 1827, “ the re-commitments have corresponded with what
might be expected from such a school of vice.” 2d Rep. p. 63.

Nor do the petitioners believe, that even now the discipline
of our own State Prison, is such as to exclude the probability
of a convict’s being rendered more a criminal by confinement
there.

But leaving out of sight the positively injurious effect of peni-
tentiary imprisonment upon a convict’s character, there is a
negatively operating influence, which in their view tends to
render repletion of punishment unjust.

The effect of confinement is to weaken the moral power of re-
sisting crime.

Besides the social degradation which a man suffers by con-
finement in the State Prison, and the consequent danger of his
being obliged to associate with more depraved companions than
he was before accustomed to, theory and experience show that
he loses his strength of will, nearly in proportion to the length
of his seclusion and suffering. The painful picture drawn by
a late writer, of the operation of the solitary system of Penn-
sylvania, in wrecking the pride and force of character, is be-
lieved to be proportionally true of the less severe discipline of
the Auburn prisons.

But this is a point of experience as well as theory, and (he
petitioners think, that, if permitted, they could show it by
abundance of actual examples.

As a last point, the petitioners contend that these laws are
inexpedient,—tending neither to the reformation of the criminal
nor the prevention of crime.

Enough has been said, probably, to show that, as the convicts
regard these laws, they are little likely to effect much in the
way ofreformation.
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The other point of deterring from crime, is one, however, de-
manding more attention. Perhaps this is, after all, the leading
motive which gave rise to, and has thus far sustained, these pro-
visions

It is an idea quite frequently expressed, that old offenders,
through dread of them, go into other States to commit their
depredations. And the instance of Walton, a noted highway-
man, who is said, in his autobiography, to have advised his
companions to keep away from Massachusetts on account of
these laws, has been referred to at least once by the Supreme
Court, in commenting upon the policy of this kind of legislation.
But the court did not seem to have borne in mind, or were not
apprized of the fact, that this Walton himself was a subject of
these laws, and a second comer, at the time he died in the
Charlestown State Prison.

So far as the petitioners are aware, no distinct and tangible
evidence h is ever yet been produced to show, that, through fear
of these laws simply, the higher class of rogues, or the more
inveterate criminals, resort to other States. No doubt, with the
facility of locomotion, much of this emigration supposed, takes
place. But a variety of other explanations must be attended
to, before the one suggested can be considered the sole or most
inducing motive. A few of these, are the transitory character
of many of these criminals themselves, —foreigners, sailors,
or native citizens without any fixed places of abode; the natu-
ral caution which one taste of a strict State Prison’s discipline,
naturally inspires; the sense of shame which a convict feels
towards his old associates in prison, in being speedily returned
to their company; and, more than all, the obvious advantage to
(he criminal, of selecting a new field for his operations, where
his past character is unknown, and his movements therefore
watched with less suspicion.

Besides, as the legislation of most of the neighboring states
now stands, the criminal will be met by the same, kind of laws
as he has left behind him in Massachusetts. Thus Maine and
New York, make the fact of having been in prison in another
state, the ground-work of an additional as much as our own
laws. N. Hampshire and Connecticut have a general provision
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about additional punishment, but nothing explicit about the
previous imprisonment having been in the same or another
state.

In the opinion of the petitioners, however, the provisions of
the law, whether of (his state or of any other, upon this subject,
have little or no weight with a criminal in deterring him from
>crime. It is not his habit to calculate the precise legal estima-
tion of his offence—just how many months or years he shall
receive for it—but to go upon the supposition that he shall
altogether escape detection; and if not that, to select the scene
of action where the chances will be most in his favor. Cer-
tainly, as the law has been administered in our own State the
last eight years, the fear of a first additional—falling on the
general average below a year—will hardly be pretended to
have had much terror in intimidating rogues from the repeti-
tion of crime; nor would the second additional seem to have
had much more effect, since so large a proportion have been
willing to run the risk of the seven years extra, for offences in
themselves barely worth an original sentence of two. Nay, on
reference to the last table, it will be seen that the crimes of
those sentenced as third comers, have actually fallen below the
average sentences of those convicted as second—the former
amounting to only about two years, while the latter rise to two
and a half. Now if a man were making very close calcula-
tions about the retribution of his offences, would he be so fool-
ish as to hazard his liberty for life or for not less than seven
years, for trifling offences like these?

But, looking again at the table referred to, it will be found
that the general average of crimes of all convicts sentenced,
either as second or third comers during those eight years, has
been less than the general average of crimes, of all convicts
committed to the prison during the same time, taken indis-
criminately. Thus, to go no further back than the last year,
1841-2, (and it is generally conceded that sentences have been

constantly diminishing of late years,) the Attorney General’s
Annual Report shows, that of the eighty-six sentences given by
the different courts throughout the State, the average length,
(excluding three life-sentences,) was over two and seven-

5
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ty-five hundredth years. The inference from this state of facts
would seem to be plain, that those who have suffered the addi-
tional punishment of a second or third relapse, have paid no
regard to the law in the character of the crimes they have com-
mitted ; then why suppose that those of whom nothing is heard,
have paid any more regard to it ?

But supposing the law to have had an effect, may it not well
be argued that its operation, in the point of view under consid-
eration, would be injurious rather than beneficial'? If those
who have been twice in prison before, know that a third offence,
whatever it may be, will draw after it an additional penalty of
seven years, will they not take care that their last offence shall
of itfeelf "deserve that punishment ? The truth is, however, in
the petitioners’ belief, as has already been stated, that the
really dangerous class of offenders do not once regard these laws
in premeditating crime. What terror has the small driblet of a
year extra, or seven years extra, for the man who plays for the
stake of the gallows or a life-sentence ? Or who that thinks
even of a twenty years’ confinement, expects that an addition
of one year or seven, will make any difference to him? But
it is the poor vagabond who has been weak enough or straiten-
ed enough, to commit a petty misdemeanor, who, heedless of all
law at the time of gratifying a present necessity, finds at length,
in the crushing severities of a protracted imprisonment, that
legislative ingenuity has made out a plausible pretext for rob-
bing him in gross of his remaining years of life. French pris-
oners are said to have been forgotten in the dungeons of the
Bastille; are not our own, sometimes, lost sight of in the prison
cells of Charlestown ?

But is it not right, it is asked, to threaten a convict with a
severer punishment if he sins a second time?—on the same
principle that a parent threatens a child with increased casti-
gation, if he repeats his offence? Yes, it may freely be replied,
if the motive is as sincerely a benevolent one, and if severity
of punishment is the surest corrective of wrong-doing. In
neither case, it must be assumed, shallany temper or vengeance
be allowed to introduce itself. Now, will any one claim be-
nevolence enough for the law of repeated punishment, to say
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it looks solely (or chiefly) to the convict’s good, and not to
freeing society of the trouble of convicting and sentencing and
imprisoning him more than twice! The scripture limit of for-
giveness is seventy-times seven; but the Massachusetts law
of additionals proclaims its mercy exhausted with forgiving
thrice;—not it will be observed the penalty of the crime, for
it takes that in full at the first outset, but with forgiving the
criminal for the trouble of having to punish him for the third
time. Rightly interpreted, is not the spirit of the law this,—
“ convict, you are a troublesome fellow ; let us hear no more of
you!” But may not the convict well reply, “punish me for
my offences, and not because you are troubled by my frequent
coming. Your institutions may have made me what I am—-
they may not have made me what 1 am ; but either way, a
penalty of five years imprisonment in the state prison, is a
sufficient punishment of itself for taking so many dollars, no
matter whether for the first time or the fifth time. You say,
your system is designed to reform me—will it reform me to
immure me for life? Will it reform me to tell me that the
law has lost its patience, and now is going to punish in ven-
geance? Will it reform me. generally, to punish me in a man-
ner you yourself admit to be oppressive? Or, learning that
the experiment has lost its virtue, should you not resort to
another discipline and to other means than you have heretofore
employed to effect ray amendment ? Force has evidently
ceased to operate. Perchance a little relaxation of the law, a
little show of indulgence to what is as much an infirmity as a
fault, may at length change my habits and produce the refor-
mation you profess to desire.”

To this latter view the petitioners do not believe the epithet
of false humanity can altogether attach. Certainly the argu-
ment is a strong one that if so much imprisonment has not
thus far produced reformation, more of the same thing should
not be imposed for the same object. Then what to do with
this class of troublesome offenders ? By no means punish them
with disproportionate and exaggerated severity; for what is
gained in prevention this way, is more than lost in the wounded
character of public justice other ways. But, restraining these
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men adequately for each offence as it is committed, trust to the
gradually improving character of prison discipline to reform
them, and to the general effect which repeated lessons in hard-
ship must at last have in convincing them that “ the ways of
transgressors are hard.” The petitioners would repeat again
that these are not the dangerous classes, but just the orphans
of society, who most deserve forbearance and a mild measure
of retribution.

The petitioners, in closing their petition, cannot but draw the
attention of the Legislature to the fact that, if the laws in ques-
tion are repealed, a class of provisions still remains for punish-
ing the repetition of the most usual kinds of crime, under the
denomination of the punishment as a common and notorious
thief, for larceny, Rev. Stat. chapt. 126, $ 129, common receivers
of stolen goods, lb. § 22, common utterers of counterfeit bills ,

chapt. 127, § 7, common utterers of counterfeit coin, lb. § 17.


