
HOUSE .PTo. 76.

House of Representatives March 7, 1843.

The Committee on the Judiciary, to whom was committed
the Report of the Committee on Mercantile Affairs and Insur-
ance, concerning the improvement of the navigation of North
River, with instructions to inquire whether the Legislature
have the constitutional power to authorize the Act prayed
for, respectfully submit the following

The committee understand from the petition, and the report
of the viewing committee, that authority is prayed to alter the
channel of North River—a navigable stream—by constructing
a new outlet for its waters into the sea. This measure will, of
course, divert the stream from its natural channel, and may
seriously impair the value of the property situated upon the
banks of the ancient channel. With the expediency of the
proposed measure, this committee have no concern, and they
have had no occasion even to form an opinion upon that sub-
ject. They have directed their attention exclusively to the
question of constitutional power in the Legislatur'e, to grant the
authority prayed for.
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The only restraint upon the powers of the Legislature, to

legislate upon the subject of navigable streams, must be found
in the Constitution of the United States. The clause in that
instrument which is supposed to operate as such restraint, is
that which gives to Congress the power “ to regulate commerce.”
The true meaning and intent of this clause has been a subject
of much discussion; but, very fortunately, it has received a
judicial construction from the Supreme Court of the United
States, so far as it relates to the power of the States over navig-
able streams, and the committee are able to answer the question
submitted to them in the words of the late Chief Justice Mar-
shall, delivering the opinion of the whole court. The commit-
tee will, however, first quote the remarks of Mr. Justice Story,
in his Commentaries on the Constitution, vol. 2, p. 517, because
the general doctrine upon this subject is very fully and clearly
stated. He says.

“ How far any State possesses the power to authorize an ob-
struction of a navigable stream or creek, in which the tide ebbs
and flows, within its territorial limits, as by authorizing the
erection of a dam across it, has been the subject of much recent
discussion. If Congress, in regulating commerce, should pass
any act, the object of which should be to control State legisla-
tion over such navigable streams or creeks, there would be little
difficulty in saying, that a State law, in conflict with such an
act, would be void. But if Congress has passed no general or
special act on the subject, the invalidity of such a State act
must be placed entirely upon its repugnancy to the power to
regulate commerce in its dormant state. Under such circum-
stances, it would be difficult to affirm that the sovereignty of a
State, acting on subjects within the reach of other powers, be-
sides that of regulating commerce, and which belonged to its
general territorial jurisdiction, would be intercepted by the ex-
clusive power to regulate commerce, unexercised by Congress,
over the same subject matter. The value of the property on
the banks of such streams and creeks may be materially en-
hanced. by excluding the waters from them and the adjacent
low and marshy grounds, and the health of the inhabitants
improved. Measures calculated to produce these objects, pro vid-
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ed they do not come into collision with the powers of the general
government, are undoubtedly within those which are reserved
to the States.”

In Wilson v. Blackbird Creek Company, 2 Peters, 245, the
general doctrine was applied to a particular case. The facts
were substantially, that the legislature of the State of Delaware
had granted to an incorporated company, authority to construct
a dam across a navigable stream, and to bank the low and
marshy ground in the vicinity. The company constructed the
dam, and thus entirely closed the creek against navigation. A
sloop, attempting to ascend the stream, injured the dam, and a
suit was brought, and finally carried up to the Supreme Court
of the United States, which turned upon the constitutional pow-
er of Delaware to authorize an act of this description. It was
argued by very eminent counsel, and the opinion of the court
was pronounced by Chief Justice Marshall. He said,

“ The measure authorized by this act stops a navigable
creek, and must be supposed to abridge the rights of those who
have been accustomed to use it. But this abridgment, unless
it comes in conflict with the constitution, or a law of the United
States, is an affair between the government of Delaware and
its citizens, of which the court can take no cognizance.”

‘‘The counsel for the plaintiffs in error, insist that it comes in
conflict with the power of the United States, ‘ to regulate com-
merce with foreign nations, and among the several States.’

“If Congress had passed any act which bore upon the case;
any act in execution of the power to regulate commerce, the
object of which was to control State legislation over those small
navigable creeks into which the tide flows, and which abound
throughout the lower country of the middle and southern States;
we should feel not much difficulty in saying, that a State law
coming in conflict with such act, would be void. But Con-
gress has passed no such act;” and the court gave judgment,
sustaining the validity of the State law.

If it be constitutional, therefore, for a state to authorize the
closing of navigable streams, afortiori, it is competent to pass

acts to improve their navigation. In exercising this power, it
will often be necessary not only to widen and deepen, but to
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change, the channel in which they have been accustomed to
run; and though the act may injuriously affect the property of
individuals, yet if provision is made for the indemnification of
the persons injured, it seems to the committee that the act
would be clearly constitutional.

Indeed, this power has been repeatedly exercised by the
Legislature of Massachusetts. Acts authorizing the extension
and construction of wharves and the erection of bridges, are
among the most common subjects of legislation. In former
years, grants of land have been made to improve the naviga-
tion of our rivers, and it has never been supposed that when
authority was given to make such improvements to any per-
sons, they had no power to vary the natural channel—to re-
strain them, for instance, from straitening a crooked channel—-
which would manifestly be to change its course. If the mouth
of a river were so obstructed by a bar that its value for navi-
gation were thereby seriously impaired, and its waters could
be made to run into the sea, at some point where no obstruc-
tion existed, it can scarcely be questioned that the Legislature
would have power to authorize such division, in the absence of
any legislation by Congress upon the subject. But the com-
mittee do not feel it necessary to argue the question. The au-
thorities which have been cited are, in their judgment, clear
and decisive, and they conclude, therefore, by saying that they
believe the Legislature have the constitutional power to grant
the act prayed for by the petitioners.

H. G. O. COLBY, Chairman.

order of the Committee,


