
HOUSE ..No. 88.

House of Representatives, March 1, 1843.

The Committee on Elections, to whom was referred the Remon-
strance of Joel Potter and others, legal voters in the town of
Sharon, against the right of Erastus Richards to a seat in the
House of Representatives, as a member thereof from said
town of Sharon, have considered the same, and, after having
heard all the parties interested, submit the following

The remonstrance, together with the accompanying specifi-
cations, set forth, that, at the election in said tsharon, on the
28th of November last, Calvin Williams, Lewis Freeman and
Francis Holmes, neither of whom were lawfully entitled to

vote, were permitted to vote, and did vote for Erastus Rich-
ards, the sitting member. That Joseph Cummings, Edward
French, Jason Gay and Albert Clapp, all of whom were law-
fully entitled to vote and would have voted against said Rich-
ards, were not permitted to vote; that had not the selectmen
received the votes of the three persons who were not legally
entitled to vote, and had permitted either of the four persons to
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vote, who were legally entitled to vote, the said Richards would
not have had a majority of all the votes polled.

In support of the position thus assumed, the Hon. George
Morey, as counsel for the remonstrants, offered the following
evidence, viz:

At a legal meeting of the inhabitants of Sharon, qualified to
vote in elections and in town affairs, holden at the vestry of the
Christian Society, on the fourteenth day of November, being
the second Monday of said month, in the year 1842,—

On motion, voted not to send a representative to the next
General Court.

A true copy of record
Attest, ERASTUS RICHARDS, Town Clerk

To Dwight M. Snow, Constableof the town of Sharon, Greeting

You are required, in the name of the Commonwealth of
Massachusetts, to notify the inhabitants of the town of Sha-
ron, qualified to vote in town affairs, by posting up at-
tested copies of this warrant at each of the public meeting-
houses in said town, to meet at the vestry of the Christian
Society in said town, on Monday, the 28th day of November, at
10 o’clock, A. M., to act on the following articles.

Ist. To see if the town will re-consider the vote passed at the
last meeting (Nov. 14th) not to send a representative to the
next General Court.

2d. To bring in their votes for a representative to represent
said town in the next General Court of this Commonwealth.

Hereof fail not, and make return of this warrant, with your
doings thereon, to the selectmen.

Given under our hands this twenty-first day of November,
A. D. 1842.

OTIS JOHNSON.
DANIEL POTTER,
4SAHEL S. DRAKE,

Selectmen of Sharon.

At a legal meeting of the inhabitants of the town of Sharon,
qualified to vote in town affairs, holden at the vestry of the



1843.]
OHOUSE—No. 88.

Christian Society in said town, on Monday, November 28th
A. D. 1842,

1. Voted to re-consider the vote passed at the last meeting
(Nov. 14th, 1842) not to send a representative to the next Gen-
eral Court.

2. Proceeded to ballot for representative.
The whole number of votes given in for a representative to

the next General Court, were sorted, counted, declared and re-
corded, and were as follows :

The whole number of ballots was two hundred and twenty
four.

Necessary to a choice, one hundred and thirteen.
Erastus Richards had one hundred and fourteen votes
Otis Johnson had one hundred and seven votes.
Asahel S. Drake had two votes.
Calvin Drake had one vote
Erastus Richards was accordingly chosen
The meeting was dissolved.

A true copy. Attest,
ERASTUS RICHARDS, Town Clerk.

The remonstrants also offered to prove that “ the time of
opening the polls was not mentioned in the warrant, and that
the polls were not kept open two hours;” but inasmuch as these
allegations were not set forth in the remonstrance, nor contained
in the specifications, the committee were of opinion that [they]
came too late, and could not now be considered.

attended the town-meeting in
and voted for Erastus Richards

Francis Holmes, sworn. I
Sharon on the 28th Nov. last.
for representative. I now board in Boston, and have boarded
there permanently since some time in January. I boarded there
occasionally before.

lam a dealer in charcoal; have carried on the business about
six years. I used to bring coal from Sharon and Stoughton ;

but some time in July last I commenced purchasing charcoal
as it came in on the rail-roads, and have retailed it in the city.
I have a team, which I have kept at Boston. I occasionally
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went out home, about once in four weeks, during the last sea-
son. I have made my home at my father’s, in Sharon; have
no other place for a home, though I now hoard with my aunt,
in Boston. I did not go out to Sharon to attend the March
meeting this year.

Calvin Williams. I was horn in West Bridgewater; have
owned a farm in that town. I was taxed in Sharon last year;
before I went to Sharon I made my home at my aunt’s, in
West Bridgewater. I came to Sharon in the fall of 1841, to
work with Mr. Tolman. I went hack and staid at West
Bridgewater till January 6, 1842, and then went back and
worked with Mr. Tolman. on his farm in Sharon. I worked
for Mr. Tolman till Dec. 1842. I was absent during that pe-
riod, but not a month at a time. Went hack to West Bridge-
water to keep thanksgiving with my aunt, and was sent for on
election day, Nov. 28th. I voted for Erastus Richards for rep-
resentative. I also voted in Sharon on the 14th Nov. last.

Jason Gay's Deposition
I, Jason Gay, of Sharon, in the county of Norfolk, upon oath

testify and say :—that lam seventy-two years old. Have had
no taxable property within two years. At the election on the
fourth Monday of November last, I requested of the selectmen
the right to vote, and they refused to receive my vote. I should
have voted against Erastus Richards, and for Otis Johnson. I
have not been taxed, as I recollect, for twenty years. Never-
asked the selectmen to put my name on the list. Did not ask
any one else to do it. Was told that if I would come up there,
they would see if the selectmen would put on my name or not.

was on the list or not. Made
receive my vote near the close
board of selectmen to tax me.

Never knew whether my name
the request to the selectmen to
of the polls. Never asked any

Edivard Even 'll's Deposition
I, Edward French, of Sharon, in the county of Norfolk, do

testify and saythat I am eighty-two years old, have resided
in Sharon for many years. At the election in Sharon on the

ASON GAY.
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fourth Monday of November, towards the last of the meeting,
1 claimed the right of voting, and the selectmen refused me. If
I had voted, I should have voted for Otis Johnson. Within two
years of that election, 1 owned a cow; have not owned any
other taxable property; have not been assessed, nor paid any
tax, for three years; have paid a tax within twenty years, but
don’t think 1 have paid any since I was seventy years. This
house is the property of Dr. Hewins’ heirs. There are two or
three, if not more of these heirs : my wife is one of them.
There is about a dozen acres of land in the whole. The Revere
Copper Company pay eleven dollars a year for the damage of
flowing —that is, the whole and not my wife’s share. The value
of the rent beside, is about a dozen or fifteen dollars. I have
not requested the selectmen to tax me within three years. The
only time within ten years that I have said any thing to the
selectmen about voting, was on the fourth Monday of Novem-
ber last. I asked them to receive my vote ; I did not ask them
to put my name upon the list; I did not request any one to
apply to have my name entered upon the list; don’t recollect
that any one notified me that they were going to apply to have
my name put upon the list.

Joseph Cummings' 1s Deposition

I, Joseph Cummings, of Sharon, in the county of Norfolk, do
testify and say ; —that I am eighty-jive years old ; have been
blind so that I could not see to read for ten years; have a son
in Boston of the name of Amos. I was born here and lived
here all ray days, till I moved to Roxbury. I removed there
about sixteen years ago, and lived there about eleven years and
returned about six or seven years ago, and have resided here
ever since. My father once owned the place where Marcus
Clark now lives—and this where 1 now live, which M hitney
Hewins owns. Nearer thirty than twenty years ago, my father
died, when 1 owned every foot of land that lie ever owned.

I paid taxes every year till I sold to Clark nineteen yeais ago.

About two years before I moved from Roxbury, I gave a deed

EDWARD FRENCH



[March,6 TOWN OF SHARON.

of all my real estate to my son Amos, and have not ownedany
since. Amos did not give me a note, but gave me a bond when
I gave a deed. Amos agreed to take the property and support
me through life—and if the income was not enough he would
pay it; don’t know where the bond is ; the purport of the bond
was, that he was to support me. Have owned no land—have
no note—no property of any kind since I let Amos have the
deed. The property I gave Amos was sold for about 1500 dol-
lars, and had the improvement two years.

his -f- mark.

Richard W. Hickson, sworn. I applied to the selectmen to
get the names of Jason Gay, Edward French and Joseph Cum-
mings put upon the check-list, with the names of other persons
—some of whom were then present. Objections were made
that they were not voters, not that they were not present.
Other names were put upon the list by the selectmen. I acted
as a committee for the purpose of getting names inserted on the
check-list. I saw Mr. Cummings before the meeting, and he
desired me to get his name on the list.

I saw the said Gay, French and Cummings go up to the bal-
lot-box and tender their votes ; the name of Otis Johnson was
not on all their votes.

sent when I had a conference
one of them applied personally

list of voters. The selectmen
above the age of seventy years,

The selectmen were not pre
with these old men, I know; n
to have his name put upon the
admitted that all of them were
but objected, that they had property which ought to be taxed.
The chairman of the selectmen asked Mr. Cummings, when he
appeared at the polls and tendered his vote, if he had property.
Mr. Cummings answered that his son was obliged to support
him, but he had no property to be taxed.

Joel Hewins, sworn. I was one of the selectmen of Sharon
in 1841; the selectmen, being assessors, determined thatEdward
French had no taxable property that year, nor in the year 1840.
There was in his possession five or six acres of pasture, valueless,

JOSEPH CUMMINGS,
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a small piece of tillage, perhaps three-fourths of an acre, and a
small piece of meadow. We exempted him from taxation on the
ground that he had no property that was worth any thing.
The non-resident part owners of the said estate were not taxed.

Moses Richards, sworn. I live in Sharon. I met Francis
Holmes in the street, in Boston, some time in October last; he
stated to me that he had not driven a team over the road from
Sharon since March or April last; that he was now living in
Boston, and was purchasing coal at wholesale, and peddling it
out; that he had not been at Sharon but once all summer; that
he was boarding with his aunt in the city, had his wash-
ing and mending done in the city; that he took two meals a
day at his aunt’s, and the other he took wherever he happened
to be. Holmes has always lived at Sharon till lately.

The remonstrants also offered the petition in bankruptcy of
Francis Holmes, wherein he calls himself ofBoston ; said peti-
tion was dated January 7th, 1843, since the election of the sit-
ting member;—and here closed the evidence on their part.

The sitting member, Erastus Richards, by his counsel, Hon.
B. F. Hallett, offered the following evidence in defence of his
right to a seat in the House of Representatives, from the town
of Sharon.

Ashael S. Drake, sworn. lam one of the selectmen of the
town of Sharon, and the selectmen are also assessors. Mr.
Edward French has not been taxed; he has property in
right of his wife,—a small house and barn, and about twelve
acres of land. I think the property was valued, when the
State valuation was taken, in 1840, at about $3OO. lam not,
however, certain. The assessors would have taxed that part
of the estate occupied by Mr. French to the non-resident owners,
but we thought he was poor, and he would have to pay the tax

should it be assessed. We considered that Mr. French had

property which was liable to be taxed, but we omitted so to do

on account of his poverty, not being able, as we considered, to

contribute to the public expense. I was at the meeting ol the
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selectmen prior to the opening of the town-meeting on the 28th
of November. I heard the names of Cummings, Gay and
French mentioned in the conversation which was had in the
room, but there was no application to the selectmen to put their
names on the check-list: heard Mr. Hickson say he had names
he should offer at the vestry or meeting. There was no appli
cation to us to insert the names of Gay, French and Cummings
on the list: but after we got into the hall, Mr. Hickson and
some other person came forward and presented Mr. Cnmmings,
one on the right and the other on the left. We had called the
list through once, before Mr. Cummings was presented; the
meeting had been opened, the warrant read, and the house
divided before Mr. Cummings came forward; he did not ask
to have his name put upon the check-list. Mr. Hickson told
him to put in his vote. I asked Mr. Hickson to wait till it
could be ascertained that the name of Mr. Cummings was on
the list, and he did so wait. I asked Mr. Cummings if he had
any property; he said he had not. I asked him what had be-

ne of his income which he said he had in 1840 ; he said he
had an income now from the land put into his son’s hand;
which was sold for $1500; that he received it now from his son.
He then said he was a voter now any where in the United
States ;we gave him a certificate. Mr. Cummings tried to
put his vote into the box, but could not see the box, and did
not deposit any vote. Mr. Hickson and Mr. Hewins then pre-
sented Mr. Gay and Mr. French. We then asked each of them
if they had any property. Mr. Gay said he had property, —a
cow, a horse and wagon ; he afterwards said, the boys owned
the cow. Mr. French said he had a cow. I am acquainted
with Francis Holmes; saw him pass my bouse two or three
times last summer. I have sold him coal prior to the last
season

Daniel Potter, sworn. lam one of the selectmen of Sharon ;

was a selectman last year; was at the town-meeting in Sharon,
on the 28th November last. I have heard the testimony just
given in by Mr. Drake, and fully confirm it in every particular.
I further say, that no application was made to the selectmen, to
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insert on the check-list the names of the three old gentlemen be-
fore mentioned, till after the meeting was opened, and most of
the votes taken. When Mr. Drake asked Mr. Cummings what
had become of the property put into his son’s hands, he said
he had a bond to support him, so that he need not come to
the town; at the same time he said he had no property.

At the meeting of the selectmen, before the town-meeting, the
names of the old gentlemen were talked about, but no names
were offered to the selectmen, with a request to have them put
upon the list, by any one.

Francis Holmes , called again. I heard the testimony of
Moses Richards; I recollect meeting him one day, last season,
in Boston. I told him I had not drawn a load of coal over the
road from Sharon, since July last. I told him I ate my supper
and breakfast at ray aunt’s ; that I bought coal on the rail-road.
He asked me where I had my washing and mending done; I
told him I had most of it done on the Neck ; I told him I had
not been at Sharon, only about once in four weeks, during the
season. I did not intend to say, and did not say, that I had
left Sharon, and should make Boston my home. I was chosen
one of the surveyors of highways, in the town of Sharon, the
last year, and worked out the tax in June last.

Joel P. Hewitts was then called by the remonstrants, and
sworn. I was at the meeting of the selectmen, prior to the
opening of the town-meeting. Mr. Hickson said, after present-
ing several names to the selectmen, “Mr. Chairman, 1 will now

ay, Mr. French, and Mr. Cum-
to by two of the selectmen, on

rty. It was contended, by the

present the names of Mr. G
mi rigs.” They were objected
account of their having propi
selectmen, that these person had property. Mr. Gay was
talked of a good deal. Daniel Potter talked about Mr. Gay, in

particular; he said Gay was not a voter, on account of having
property. At the close of the conversation, it was said that it
might be talked about at the town-ha

9
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The opinion of the committee on the foregoing evidence, is the
following ;

The remonstrants having admitted that, to make out a case,
and to show that the sitting member from the town of Sharon,
was not entitled to a seat in the House of Representatives, they
must prove, to the satisfaction of the House, that he received at
least one vote from a person who was not a legal voter, and had
no right to vote; and that three persons at least, were not per-
mitted to vote who had a legal right so to do: and also, that,
had they been permitted to vote, they would have voted against
the sitting member. In weighing the evidence as to the first
point, to wit: that one or more persons were permitted to vote
who had no right to vote in that election,—after an elaborate
and able argument of the counsel who appeared for the remon-
strants, the committee had no difficulty in coming to the unan-
imous opinion, that both of the persons whose right to vote in
this election was called in question by the remonstrants, were,
to all intents and purposes, legal and constitutional voters.
This being the opinion of the committee, the case of the re-
monstrants fails,—they not having attempted to show that
more than three persons were deprived of the privilege of vot-
ing, who had all the legal and constitutional qualifications of
voters, and attempted to exercise that privilege by tendering
their ballots on that occasion ; the sitting member having had
four votes over all other candidates voted for. Had the three
persons who were not permitted to vote, have voted on that
occasion, in opposition to the sitting member, still he would
have had a majority of all the voles polled, and consequently
entitled to his seat.

The committee might here stop, and forbear giving an opin-
ion which would have been a more liberal extension of the right
to exercise the elective franchise, than has heretofore prevailed,
were it not for the opinion of the justices of the Supreme Ju-
dicial Court, as reported in the Supplement of the eleventh
volume of Pickering’s Reports.

But the committee, nevertheless, at the request of the parties
in interest in this case, are induced to offer an opinion as to the
right which Jason Gay, Edmund French and Joseph Cum-
mings had to vote in the election on the 28th Nov. last.
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It was admitted on all sides, that Jason Gay was over seventy
years, and had no taxable property ; he therefore was a legal
voter.

Edmund French was more than seventy years of age, was in
possession of an estate, which, from his own showing, yielded
an income of eleven dollars per year, and would rent for “ a
dozen or fifteen dollars more.” Either one half or one third of
said estate was his in right of his wife, during the life-time of
his wife, he having no children by her. This estate was not
taxed by the assessors of the town, and had not been taxed for
several years, and was omitted to be taxed, as testified to by
the assessors, by reason of theage and poverty of the occupant,
not even taxing the non-resident owners of the other heirs
holding in common with the said French.

This case comes clearly within the rule, as laid down by the
justices of the supreme court, above referred to; and also
comes within the rule, as laid down in a joint report of the
committee of the House, composed of the committee on the
Judiciary and the committee on matters of Probate and Chan-
cery, March 23d, 1840, which was in substance, that, “ persons
more than seventy years of age, having taxable property,
which the assessors, in their discretion, exempt from taxation,
by reason of age, infirmity, or poverty, are not entitled to vote
in such elections.”

The committee, therefore, however reluctantly, are compelled
to an opinion, that the said French was not a legal voter at the
November election.

Joseph Cummings was also more than seventy years of age;
had not been taxed for several years ; about nineteen years
ago, he gave a deed to his son, of his real estate, in said Sharon,
and took a bond for a support through life ; the property was
afterwards sold by his son, for fl5OO. He had no income, which
could be taxed ; he had a mere support, so that he should not

be chargeable to the town. Having, therefore, no taxable

property, and being more than seventy years of age, the said

Cummings, in the opinion of the committee, was a legal
voter at the election in November last.

The committee are of opinion, that the right ot voting toi
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State officers, under the constitution and laws, as they now ex-
ist in this Commonwealth, is intended to depend on the pay-
ment of a poll-tax, and not on the payment of taxes on the
estate of which a citizen may be possessed. This opinion is
drawn from the fact that no property qualification is required
to constitute a voter. When, therefore, the law exempts, a man
from paying a poll-tax, whether it shall be at the age of seven-
ty, sixty, or fifty years, from the time he shall be so exempted,
he has as much a receipt for his poll-tax, for every year after
he shall he so exempted, as though he had a receipt in his
pocket, from the collector, for a tax duly assessed; provided
he is not a town-pauper; and should, therefore, be permitted
to exercise the right of voting, in all State elections, whenever
he may choose so to do.

The committee, entertaining these views of the meaning of
the constitution and laws, as to taxation, would have reported
that the vote of Mr. French should have been received; but, in-
asmuch as they cannot do so, without acting against the opin-
ion of the justices of the supreme judicial court, before
referred to, they report that the vote of Mr. French was prop-
erly excluded.

In view of the whole matter, the committee are of opinion,
that Erastus Richards, the sitting member from the town of
Sharon, was duly and legally elected, and therefore the remon-
strants have leave to withdraw their remonstrance.

JAMES RUSSELL,

order of the Committee.


