
HOUSE No. 11.

House of Representatives.

The Committee on Elections

That John Hayward and others, inhabitants of Brain-
tree, remonstrate against the right of Minot Thayer, Esq.
to a seat in this house, on two grounds,

First: That he was elected at a town meeting held
on the fourth Monday of November, and the towm ad-
journed its meeting of the second Monday to the next
day, but did not adjourn again to the next preceding day.
And the remonstrants contend that no town can lawfully
hold a town meeting for the choice of Representatives on
the fourth Monday of November, unless they have pre-
viously tried to effect an election on each of the three
preceding days allowed by the Constitution. But the
Committee think that there is no force in this objection.

ihe second ground of objection to this election, rests
upon the notice of the town-meeting. The law on this
subject is as follows :
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“All town meetings for the election of Representatives
“ in the General Court, shall be notified by the selectmen
“of each town, in the manner legally established in such
“ town, for calling other town meetings.” Revised Stat-
utes, chap. 5, sect. 5, p. 67.

There has never been a vote or by-law of this town,
establishing the number of days which must intervene
between the notice and the meeting ; nor any vote or
by-law recognising and establishing any usage. But the
remonstrants contend, that there is, in that town, a usage
of equal force with law.

On this point, it was proved,
1. That the Petition for the town meeting was handed

to the selectmen in the morning of the third Monday of
November ; that they delivered the warrant to the con-
stable, with directions for him to post, forthwith, four co-
pies of the warrant in the four places where such notices
were usually posted ; and that he did so post the same
between 4 P. M. and 8 P. M. of the same day.

2. It was further proved, that for some years, (one
witness testifying to two, another to five, and another to
fourteen years,) notices for the governor’s election had
been posted fourteen days before the meeting; notices
for other meetings about ten days, though sometimes
more and sometimes less, and neither witness recollected
an instance of less than seven days.

Upon these facts, the Committee are of opinion, that,
as every town has by law a right to regulate and fix pre-
cisely by a by -law or specific vote, the length of the no-

tices for its meetings,—where the town neglects or re-
fuses so to do, no usage can be set up to have the force
of law, and to annul any meeting opposed to it, unless
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that usage be ancient and so well established, and so
precise and definite, that all the inhabitants may be pre-
sumed to know the exact force of the usage, as they
would of the law ; and to know also, clearly and certain-
ly, when the town-meeting conformed to, and when it
violated this usage. And the Committee are of opinion,
that no such usage was shewn in this case, and no clear
violation of any established usage.

The Committee therefore report, that the said Minot
Thayer is entitled to his seat in this House.

THEOPHILUS PARSONS, Chairman.

Per order of the Committee.
January 23, 1840.




