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House

of Representatives.

Jan. 27, 1840.

Ordered, That the various petitions, memorials and other
papers, in relation to the competency of Jurors and Witnesses,
be taken from the files of the last year, and referred to a Special Committee of the House and
Messrs. Hinckley, of Barnstable,
W alley, of Roxbury ,
Moody, of Granby ,
Nye, of Sandwich , and
Johnson, of Williamstown,
were appointed the Committee.
:

L. S. CUSHING, Clerk.

Comwontotaltl) of J&assartjttsats.
House

of

Representatives, Feb. 11, 1840.

The Special Committee of the House, appointed under the order of the 27th ultimo, to whom were referred the various
petitions, memorials and other papers in relation to the competency of jurors and witnesses, submit the following

REPORT:
The petitions referred to your committee, are of two classes.
One class relates, alone, to the competency of witnesses, setting
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opposition to that principle of common law, which
prevents a man from testifying in our courts of justice, because
he does not believe in the existence of a Supreme Intelligence,”
and praying
for the passage of a law prohibiting any inquiry
into the sentiments of a proposed witness, as to his religious
“

“

belief, and allowing the affirmation to be administered instead
of the oath, when the witness shall desire it.” The other class
embrace the subject of the competency of witnesses and jurors.
They declare, that civil and religious liberty go hand in hand,
and the violation or infringement of either will put at hazard
the existence of the other,” and
that neither the Constitution of the United States, or of this Commonwealth, recognize
the unbelief of any man in the Christian system, as a disqualification for serving on a jury of his country, or of his competency as a witness in a court of justice,” and praying the Legislature, “to interpose such a legislative enactment, as may
be deemed proper to guard the jury box from the dangerous influence of sectarian power, and secure the rights of all, so that
no individual shall be excluded from the full enjoyment of his
civil rights or privileges, on account of his profession or senti“

“

ments, whether political or religious.”
The subjects embraced in the petitions are deemed by your
committee, of the most vital importance, and deeply affecting
the sustenance of our free institutions. Despite of all the ingenuity of man to conceal and shroud in the darkness of rhetorical disquisitions on the subject, it involves no less a question, than the existence of freedom of mind. It is the question, whether the mind of man shall be subject to legal restraint, whether in certain cases, a man shall legally be constituted an outlaw for opinion’s sake.
The subject, so far as witnesses are concerned, is one which
has elicited no small degree of attention, both in and out of the
legislature. It has been the subject of deliberation, in one
branch or the other of the legislature, for several years. In
1837, a brief report was made to the House of Representatives,
by a committee appointed to consider the subject, which repoit
the
was
to the prayer of the petitioners. (Doc. of

favorable

1840.]
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House, 1837, No. 13.) In 1838, an elaborate report was made
by a committee of the Senate, to that body, sustaining the
common law on this subject. (Doc. of Senate, 1838, No. 22.)
In 1839, the subject was referred to a committee of the House
of Representatives. That committee reported at some length,
in opposition to the views contained in the report to the Senate
in 1838, and of course in favor of repealing the common law
on this subject, which report is among the papers referred to
this committee. Your committee concur in the sentiments advanced in that report, and adopt the general tone and language
of that report, in this.
As both parties agree as to what the common law on this subject is, it is deemed unnecessary to refer to decisions, in which
it is contained, but to state, merely, that by the law,
First. No person is allowed to testify in our courts of justice. unless he acknowledges a belief in the existence of a God.
Second. The religious belief of a witness may be inquired
into, for the purpose of affecting his credibility.
These provisions of the common law, or law of British derivation, your committee consider highly objectionable, for numerous reasons. Among the most prominent objections to the
law, they will enumerate the following, which they shall endeavor to establish, by logical and legitimate facts and reasoning

;

1. It is opposed to the principles of our Constitution.
2. It is a species of persecution and intolerance, inconsistent
with the practice of true Christian principles.
3. Its nature is to engender hypocrisy, a prominent evil in
society.

4. It is more likely to accelerate than to serve as a check upon atheism.
5. It endangers the person, freedom and property, not only
of the proposed and rejected witness, but of all other members
of community.
6 It excludes none except the honest from testifying,
In regard to the first objection, there seems to be quite a diversity of opinion, and on both sides, there is manifested a
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strong degree of confidence.

The petitioners contend, that the
law in question is not in accordance with the just and manifest
provisions of the Constitution, and the report of 1837, sustains
their views. That report declares the law to be
directly in
conflict with that freedom of conscience, and spirit of liberality
recognized in the Constitution, which avers that All men are
born free and equal, and have certain natural, essential and unalienable rights,’ and which also declares, that no person shall
be hurt, molested or restrained, for his religious professions or
sentiments.’
Your committee fully concur in this view of the constitutionality of the law. It is with them an inevitable conclusion
that nothing is more truly a natural, essential and unalienable
right,” than freedom of mind ; —the right of believing and professing our belief on any subject, according to such evidence
as may to our minds exist, without being subjected to the least
legal disability therefor. Mind is the gift of Deity and the
soul of man, and he, who would restrain its free exercise, assumes a prerogative which belongs to Deity alone.
Your committee are equally strong and decided in the opinion that, to reject the testimony of any individual appearing as
a witness, because of his opinions, whatever they may be, is
“

£

‘

”

“

“to hurt, molest ir restrain him,” for his religious profession on sentiments.” The report of 1838, to which we shall
frequently refer, takes exception to this ground and contends
that “as our Constitution rests upon a religious basis,” and
“acknowledges the being and providence of a Deity,” so “the
atheist does not come within this provision of the Constitution,
but is, on every sound rule of interpretation, excluded. And,
says the report, it is a matter of profound surprise, that any
man, with the Constitution in his hand, can pretend, that the
provision of the common law, on the subject of the competency of witnesses, is contrary to the second article ot the bill of
rights. And this surprise is increased by the fact, that the
Constitution, chap, vi, sect. 6, adopts the common law on this
and other subjects.” The report here takes for granted, an im“

portant point

at

issue.

Chap, vi, sect. 6, of the Constitution,
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adopts those principles of common law, which had, before the
been adopted, used and apexistence of that instrument,
courts
of
such parts thereof “as
excepting
law,”
the
proved, in
and
liberties
contained in this
are repugnant to the rights
Constitution .” Now the Constitution declares that, no person
shall be hurt, molested, or restrained for his religious professions ok sentiments, and it is too palpable to require illustration, that this provision secures every person against the odium
of being made an outlaw. It is therefore plain that, even if
the common law, which rejects the testimony of an atheist,
had been used and approved in the courts, prior to the Constitution, still it is repugnant to the rights and liberties contained in the Constitution,” and was, therefore, among the
laws “excepted,” and consequently repealed.
“

“

But the rights and liberties contained in the Constitution,”
are by no means confined to the second article of the bill of
rights. That sacred instrument makes it imperative on the
Legislature to enact such laws as that every man may at all
times find his security in them,” and such as shall secure to
all men the right of enjoying and defending their lives and
liberties; of acquiring, possessing, and protecting property; of
seeking and obtaining their safety and happiness;” by it “each
individual of society has a right to be protected, in the
enjoyment of his life, liberty, and property,” and it further declares that, EVERY SUBJECT of the Commonwealth ought
to find a certain remedy, by having recourse to the laws, for
all injuries or wrongs which he may receive, in his person,
property, or character.” These are the express and just provisions of our Constitution, and yet what becomes of them ?
where is their efficacy in the case of an atheist, under the law
in question ? An atheist may be robbed on the highway, and
beaten in the most cruel manner, and yet, he has no “right
of defending his liberty and property,” he does not
find his
security in the laws, unless he can furnish some believing witness. An athiest is not allowed to attest to the correctness of
a charge, and if his professedly Christian neighbor, whom he
has confidingly trusted, no matter to what amount, is disposed
“

“

“

“

”
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to avail

himself of the frailty of the law, and denies the account, where is the law, the standing law,” in which each
individual of society finds redress for wrongs” which he may
receive in point of property ? Surely he is deprived of recourse to laws” which the Constitution absolutely requires for
his protection, in short, the atheist is unjustly and unconstitutionally deprived of rights, in all cases, where, on account of
his
sentiments his testimony is rejected.
The Constituto
be the paramount law, is a dead letter
tion, which ought
so far as relates to him. He cannot testify to any wrongs
done him, either in person or property!
But this provision of law not only affects the atheist, but it
also deprives the community, Christian members of community, of the right of proving such outrages as may be inflicted
upon their person or property. The most flagrant and daring
deeds of violence, if known only to atheists, can not be proved
and punished. Atheists may see each other robbed, assaulted
and even murdered, or they may see these evils inflicted on
the most well deserving members of communitij and yet they
cannot testify to the facts ! Our best and most valued friends
may be shot down in presence of a score of atheists, and we be
deprived of the power of proving it! Where, in such a case, is
to be found the constitutional provision, that Every subject
of the Commonwealth ought to find a certain remedy, by having recourse to the laws, for all injuries or wrongs he may receive, in his person, property or character” ? No where ! And
it is a matter of profound surprise, that
yet we are told that
any man, with the Constitution in his hand, can pretend, that
the provision of the common law on the subject of the competency of witnesses, is contrary to the provisions of the Constitution” which we have cited ! While the Constitution provides for the protection of
every man,” all men,” each
individual,” and every subject,” we are told that, “the atheist does not come within these provisions of that instrument,
but is, on every sound rule of interpretation, excluded’ ! What
absurd logic ! What a wonderful discovery is that, which
teaches that an atheist is neither a man, an individual, or a
“

“

“

“

”

,

“

“

“

“

“

“
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subject! If an atheist be not entitled to either of these appellations, why continue the common law on this subject ? Why
have a law to exist, which applies neither to a man, individual
or subject ? Why not, with as great propriety, have a law rejecting the testimony of monkeys, parrots, or any other being
of life, which is, “on every sound rule of interpretation,”
neither a man, individual, or subject ? We trust that we shall
not be accused of treating the subject with levity, inasmuch as
the conclusions of the report of 1838 seem fully to authorize
these suggestions.
The Constitution provides, that “No person shall be compelled to accuse or furnish evidence against himself, and every
person shall have a right to produce all proofs that may be favorable to him.” Now it is plain, that, if an atheist be required
to furnish the court, before whom he appears, or is offered, as a
witness, with his sentiments, he is compelled to furnish evidence against himself,” inasmuch as the exposure of his sentiments makes him an outlaw. In direct violation of this plain
provision of the Constitution, an atheist is required, by his own
testimony, to disqualify himself as a witness. Again, an atheist is not allowed to produce all proofs that may be favorable
to him.” He may be a man of the strictest sense of truth and
integrity, and yet he cannot produce” the proof of it. His
whole circle of acquaintance may be ready and desirous of giving their testimony in favor of his character for veracity, and
yet they are not permitted to do so, nor is he allowed to testify.
Then, again, if an atheist be possessed of facts necessary to the
righteous adjudication of a case, injustice must be done to the
parties. If a man is concerned in a suit at law, where the testimony of an atheist is absolutely indispensable to his just recovery of thousands of dollars, the common law steps in
and deprives him of “a right to produce all proofs that may be
favorable to him.”
A brief allusion to the unconstitutionality of questioning a witness, as to his religious belief, for the purpose of affecting his
credibility, seems to be appropriate, before we take leave of the
bearing of the Constitution on this subject. It is admitted that
“

“

“
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all who believe, (or even profess a belief,) in the existence of a
God, come within the provisions of the Constitution, and are
properly considered religious beings. What right, then, have
we to inquire into their belief? If we mean thereby to lessen
hurt, molest or restrain
or alfect their credibility do we not
them for their religious professions or sentiments ?” Most certainly. If a man’s credibility be destroyed or injured in consequence of his religious sentiments, it is an infringement on
his constitutional rights. Besides, if any distinction is to be
made as to the effect of peculiar views upon the credibility of a
man’s testimony, who shall decide what particular sentiments
shall be considered as tending to credibility or otherwise? We
have no established, legalized religion, thank heaven. Are jurors to decide according to their views of the proper standard ?
If jurors allow the peculiar sentiments of a witness to have any
weight as to his credibility, it is reasonable to suppose that they
will make their own the standard of right. One juror, if so,
might view the sentiments of a witness as tending to establish
his credibility, while another juror might look upon the same
sentiments as directly calculated to destroy his credibility.
The opinions of jurors upon the effect of peculiar sentiments
on man’s credibility might be as diversified and conflicting, as
are religious views throughout community. A jury of Calvinists might view the sentiments of an Universalist as tending so
directly to vice and loss ofrestraint, as to render him a person
entitled to little or no credit; while a jury of the Orthodox,
who have so often spoken of the Calvinist as a supporter of a
perfect contrast of Christianity, on the subject of the divine
character,” as supporting a doctrine, than which, it were better
to have no opinion of God at all,” for the one is unbelief and
the other is contumely ,” might deem his sentiments a sufficient
reason for denying his credibility. The same effect might be
produced relative to all the different denominations which com“

,

“

“

“

*

pose society.
The Constitution should be considered as a whole, and
Bacon.
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although we are pleased to discover that, it acknowledges the
being of a God, and rests on a religions basis,” we should nevertheless be willing to find, if it be there, the principle which
protects each individual of society, even though he do not
acknowledge the being of a God,” or is not possessed of certain other religions sentiments. If we find it plainly asserted
no person is to be hurt, molested or rein its provisions, that
strained for his religious professions or sentiments,” and also,
die various other provisions of equality, to which wo have alluded, may we not reasonably, justly and constitutionally venerate the Author of our being, and at the same time extend to all
the creatures which he has created, in our and in His image,
an equal share in all created blessings, so far as our laws are
concerned? The atheist may be honestly such, and it would
seem that his views deprive him of quite too much of the happiness of the true Christian, to render it just or humane for the
“

”

“

•“

“

law to make the inequality still greater.
The law in question is founded on the false and unholy assumption, that it is within the province of one set of men to
dictate and control another class in their belief. Setting aside
the impossibility of making a man believe just what we please,
wo are assuming a prerogative, which belongs not to man,
when we undertake to establish, by law, any particular religious sentiments. Such assumption of power has deluged the
earth with blood, without producing any permanent good.
The pious and distinguished Pollock, very forcibly expresses
our views on this subject, when he exclaims,
■“Unchristian thought!

on what pretence soe’er
Of right, inherited, or else acquired ;
*

Which aimed to make a reasonable man
Ey legislation think, and by the sword believe

To legislate upon a man’s thoughts, to punish him if he
comes not up to our standard of truth, is inconsistent with the
progress of true Christian liberality. Instead of advancing the
interests, the peace, and happiness of community, by uproot-

2
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ing that spirit of intolerance, which once bound, scourged,
whipped, and imprisoned, yea, even put man to death for his
opinions, shall we permit that, relic of the same spirit, which
is contained in the law in question, to remain in our code ?
For the honor of humanity, for the cause of Christianity, we
trust not. It is a species of persecution unworthy of, and inconsistent with, an enlightened and tolerant community. The
character and evil effects of the spirit of intolerance are boldly
and strikingly set forth in the following language of Pollock
:

O love-destroying, cursed bigotry !
Cursed in heaven, but cursed more in hell,
Where millions curse thee, and must ever curse!
Religion’s most abhorred ! perdition’s most
Forlorn! God’s most abandoned! hell’s most damned!
The infidel who turned his impious war
Against the walls of Ziou, on the rock
Of ages built, and higher than the clouds,
Sinned, and received his due reward ; but she
Within her walls sinned more. Of ignorance
Begot, her daughter, Persecution, walked
The earth, from age to age, and drank the blood
Of saints, with horrid relish drank the blood
Of God’s peculiar children, and was drunk,
And in her drunkenness dreamed of doing good.
The supplicating hand of innocence,
That made the tiger mild, and in his wrath
The lion pause, the groans of suffering most
Severe, were naught to her; she laughed at groans
No music pleased her more, and no repast
So sweet to her, as blood of men redeemed
And when she saw
By blood of Christ.
New tortures of her laboring fancy born,
She leaped for joy, and made great haste to try
Their force—well pleased to hear a deeper groan.”
,

*

#

Such, though in part fanciful, is a striking caricature of persecution for opinion’s sake.
But, says the report of 1838,
there is not “any thing intolerant in the law on this subject.”
“Nor is the provision of law under consideration designed as
an attack upon the atheist. Nor has the atheist any just reason
to complain.”
“He is supposed to possess an obliquity of
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mind, arising either from some moral depravity, or some halHe is, then, under the influence of a speInclination.
cies of monomania, which renders him a dangerous witness.”
Atheists are only treated like other immoral persons' —like
persons convicted of crimes.” What an inconsistent medley
of expressions is here gathered from one and the same document ! An atheist is, by law,
supposed to possess an obliquity of mind, arising either from some moral depravity, or
some hallucination,” and yet has no just reason to complain.”
He is considered as under the influence of a species of monomania, which renders him a dangerous witness.” And yet,
“there is nothing intolerant in the law on this subject!” He
*

*

*

“

“

“

“

only treated like other immoral persons—like persons
convicted of crimes,” and yet, the law is not
designed as
an attack upon the atheist, nor has he any just reason to complain //” What wonderful consistency ! What logical conclusions ! If the author of that report were excluded from
giving his testimony in our courts of justice, because of his
sentiments, would he not consider it designed as an attack
upon him?” Were he, bylaw, treated for his sentiments “like
persons convicted of crimes,” would he not consider the law
that authorized it “intolerant,” and that he had “just reason to complain ?” There cannot be the least doubt that he
would. But unless might makes right why should he ? Where
is the difference of evil or injustice in the two cases ; If atheists
should gain the ascendancy in our country, which may heaven
prevent, why would there not be as much justice and propriety in their excluding the professors of Christianity from giving
testimony, or from other rights, as we now have for doing so
to them ? If they constituted a majority, why might not they
treat Christians like other immoral persons—like persons convicted of crimes,” and still contend that a law having that
effect was not designed as an attack upon the” Christian ?
It would be but treating us as we have treated them, and no
true Christian should complain of having those principles of
action, applied to him, which he applies to others.
A strong objection to the law under consideration, is its nat
is

“

“

“

,

“

“
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ural tendency to hypocrisy. The atheist knows, that if he
acknowledge his atheism, the law at once marks him as destitute of the principles of truth, it brands Mm as a liar. The
witness, then, by telling the truth, subjects himself to the infamy of an outlaw. If he have in his possession an important truth which is necessary to the righteous decision of a
case, and he be desirious of such a decision, he is strongly
tempted to represent himself as possessed of the legal faith.
But it is not the atheist alone who may be “led into temptation” by this law. A man who believes in a God, may, for
the purpose of withholding testimony, which would be likely,
if developed, to injure himself, or his friend, be tempted to
declare a disbelief. A man having a vast amount of money at
in a suit at law, if he know that its recovery depends
upon the admission of certain testimony, if he know that the
testimony of a certain individual will turn the decision against
him, and that justly, he may, by offering that individual a
large proportion of the money to be obtained by the means,
tempt, and strongly tempt him to misrepresent his sentiments.
Thus we see, that the law not only tempts those who have,
but those also who have not the competent faith ; while it also
holds out strong inducements for the parties to suits at law, by
bribery and corruption, to prevent the accomplishment of justice. It is no satisfactory answer to these views, that hypocrisy is no crime in the eyes of an atheist, or that an honest
man cannot be tempted to hypocrisy.
One of the disciples of
our Saviour, and one too who was by no means least in his
affections, was induced, when he thought a different course
might degrade him, to declare
I know not the man.” It
may be said that it is of little consequence that we tempt an
atheist to hypocrisy. But “an honest man is the noblest
work of God,” and it is enjoined on us to lead no man into
temptation, and there is no sin more strongly condemned in
the sacred writings than hypocrisy, none against which the
Tice.”
Saviour more frequently or emphatically pronounced
The report of 1838, after staling that this subject is of great
importance, and that it
involves one of the first elements of
“

“

“
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the law of evidence, and lies at the foundation of the science
of jurisprudence,” goes on to say that it is also rendered embarrassing by its connexion with the subject of religious belief, or rather disbelief.” It appears, then, that “one of the
lies at the
first elements of the law of evidence,” which
of
is
civil
to
found
the
jurisprudence,”
foundation
competency
and credibility of a witness on his mere belief or disbelief of
certain theoretical views—on the existence, or absence, of a
specified faith. If the law of evidence rests on so frail a basis,
if, indeed, it be founded on principles so entirely void of justice, reason, philosophy, and even the Scriptures, it would
seem to be quite time for a thorough revision, which should
place them on a more consistent and permanent foundation.—Our reason teaches us that, as man’s belief is not a mere matter of choice, but more of necessity, it cannot invariably, if
ever, affect his veracity. Man cannot believe without evidence,
and when new evidence creates a new belief, it neither gives
or takes away his natural veracity. But aside from reason,
merely as such, are there not facts and legitimate inferences to
be drawn from the scriptures, which clearly shew the fallacy
of the common law on this point ? The Jews were certainly
possessed of a belief in a God, or at least they professed it, and
they considered theirs the straitest sect of religion.” Well,
how did their belief affect their credibility ? An appeal to the
record answers the inquiry.
Among them, he, in whom
there was no guile.” was, by false accusations,” condemned
and crucified. Again, we learn that,
the devils believe and
tremble .” They have the requisite belief, and that is not all,
they tremble they, of course have that degree of restraint of
which the atheist is destitute, oris said to be. They would
be competent witnesses under our law, so far as belief and the
necessary restraint would make them so; and yet the devil is
said to be “a liar and the father of lies.” Perhaps these few
references to the Scriptures will serve to explain, to some extent, why the report of 1838 considers that,
the subject is
rendered embarrassing by its connexion with the subject of religious belief J” But, as that report farther says, these con“

“

“

“

“

“

;

,

“

“
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siderations, instead of deterring

ns from examining the subject,
should rather induce us to examine it more closely and with
greater care.”

Your committee have already suggested, that the principles
of Christianity, which teach us to “do unto others as we
would that they should do unto us,” demand a repeal of the
law, and thus the question is, to some extent, placed on religious grounds. But the report of 1838 considers this view of
the subject
deceptive ;” that it is no violation of the golden rule,” to enforce the law ; that it is no violation of the
rights of conscience to question a person as to his opinions ;
that it is not a question of conscience, and that so far as the
atheist is concerned, he has no conscience in the case I” What
human omniscience ! What wonderful sagacity! A man has no
conscience to be affected by a law, which for his opinion's sake,
excludes him from general privileges ! A man who does not
come up to our standard of truth, has no conscience 1 It is no
violation of the rights of conscience to condemn a man as a liar,
to brand him as unworthy of the confidence of his fellows, for
the reason that he does not believe as they do! But is it, indeed, true, that any man is destiute of conscience ? Is it not
rather true, that there is
a light which lighteth every man
who cometh into the world ?”
A truly liberal course would cause us, at once, to abandon
the law on this subject, and there is a tacit admission of the
fact in the following language of the report of 1838. “Your
committee,” says the report, do not speak with any sectarian
feelings on this subject, they have none. Being of different
religious denominations, they cannot be suspected of any party
bias. If a question should come up involving the right of any
“

“

“

“

“

religious sect, or tending to give one denomination a preference
over another, they would take high and liberal ground." What
is this, but an acknowledgment that they do not “take high and
liberal ground ?” “If the question involved the rights of any
religious sect,” they might be induced from direct personal influences to take high and liberal ground ! But your committee
are unable to perceive why “high and liberal ground” should
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be abandoned in any case, nor can they conceive how persons,
who have no sectarian feelings,” can pour out the most unlimited abuse upon those who differ from them in opinion, denouncing them, as deranged in intellect,” as those who would
swear away the property and lives of others,” and as those
“

“

“

who,
“

Of all earth’s madmen, most deserve the chain.”

Why should such language be applied to a class of community indiscriminately ? Why denounce a whole class of men,
without regard to character, but for opinion’s sake only, as
madmen,” deserving of all others most the chain ? Why
condemn those who do not believe with us, as
deranged in
intellect ?” We cannot forbear quoting the beautiful and expressive lines of Moore on this point.
“

“

Shall 1 ask the brave soldier, who fights by ray side
In the cause of mankind, if our creeds agree ?
Shall I give up the friend I have valued and tried,
If he kneel not before the same altar with me ?
“

From the heretic girl of my soul shall I fly,
To seek somewhere else a more orthodox kiss
No! Perish the hearts and the laws that try
Truth, valor, or love, by a standard like this.”

?

Freedom of thought and freedom of speech are deemed essential to the full growth and vigorous exercise of the intellectual
capacities of man, and indispensable to the permanence of our
free and valuable institutions. In fact they form the very essence of the basis of our government. Our institutions are
based on the immutable truth that all men are endowed by their
Author with mental capacities, which in common with others
they should freely exercise. The innate love of freedom of mind,
an unconquerable desire to be relieved from the persecutions
for opinion’s sake, inflicted upon the reformers of the mother
country, drove the pilgrim fathers from their native land, to
seek an asylum in this, then, uncivilized waste. There is nothing more dear to man than the unrestricted exercise of mind,
and, of course, there is nothing more deserving of the support
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of statesmen and philanthropists. The legislator, who advocates and supports it with the greatest degree of firmness, is
most worthy of commendation. The poet, when alluding to
this subject in his fancied picture of the degrees of happiness
among the blessed, has well apportioned praise in the following
lines:
Nor less remarkable, among the, blessed,
Appeared the man, who. in the Senate-house,
Watchful, nnhired, nnbribed and uncorrupt,
And party only to the common weal,
In virtue’s awful rage, pleaded for right,” &c.
“

But,” says the report, though we regard atheism as one
of the greatest evils that can befall a country, we would not
recommend any attempts to put it down by legal enactments.
Such efforts are always unavailing. Atheism, like other errors,
must be put down by public sentiment, —by truth.” How
this expression is rendered harmonious with other parts of the
report, it is impossible for your committee to perceive. If atheists are such dangerous persons as that report represents them—if they are deranged in intellect,” —if they,
“

“

“

Of all earth’s madmen, most deserve the chain,”

then why “not recommend any” law' to provide for changing
them? Why not “attempt” to secure community against
them ? Again, if “we would not recommend any attempts to
put it (atheism) down by legal enactments,” if the law
should not attempt to punish him (the atheist) for his heresy,”
then why continue in force an existing law, under which, the
report acknowledges, that atheists are only treated like other
immoral persons —like persons convicted or crimes ?” Is it
not extremely ludicrous for us to treat atheists, for their atheism, “like other immoral persons—like persons convicted of
crimes,” and at the same time to declare our opposition “to
any attempt to put atheism down by legal enactments,” and
that the law should not punish the atheist for his heresy” ?
But says the report “an atheist cannot be received as a witness, and is rejected on the same ground that we “exclude wit“

“

“
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nesses who are interested.” But this does not appear to be a
legitimate or correct conclusion. If the atheist were allowed to
testify at all, and excluded from giving testimony where he had
an interest involved, then he would be rejected on the same
ground” with others. But this is not the case. The reference
to this expression is not, however, so much to shew the injustice
of the conclusion, which is so manifest, as for another purpose.
By our laws, a person, notwithstanding he may believe, or profess to believe, all that the most zealous religionist can desire,
yet, if he have a trifling pecuniary interest in a case, he is not
permitted to testify therein. Now, if a pecuniary interest of a
few shillings outweighs and renders nugatory a belief in every
thing good, why attach so much importance to man’s belief ? If
the believer be deprived of all regard for the principles of truth,
when his interest is connected, which the law assumes, how
slight is the influence of his belief. We do not mean to express
an opinion in favour of this assumption of law, for there may
“

be many and weighty objections to it. It is alluded to for the
purpose of shewing that belief is not considered a sure index to
truth. If the unbeliever were allowed to testify in cases where
he is unbiased by interest can we suppose that he would not
be likely to testify truly ? Certainly not, unless men are naturally prone to falsehood, a conclusion which your committee
believe would reflect no honor on the Author of our being. If
atheists were allowed to testify, they would be subject, as other
witnesses now are, to an inquiry in relation to their general
character for truth, and your committee can see no possible reason why a person, who sustains an unsullied reputation, should
be prohibited from testifying in our courts.
The report of 1838 expresses the requisite belief in the folTo be a theist, that is, a true believer in a
lowing terms:
God,” one must believe, that he is an immaterial, self-existent
and eternal being, possessed of every moral quality in infinite
perfection.” Without denying, in fact agreeing, that this is a
perfect description of Deity, we are disposed to inquire who is
to determine when a person is possessed of such a belief? No
,

—“

“
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denominations agree. There is a continual strife among
the different sects as to the true character of God. One sect
accuses another of robbing God of the attribute of justice, while
the same sect, is perhaps, in return, accused of depriving Him
of the attribute of mercy. This being true, it would seem
necessary, in order to carry out the principle of the law, to appoint a Synod, Bishop, or some other ecclesiastical tribunal,
whose province it should be to determine when a proposed witness believes, that God is possessed of every moral quality in
infinite perfection.” It might, perhaps, be well, in the selection
of this responsible tribunal, to seek those who have the greatest
sense of personal dignity and importance.” By pursuing this
course, we should obtain those (no doubt?) best qualified to discharge the duties of so responsible a station, for we are told in
the report that, “an atheist cannot have that sense of personal
dignity and importance that a theist has.” From this view of
the case, it is plain, that the more self-important and dignified a
man is in his own estimation, the more of a Christian is he, and
so much the better qualified is he to judge of the Christian
character of others. Your committee are of the opinion, howeverq that this doctrine is wonderfully at variance with the expressions of supposed Christians, who existed some centuries
past. It was then deemed in accordance with Christian deportment, to be meek and lowly,” humble, and of a contrite
heart,” and one of old was led to exclaim, in view of himself,
Lord what is man that Thou art mindful of him, or the son
of man that Thou regardest him !” It was also asked, 11 Who
by searching can find out God ?” But now, things are so
changed, that to be a true theist” one must be possessed of a
deep sense of personal dignity and importance,” and he who
by searching can not find out God must be made an outlaw! Is
not this most striking contrast worthy of serious reflection ?
A very weighty and important objection to the present law is
the fact, that it rejects the testimony of none, except such as
are reasonably supposed honest. There seems to be an admission of this in the following language of the report of 1838:
two

“

“

“

“

“

“

“

—
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If the atheist, when brought into court and put upon his oath,
will speak the truth and confess his infidelity, he is rejected for
his honesty ; but if he will swear falsely, by declaring his belief
in a God, he is received for his dishonesty.” Here are several
important objections to be noticed. By the admission of the
supporters of this law, a man’s testimony is rejected for his
honesty on the one hand, and on the other, received for his
dishonesty /” The honest man, and none but the honest man
is rendered incompetent to testify—is treated like persons convicted of crimes !” What gross absurdity ! What outrageous
injustice ! How is it possible that any man can sustain a law,
the only, or most evil, effect of which, is to keep from our
courts of justice the testimony of honest men ? Another evil,
which here presents itself, is the obligation of an atheist, when
offered or appearing as a witness, to have the oath administered.
A man who does not believe in the existence of a God is required to call upon Him to take cognizance of his deed, which
is clearly a requisition to “take the name of the Lord in vain.”
We reserve some further remarks on this point for a more appropriate place.
The report of 1838, contains a very elaborate train of reasoning in support of the doctrine that there is a God, to most of
which your committee give their cheerful assent. The subject
is managed, however, with such adroitness, and with such
depth and power of argument and research, that the report arrives at the wonderful conclusion, that those who do not see
the force of its arguments are
deranged in intellect —are
u
madmen f a conclusion so exalted, that your committee
have been unable to adopt it, perhaps from a want of the necessary “sense of personal dignity and importance.” We consider it highly unjust and mischievous to denounce those who
differ from us in sentiment, as much so, as to be denounced by
them. We differ as much from others as they do from us, and
it appears highly improper for either to intercept legal inflictions for the opinions of the other. Those reasoning faculties
which it is the birthright of man to exercise may lead to different conclusions in different individuals, in the examination
“

“

“

,

“

“

”
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of the same subject, and that too, where an equal degree of
honesty exists on either side. The common law principle,
which we are now considering, is believed by your committee
to be unjust in the extreme, and productive of no good, but a
vast amount of evil, but they are by no means prepared to denounce the author of the report of 1838, as
deranged in inor
as
one
who
would
swear
away the lives and
tellect,”
property of others,” merely because his conclusions are not in
accordance with ours. It may not be amiss to say, that the
author of that report, when reflecting upon his own view of
the arguments of the atheist, saw so much force therein, that
he was led to exclaim with the poet,
“

“

Reason says,
Close with the side where one grain turns the scale.
“

Surely, when the arguments of our opponents lead us to
adopt such language, we should be cautious how we impute to
them a derangement of intellect, or apply to them such denunciations as abound in that report.
The committee in the report of 1838, say they
cannot believe that it would be wise to give up all the cheering hopes
and blissful consolations of religion, and espouse the gloomy
system of atheism ;” as if, we cannot extend an equality of
rights and privileges to all men, by law, without discarding religion—as if, we must espouse the gloomy system of atheism” before Ave can deal out justice—as if, instead of imitating
our Father who is in heaven,”
who causeth his sun to rise
and
on the evil
on the good, and sendeth his rain on the just
and on the unjust,” and “is no respecter of persons,” Ave
should exclude a portion of mankind from common favors—as if,
the Avisdom Avhich cometh from above is” not
without partiality!”
But the most serious and potverful appeal is made, in that
report, to our love of order, of virtue, and of country, by reference and repeated allusions to the “reign of terror.” We are
told that, No government could stand—no person Avould be
safe in his person or property, under the reign of atheism.
“

“

“

“

“

“

“
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When this monstrous sentiment triumphed in France, and the
convention decreed, that there is no God, and death is an eternal sleep, they were ripe for rapine, violence, and blood.”
The experiment was tried in France, and the result is written
in characters of blood.” We are called upon to recollect the
murders, the seductions, the rapes, the crimes unnumbered,
which existed in infidel France,” and then we are asked
whether our sons would be happy, or our daughters safe, in
such a community ? Can you patiently behold this insidious
monster coil about our liberty, and strive to crush it in its envenomed foldings ? If not, let your voice be heard in defence
“

“

“

of that righteousness which exalteth a nation.’ Let the
alarm be sounded in every quarter. Let the press speak out in
its majesty, and let the notes of resistance be loud and long.”
11
We call,” says the report,
upon all good men in the State,
as they revere their God, and love their country, to unite their
influence against this pernicious heresy.”
Such, and similar, is the language of the report on this subject, to which your committee can give no other, or higher,
appellation, than rhetorical animadversion, or eloquent declamation. They cannot view it in the light of sound argument.
If it can be shewn, that the repeal of the law in question
would remove any evidence of the existence of a God, or cause
the spread of atheism—if it can be shewn that our liberties are
endangered by sustaining the principles of justice and equality
if it can be shewn that all the innocent blood ever spilt, was
caused to flow by the hands of atheists—if professed Christians
never manifested a thirst for the blood of their opponents —if
professed watchmen upon the watch tower of Zion,” were
never guilty of seductions, of rapes,” and of other enormities—if the wheels of Juggernaut never crushed its innocent
victim—if the privileged church of France never manifested
self-corruption, or exacted injustice—if the Quakers and supposed witches were executed in Massachusetts by avowed atheists—if Roger Williams were cruelly driven from this state,
and if other Baptists were ignorniniously whipt, scourged and
persecuted by atheists, then indeed, an appeal to the facts of
‘

“

,

“

“
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such nature and magnitude, in their bearing upon the subject,
might be made with propriety, and might justly be considered
arguments in the case. Then the reign of terror” might be
portrayed in the most glowing colors as an inducement to retain the present law. But, alas ! for the honor of Christianity !
It is not so. The most ardent professors of devotedness to her
cause, have, not unfrequently, been those most deeply imbued
in guilt. Her pretended votaries, protected by the broad shield
of her extended mantle, have perpetrated deeds of the most
flagrant vice. Lost to a true sense of the gentle influences of
religion, they have
“

Walked
The earth, from age to age, and drank the blood
Of saints, with horrid relish drank the blood
Of God’s peculiar children, and was drunk,
And in their drunkenness dreamed of doing good.”
“

The history of the evils occasioned by the prevalence of the
spirit of intolerance in our own land ofboasted liberty, teaches
us an impressive lesson. The heart-rending scenes of those
times, the application of the most cruel tortures—the lash—the rack—the scaffold, and the separation of the veriest friends,
were all for opinion’s sake. These inflictions were authorized
by those who, undoubtedly, thought they were doing God service. Not unlike Saul of Tarsus, they verily thought they
ought to do many things contrary to the name of Jesus.”
Your committee are far from being prepared, as is insinuated
in the report of 1838, to yield our belief in divine existence,
to give up all our hopes and consolations, to forego the joys of
virtue, and to relinquish those moral principles which are the
foundation of individual happiness and public security,” nor do
they see the necessity of doing so, in order to qualify them for
opposition to the law in question. Indeed,'they believe, that
those moral principles which are the foundation of individual
happiness and public security,” demand its repeal. We propose, very briefly, to shew, that the very evils to which our
attention has been called—the reign of terror,” to which our
“

“

“

“
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attention is often so eloquently, and on many occasions, not
improperly directed, as a sort of climax in the catalogue of atheistical iniquities, was brought about, in part, and in no small degree, by religious, or rather irreligious and bigoted intolerance
and corruption. The preliminary views, on the subject of the
French Revolution, in the Life of Napoleon,” by the Author of Waverley,” who, by the way, was far from being an
apologist for that event, contain much valuable information on
this point. He does not attempt to conceal the fact, that the
Nobility and Church of France, which formed the pillars of its
government, had become exceedingly corrupt and oppressive.
The state of the Church,” says he,
that second pillar of
the throne, was scarce more solid than that of the Nobility.
Generally speaking, it might be said, that, for a long time, the
higher order of the clergy had ceased to take a vital concern in
their profession,” while
the wasting effects of luxury and
had
ruined
a great part of the French Nobility.”
vanity
totally
Luxury, vanity and corruption, had taken possession of the government, which naturally excited the jealousies of the people.
Free discussion was not permitted. Freedom of conscience
was not tolerated. The liberties of the jreople had been wantonly usurped. Says Scott, The errors of the Church, con“

“

“

“

“

“

nected as they were with her ambitious attempts towards dominion over men, in their temporal, as well as spiritual capacity, had long become the argument of the philosopher, and the
jest of the satirist.” “In France, no opportunity of free discussion on politics was permitted, any more than on matters
of religion. An essay upon the French monarchy, shewing
by what means the existing institutions might have been
brought more into union with the wishes and wants of the
people, must have procured for its author a place in the Hostile; and yet subsequent events have shewn, that a system,
which might have introduced, prudently and gradually, into the
decayed frame of the French government the spirit of liberty,
would have been the most valuable present which political
wisdom could have rendered to the country.” But, I! in consequence of these unhappy restrictions upon open and manly
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political (and religious) discussion, the French government in
its actual state, was never represented as capable of either improvement or regeneration ; and while general and abstract
doctrines of original freedom were every where the subject of
eulogy, it was never considered for a moment in what manner
these new and more liberal principles could be applied to the
improvement of the existing system.”
The natural conclusion must have been, that the monarchical
government in France was either perfection in itself, and consequently stood in no need of reformation, or that it was so utterly inconsistent with the liberties of the people as to be susceptible of none.” The people of France, like all other people,
were naturally lovers of freedom, and the usurpations of the
The feudal sysgovernment had led them to exasperation.
tem of France, had, in its original composition, all the germs
of national freedom,” says our author, and it was the restoration
of these germs of national freedom” which the people rightfully demanded. When the Constituent Assembly restored
liberty of conscience by establishing universal toleration, and
the crown was deprived of all appointments to civil offices,
which were filled up by popular elections,’and when ‘each
member of the elective assembly of a municipality, through
whose collective votes, bishops, administrators, judges, and
other official persons received their appointments, felt for the
moment the importance which his privilege bestowed,’ ‘the
people at large became enamoured of their own privileges, carried them into every department of society, and were legislators and debaters, in season and out of season.” “And,'’ continues the author,
the charm of power is great at all times,
but exquisite to intoxication to those to whom it is a novelty,”
and perhaps the charm of power,” in this case, considering
the circumstances, was too liberally indulged. The people
were not fully prepared for the discretionary exercise of so extensive rights. They had been oppressed, and in their turn
they were disposed to dispense cruelty towards those who had
oppressed them. They had not been taught the principles of
Christianity, the practical effect of which would have led them
“

“

“

“

‘

“
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others, not as they had been done by, but as they
have
been dealt with. They had seen those of the eswould
tablished religion of their country, when in power, execute their
power without mercy, and how could it be expected that they
would be actuated by better principles, or incited to better actions than the former participators in the power of the government, or how could the latter reasonably complain of a treatment similar to that which they had meted out to others ? The
idea that the party of reform in France was wholly atheistical,
is far from being true, and we are borne out in this assertion by
Scott. He says, “we do not tax the whole nation of France
with being infirm in religious faith and relaxed in morals ; still
less do we aver that the Revolution, which broke forth in that
country, owed its rise exclusively to the license and infidelity,
which were but too current there.” It is confidently believed,
that there was quite as much veneration for true Christian principles among the class who were clamorous for reform, as existed among those who administered, and opposed any innovations in the government. In short, history hardly furnishes an
instance of greater excesses in oppression and corruption, than
was manifested in the character and measures of the Church
and Nobility which constituted the French government. The
vice and cruelty of the government were not, however, an entire justification, although strongly calculated to induce a course
of like wanton cruelty on the part of the people when they
had regained the power. We fully concur with Carlyle, when
he says, in his French Revolution,” that the hour when the
battering of insurrectionary axes clang audible” in the French
dominions, it was a hideous fearful hour; shameful alike to
governed and governor wherein governed and governor ignominiously testify that their relation is at an end.”
Your committee are aware that other causes than the suppression of religious freedom combined in affecting and producing the French Revolution. The people of France, besides
the bondage of mind, were subject to oppressions as to life,
liberty, and property. Carlyle informs us, that in France there
existed a law authorizing a seigneur, as he returned from
to do unto

,

“

“

“

;
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hunting, to kill not more than two serfs, and refresh his feet
in their warm blood and bowels ;” and It was said the doctors had ordered a great person, (the monarch,) to take baths
of young human blood, for the restoration of his own, all
spoiled by debauchery.” Nor were the interests of the supposed lower orders of the French people less regarded, as sa“

cred, than were their lives. The financial system of France had
been such as to reduce millions of her children to extreme beggarly want. These degraded millions are represented by Carlyle,
as saying, when they had in vain petitioned the government
This is the feeding and leading
for a redress of grievances.
have
had
of
of pocket, of head, and of
emptiness
we
you :
heart. Behold there is nothing in us ; nothing but what nature gives her wild children of the desert: ferocity and appetite ; strength grounded on hunger. Did ye mark among your
Rights of Man, that man was not to die of starvation, while
there was bread reaped by him ? It is among the Mights of
Man.” The privileged noblemen and clergy were exempt
from taxation,” while the suffering millions get, in answer to
their petition of grievances,”
a brand-new gallows forty
feet high.” The most abject servitude and severe pecuniary
exactions pervaded the ranks of the common people, and they
are represented as having heard, somewhere, in some manner,
something, was to be done for the poor,” and exclaiming in their
hopes and troubles, God send it soon : for the dues and taxes
crush us down.”
Freedom of mind was no more regarded and secured in
France, than were the lives and welfare of the mass of her
population; and we believe with the petitioners in this case,
that civil and religious liberty go hand in hand, and the violation of either puts at hazard the other.” “In France,” as
Scott informs us,
no opportunity of free discussion was perThe errors ot the church
mitted,” “on matters of religion.”
were connected with her ambitious attempts towards dominion
over man, in their temporal as well as spiritual capacityand,
the clergy insisted on having the anti-protessays Carlyle,
“

“

“

“

“

“

“

“

“

“

HOUSE—No. 30.

1840.]

27

tant laws, which condemned to death for preaching, put in
execution.”
We see then, that the most rigid intolerance and severe oppression were practised and persisted in by the French government. The most inhuman acts of violence were sanctioned
and sustained by her bigoted and corrupt authorities. Under
these circumstances we cannot wonder at the event of the
This monstrous twenty
French revolt. As Carlyle says,
million class, hitherto the dumb sheep which these others had
to agree about the manner of shearing, were now also arising
with hopes!” “By the memory of their fathers’ wrongs, by
the hope of their children’s rights,” the degraded and unhappy
people of France resolved on redress. Is it strange, that when
the king, attended by the nobles and clergy, said to the National Assembly, you contentious deputies of the States General, have probably not long to be here !” that the Assembly
should support Mirabeau in the firm and resolute assertion,
we are here by the will of the People, and nothing shall send
us hence but the force of bayonets.” Says Carlyle, haying in
view the first symptoms of revolt,
The measure of the iniof
the
which
has
been gathering through
falsehood,
quity, then,
long centuries, is nearly full! At least, that of the misery is !”
And, says Lord Chesterfield, years before the fatal catastrophe, In short, all the symptoms which I have ever met with
in history, previous to great changes and revolutions in government, now exist, and daily increase in France.” Was not
Carlyle justified in saying, “For ourselves wo answer that
French Revolution means here the open violent rebellion, and
victory of disimprisoned anarchy against corrupt, worn-out authority ?” Did he, in view of the determination of the king,
the nobles, and the church, to reject the petitions of the people for redress of grievances, as endangering their own exclusive privileges, rashly assert that, The government by blindman’s-buff, stumbling along, had reached the precipice inevitable for it?” Audit is outstepping the limits of propriety, to
say with him, “It was appointed in the decrees of Providence,
that this same victorious anarchy, jacobinism, sanculotism,
“

“

“

“

“

“
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French Revolution, horrors of French Revolution, or what
else mortals name it, should have its turn ?”
Your committee would not have extended their views in relation to the causes of the French Revolution to such length,
had not the report of 1838, so frequently, and with so much
apparent confidence, alluded to that subject as a strong argument
or inducement against revoking the law under consideration.
They believe that the example of the French Revolution, instead of favouring the continuance of the4aw, should be the
strongest inducement for its abolition. They believe, that the
principle, upon w hich the law is based, is the same which contributed largely towards the production of the reign of terror.” 1
They believe that the want of true Christian liberality and that
spirit of humanity which regards the rights of all, and feels
for other's woes,” occasioned the French Revolution; and it
also appears plain to them, that the practical operation of those
sacred principles would affect the repeal of the law in question.
It is plain to be perceived that the reign of terror” had its
origin in, and was the result of corruption and intolerance, and
we cheerfully accord to the language of Carlyle when he says,
Shall we say, then, wo to Philosophism, that it destroyed
Religion, what it called extinguishing the abomination ? Wo
rather to those that made the Holy an abomination and extinguishable !” Let every professed Christian, let Christian legislators, see to it, that their practice be not such as to render their
professions “an abomination and extinguishable !” Let the
history of all past intolerance be constantly in view as a monument of the evils and injustice arising therefrom.
In view of the baneful effects of bigoted intolerance, and
desirous of seeing every vestige of its spirit extinguished from
the law of the State, “We call upon you who rejoice in the
liberty of our country, and who regard our independence as our
greatest earthly good, to shew your devotion to your country by
opposing this fell destroyer. Can you remain idle at your posts,
and see the demon of intolerance move through the land, and
with insatiate rapacity devour our institutions ? Can you behold
r
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this insidious monster coil about our liberty, and strive to crush
it in its envenomed foldings ? If not, let your voice be heard in
defence of that righteousness which exalteth a nation.’ This
patriotic extract is from the report of 1838, with the exception
of the single word intolerance” which is substituted for the
less appropriate use of the word infidelity.” The extract, with
this improvement, is peculiarly applicable to this subject. The
same intolerant principle, which usurps the control of mind in
one case, will do so in another. If any man may justly and
safely be made an outlaw for his peculiar sentiments, so may
another for the possession of a different sentiment. We “regard
our independence as our greatest earthly good,” and “ourinstitutions” as peculiarly free and valuable, and we would that each
may be transmitted, unsullied, unimpaired, and even improved
to the latest generation. May the period soon arrive when the
acknowledgment, the assertion rather, that “All men are created
free and equal, and have certain natural, essential and unalienable rights,”—that “no subject shall be hurt, molested, or restrained, for his religious professions or sentiments,” be no longer
a mere delineation, a dead letter upon parchment, but realized,
revived, and fully established in the practical operation of all
our laws upon society.
The report of 1838 urges, against any alteration of the law
in question, the reason, that
two of the leading atheists in
this State have been convicted in courts of justice—the one of
robbing the grave, and publishing and vending a licentious
book; the other of publishing a blasphemous and obscene libel.” The former case here alluded to, is one with which your
committee are not familiar. It is to be regretted that any man
should be found guilty of disturbing the relics of the dead, in
opposition to the wishes of the surviving friends of the departed, or detrimental to the public peace. The fact, however,
that an atheist may have been c> nvicted of such a deed, does
not prove in him an entire defi
ncy of the principles of truth,
There are in community, many if the most worthy citizens,
who view the dissection of the h iman frame, as an important
means for enabling the Medical Profession the more successfully
‘

”
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against the ills which flesh is heir to.” That this
opinion is prevalent only among atheists, is certainly untrue.
It is an opinion originating in, and founded upon the most benevolent considerations, although, it may possibly be a mistaken and delusive theory. Still, induced by the purest motives,
the opinion exists among the most philanthropic, and the laws
in relation to the subject, should be such as an enlightened discernment of human exigencies demand, and every member of
community should be held accountable for the violation of those
laws. But when by those laws all persons are held equally accountable, and any person is convicted and dealt with accordingly ; why should that fact render him an outlaw in another
case ? The question is, whether a man proves himself destitute
of the principles of truth, by violating the laws which are intended as a protection to the occupants of the grave. We are
of opinion, that if this rule were adopted, it would implicate
some of our most esteemed citizens, and brand with falsehood,
those who have the most scrupulous regard for truth. Without intending to cast the least reproach, or to imply the most
remote censure, or deficiency of moral purpose, we shall be
allowed to say, that we are of the opinion (perhaps erroneously), that some of the most distinguished and virtuous of the
medical fraternity have been accessory to the evasion of the
existing law on this subject. The difficulties in procuring subjects for dissection, in conformity to legal provisions, may have
been overcome by an ardent and commendable disposition to
reach the highest point of medical and surgical skill. But no
one would propose that all such as may have been concerned
as principals or accessories in such cases should, for that reason,
be held incompetent to testify in our courts of justice.
In relation to the latter case, that of publishing a blasphemous and obscene libel,” your committee are of the opinion
that the proceedings in the case were far from being salutary in
their operations, either on Abner Kneeland, the victim of the
decision therein, or on the community at large. The event
of no good.
was one of injustice, and probably productive
atheistical sentiments,
Mr. Kneeland published to the world his
“

“
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supposing that the existence of freedom of speech and of the
press,” were his guarantee and protection. He was tried and
adjudged guilty of a violation of law. This was the application of law against atheism, in opposition to one of the grounds
taken in the report of 1838. That report says, “we would
not recommend any attempts to put atheism down by legal enactments. Such efforts are always unavailing. Atheism, like
other errors, must be put down by public sentiment—by truth.”
The law of frail humanity vainly undertook to vindicate and
sustain the character of Jehovah! How preposterous and absurd the idea ! As if the Almighty stands in need of the aid of
“

beings which cannot exist a moment but by His power !
But why was this case introduced as a reason against altering
the law in question ? Was Abner Kneeland ever found guilty
of any gross outrage, of theft, of assault, of murder, or more to
the point, was he ever found guilty, or accused of wilful falsehood ? Was he not generally considered a man of veracity ?
Would not his acquaintance generally, whether of his belief or
not, have considered themselves aggrieved, if they had been deprived of his testimony in a case where it would justly and
favorably have affected their interests or their persons ? If so,
the facts are against the law under consideration, and even a
condemnation of the law, or principle, which imprisoned him.
In fact, so great was the excitement at the time, and so impolitic, unjust and cruel was the decision considered, that a great
portion of the Clergy of Boston petitioned the Governor and
Council for a commutation of the punishment.
The nature and efficacy of oaths, and the laws concerning
their administration, embrace considerations necessarily connected with our subject. A class of the petitions incur hands,
prays for a law permitting the affirmation to be administered
instead of the oath, when the witness shall desire it,” and your
committee anticipate no evil as the result of granting the
prayer. The denomination of Quakers are allowed to affirm,
and it is not believed that auy serious evil results therefrom.
We believe that, as a general rule, the testimony of Quakers
approaches as near to the truth, the whole truth, and nothing
“

“
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but the truth,” as that of any other class. The law which allows quakers to affirm, is founded on their acknowledged conscientious scruples against taking the oath. It is well known,
or at least believed, that there are others equally conscientious
in their views, that the sacred injunction, “swear not at all,
neither by heaven for it is God’s throne, nor by the earth for it
is His footstool,” forbids their taking the usual form of the
oath, and why should not the same privilege be extended to
them, which is to Quakers ? But, as if to support the retention
of the oath, the report of 1838 says, that, “the heathen nations
adopted the same principle. In the darkest days of their idolatry they recognized
Gods who horrid woes prepare
For perjured kings and all who falsely swear.”
“

The different heathen nations adopted different modes of administering oaths, but in all cases it is believed, that they imprecated upon themselves, in case of falsehood, a punishment,
in addition to what human governments could inflict.” Here,
then, we have the authority for “imprecating upon ourselves a
punishment in addition to what human governments can inflict.” “In the darkest days of their idolatry, the heathen nations recognized the same principle,” and this fact is displayed
as a reason why it should be continued ! We in this nineteenth century are exhorted to follow in the footsteps of
heathen nations,” and with the light of revelation, and amid
the blessings of refined civilization, to adhere to the principles
which they sustained, in the darkest days of their idolatry!
How sublime the idea, and how convincing of the progress of
“

wisdom !
If, either in the case of an oath, or an affirmation, the witness perjures himself, the law provides for his punishment,
and it is believed to be useless, if not sacrilegious, to require
the imprecation of any punishment beyond the jurisdiction of
human tribunals. Besides, if it be deemed advisable, by the
Legislature, to allow atheists to testify in our courts, which
your committee can but hope will be the case, it would be

quite unreasonable and unwise, to require them to

“

imprecate”
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the vengeance of a Being in which they do not believe. If,
in other cases the administration of the oath is not taking the
name of God in vain,” it certainly would be in such an instance. Indeed, the probability is, that in numerous cases,
where the oath is administered with the solemn concluding
appeal “so help me God,” it is done in the absence of that
sense of importance which should be attached to it, and is in
the fullest sense taking “the name of God in vain.” There
is hardly a reason to doubt, that in many instances, those, who
are now permitted to testify, have no real, fixed principles of
belief in the existence and attributes of Deity. Such, of course,
take the name 6f God in vain, when they repeat the oath.
The truth evidently is, that the oath does not always satisfy
the parties of its efficacy to produce or elicit truth. It is hardly ever the case that attempts are not made to invalidate the
testimony of witnesses given under oath. There is almost
always a greater or less degree of cross-examination. Attempts
are nearly always made to render nugatory a person’s testimony, and why should it be so, if the oath is a sure guarantee of
the production of truth ? If the oath be not a sure means of
eliciting truth, why pertinaciously adhere to its administration?
But says the report of 1838, England, from which we
borrow our laws as well as our science, stands first among the
nations of Europe, for the correctness of her civil jurisprudence,
and there the same principle is adopted.” It may he said in
reply to this, without fully setting forth the numerous evils
which existed under her laws, that they have undergone a
great change in this respect within a few years. Her laws,
heretofore, have rendered so great a portion of proffered witness, incompetent to testify, that she has found it politic and
necessary to introduce thorough modifications into her code.
But it may farther be said, in reply to this remark, that
ive should not be governed by the system of England, or
any other country, unless that system be expedient—be righteous. We should be actuated by right, by reason, by common
sense. We should not stop where others stop if there bo wis“

“

5
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as the report says, “as far back as our information extends, wo find knowledge increasing,” let ns hope
that it may yet increase, and let us press forward in search of
those, yet undiscovered, untried principles, rvhich may tend to
enrich our system of civil jurisprudence,” and advance our
common welfare. If we have sufficient authority for believing, that faith without works is dead,” and that we should
“

“

shew our faith by our works,” let us he cautious how we
place too much reliance on faith alone. And while no example is furnished us by the Author and finisher of our faith”
of an appeal to human legislation, either for the support of the
principles of religion, or for the subjection of its opposite, may
we not safely follow his example, trusting in the eventual
triumph of truth over error ?
A portion of the petitions referred to your committee reprethe names of several individuals
sent, that in some towns,
have recently been excluded from the jury box,” on account of
unbelief. If this be true, and they say, “itis a fact beyond all
dispute,” your committee consider it highly improper, and without the sanction of law. Such a course, on the part of those
concerned in it, cannot be too severely censured. Your committee, however, have met with no suggestion, or conceived
any system, which would more effectually guard against, or
prevent the evil complained of, than will the present mode of
selecting jurors. It may be well to provide by law, that the
name of no person shall be kept from the jury box on account
of his sentiments. It is, however, considered advisable to leave
with the selectmen, as heretofore, the discretion ot selecting
the names to be placed in the jury box, subject, as is now the
case, to the approval or disapproval of the several towns. Most
of the arguments, which seem to operate against the rejection
of the testimony of witnesses, on account of their sentiments,
apply with equal force against the exclusion of a name from the
jury box for the same cause. It, therefore, appears unnecessary
to extend our views upon the subject.
Believing that they have already clearly demonstrated the
impropriety of any legal inflictions for opinion’s sake, they sub“

“

“
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mit the subject to the action of the House. They indulge the
hope, that the Legislature may coincide with them in the opinion, that man is accountable to God alone for his belief, and
that no human tribunal should trench on that sole prerogative
of the Most High. They also expect their concurrence in the
view which they entertain, that the only sure method of establishing a firm and enduring veneration for our religious principles is to prove by our good works” that those principles are
calculated to produce peace on earth and good will towards
man.”
Entertaining a strong confidence in the justice of the foregoing views, and utterly opposed to the spirit of all laws heretofore existing,
“

“

“

Which aimed to make a reasonable man

By legislation think, or hy the sword believe

your committee recommend the passage of the accompanying
bill.
For the Committee

NATHANIEL HINCKLEY.
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In the Year One Thousand Eight Hundred and Forty

AN ACT
Concerning Jurors and Witnesses.

Be

of Representatives,
in General Court assembled, and by the authority of the same,
as follows
it enacted by the Senate and House
:

1
2
-3
4
5
1

2
3
1
2

-3
4

1
2

Sec. 1. No person, appearing as a witness before
any magistrate or court of justice In this Comraonwealth, shall be questioned as to his religious belief,
nor shall any evidence touching the same be received
before any such magistrate or court of justice.
Sec. 2. The name of no person shall be withheld
from the jury box in any town in this Commonwealth,
on account of his sentiments on religious subjects.
Sec. 3. Any person appearing as a witness, or any
juror, who shall object to having the oath administcred to him, shall be allowed to affirm in the manner and form now provided for Quakers.
Sec. 4. All provisions of law, inconsistent with
the provisions of this act, are hereby repealed.
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Representatives, Feb.

11,1840.

The Minority of the Special Committee, appointed under the
order of the House of the 27th ultimo, to whom were referred the various petitions, memorials, and other papers in relation to the competency of jurors and witnesses, respectfully
submit the following

REPORT:
The subscribers are unwilling to allow the report of this
committee to be submitted to the House, without, at the same
time, assigning the reasons which compel them to withhold their
assent to the views of the majority.
The subject involved in the order which was referred to this
committee, is one of no ordinary importance.
If, as the petitioners to the Legislature of 1839 assert, and as
the majority of this committee believe, —a portion of our fellowcitizens are debarred from the enjoyment of rights, secured to
them by our common Constitution, —on account of the religious
opinions which they entertain, we would be among the foremost to reinstate them in the possession of those rights; for
our political creed on this subject is gathered from the Constitution which asserts that no subject shall be hurt, molested
or restrained, in his person, liberty or estate, for worshipping
God in the manner and season most agreeable to the dictates
of his own conscience ; or for his religious profession or sentiments;” and again, “all religious sects and denominations,
demeaning themselves peaceably, and as good citizens of the
Commonwealth, shall be equally under the protection of the
“
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laws; and

no subordination of any one sect or denomination to
another, shall ever be established by law.”
Surely these provisions are as full and ample as can be desired, and the broad shield of the Constitution is extended over
the multiform sects and denominations of Christians of every

and shade of religious belief.
But after all there seems to be a casus omissus or rather, as
the majority of the committee would say, there is in practice,
a withholding of the privileges guarantied by the Constitution
to the atheist ; and this, on account of his peculiar religious
degree

:

opinions.
To this we reply, that the atheist is protected by our Constitution and laws, in his person, property and character—not
as an atheist, but as a citizen, demeaning himself according to
the Constitution and laws ; —and is secure from molestation and
harm in the entertainment of his opinions on all subjects, atheism included ; —“provided he doth not disturb the public peace.’ 1' 1
With his views upon the being of God, no one will interfere,
so long as they remain in his own breast, —and if he chooses to
communicate them, merely as a matter of information, and not
with the intent to throw obloquy upon those who differ from
him in opinion, the community will not interpose to prevent
him—the civil arm will be raised for his protection.
But this does not suffice. And we are told that an exception must be made in favor of the atheist, in plain terms; this
Legislature is called upon to pass a law offering a bounty on
atheism.
Let us not be misunderstood. Our Constitution recognizes
clearly and distinctly, the existence of a Supreme Being whom
we call God—our laws rest upon the same basis, assuming the
existence of God, as a thing admitted.
And both the Constitution and laws require the administration of oaths, by which we understand,
a solemn invocathe
witness, if he does
tion of the vengeance of the Deity upon
not declare the whole truth, as far as he knows it.”
And the courts, in the administration of oaths, consider the
“

—
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of competency to be the belief of a God, and that
he will reward and punish us according to our deserts.
But here we are met with the objection, that the atheist is
thus excluded from giving testimony in our courts of justice ;
and it is proposed to receive his evidence, and in order to obtain it, that a statute should be enacted, which shall allow him
to testify, without the sanction of an oath. If this would not
be making an exception by law, in favor of atheism, then we
confess we do not understand the force of language.
In opposition to this claim in behalf of atheists, we contend,
1. That it is the duty and interest of the community to require the sanction of an oath, where life, property or character
are at stake. Experience has abundantly proved, that there is
nothing so searching to the conscience, so alarming and rousing to the careless or indifferent witness, or so well adapted to
elicit truth, under almost any circumstances, as a direct appeal
to a Supreme Being, who is acknowledged to have the power
of punishing falsehood, be it e ex so secret and ever so careful-

proper

test

ly concealed

from the scrutiny of our fellow beings.
If
such
an appeal, as an o ath implies, is required at all,
2.
prudence and safety demand, that the requisition should be
uniform.
If an appeal in the nature of an oath is required at one time
and dispensed with at another, then the rights of the community do not enjoy equal protection. Life, property, &c. may
be safe to-day. and sacrificed to-morrow.
The case of the Quaker does not in reality form an exception to this rule, because the very ground on which he is allowed to affirm is his belief in the Being of a God, who does
not allow him to swear at all.
3. To admit the atheist to affirm under the pains and penalties of perjury, would be to make an exception in his favor.
Judge Story says, the administration of an oath, supposes
that a moral and religious accountability is felt to a Supreme
Being; and this is the sanction which the law requires upon
the conscience, before it admits him to testify.”
“
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To admit one who did not feel such accountability to testify,
would be to give up the sanction ; and to substitute the punishment which would follow on conviction of perjury for this
sanction, would be to exchange that which is immediate and
controlling, when the witness is actually testifying, for something remote, uncertain and indefinite.
In a word, it would be giving up the best attainable mode
of eliciting truth, for one, to say the least, of very doubtful
tendency, in order that the atheist might be allowed to testify.
A Pagan might shrink from telling a falsehood, after he had
imprecated the curse of some imaginary Being, whom he believed to exist, and to have the power to punish him; but that
same heathen might not fear the punishment which the civil
power could inflict for perjury.
But 4th. On careful examination we shall find, that the
atheist does not need, and should not ask this exception.
It is no injury to him, that he is not allowed to give testimony. If any harm accrues, it is to the community, who lose his
evidence; and in this case, as in many others, touching the
competency of witnesses, the laws are general, and arc founded
on general principles, which are presumed to be sound and
safe ; audit will not do to argue against a good law, or a sound
maxim, because in a supposable case, it may be injurious.
If such a case should arise, the evil effect might be easily
prevented, but if not, it would form no argument against a general law, which is otherwise safe and wholesome.
Further than this, there is much mistaken sympathy on this
subject. The law presumes no man to be an atheist; it takes
for granted, that all who live under the Social Compact, agree
with the Constitution, in recognizing the existence of a Supreme Being. If the atheist avows himself such, he loses no
civil rights. He only deprives his fellow citizen of the power
of using his testimony.
But it is urged, that there is an absurdity in calling upon a
witness to declare whether he believes in the existence of a
Supreme Being, inasmuch as it offers an inducement to dishonesty.
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If the witness were himself to gain or lose by the testimony
which he is about to give, there would be more force in this
objection; but this can never happen, because, by the rules of
law, he would be incompetent in such a case, on the ground of
his interest, without reference to the question of religious belief.
Such an inquiry, however, places a witness in an undesirable position, and we are unable to see any advantage which can
result from this practice, commensurate with the apparent absurdity of rejecting a witness, who shall acknowledge himself
an atheist, and admitting him if he denies himself to be one.
We should not object to the passage of a law which should
restrain the courts from interrogating a witness as to his own
belief in the existence of a Supreme Being. But we deem it
entirely unnecessary, inasmuch as we learn from high authority, that the witness himself is never questioned, in modern
No man is obligpractice, as to his religious belief.
ed to avow his belief; but if he voluntarily does avow it,
there is no reason why the avowal should not be proved like
The old cases, in which the witness
any other fact.
himself was questioned as to his belief, have on this point, been
overruled.”
The report of the majority was submitted to the committee
yesterday—and the minority were requested to prepare their
report for this day. It cannot be expected, therefore, that we
should even attempt any thing in the shape of a reply to their
report. All that we can do is to state, in general terms, the
grounds of our dissent, and leave the matter for the decision of
the House.
The majority have gone at length into an examination of the
report which was made to the Senate on this subject, in 1838.
To this part of their report we shall make no reply, being satisfied for ourselves, that the general views entertained in the
Senate’s report are sound and unanswerable.
We object to the report of the majority for the following
reasons:
“

*

*

*

*

*

*

1. Because atheism is spoken of and treated throughout the
6
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report, as entitled to the same consideration, as the views and
different sects of believers in Chris-

tenets which are held by

tianity.
2. Because the atheist is held up to view as an injured person under onr laws, as now administered, and as being deprived
of rights and privileges secured to him by the Constitution.
3. Because it is proposed, by special legislation in behalf of
a particular class of individuals, to exempt them from the operation of a general law.
4. Because under color of protecting the rights of atheists, it
proposes to jeopardize the security of the lives and property of
the community.
5. Because it proposes to remove the sanction of an oath,
even in those cases where the witness has no conscientious
scruples against taking one, inasmuch as all other cases are already provided for by the Revised Statutes.
6. Because it represents society as interfering with the atheist’s belief. No dictation is to be found on this subject in our
laws; every man is presumed to be a believer in the being of
God; but if it appears, that any one has made himself incompetent and incapable of being used, the community, and not the
atheist, should be the one to complain.
7. Because the report insinuates that truth is excluded, and
falsehood admitted, under the law as now practised.
It is not pretended, that the world is free from hypocrisy,
nor that pure and unadulterated truth is always elicited by the
administration of an oath.
All that we desire is, to obtain as strong a hold as possible
upon the consciences of mankind, and to apply the strongest
motive known to us, to extort the truth, where there are frequently so many and so powerful inducements offered to withhold correct information.
8. Because the principles advocated in the report, in effect
do away with the sanction of an oath entirely.
9. Because the report virtually introduces an entirely new
system of jurisprudence on the law of evidence, and leaves the
task of arguing every case to the jury, upon the credibility of
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men, who, for aught that appears to the contrary, neither profess nor have the fear of God before their eyes.
10. Because the report discusses other topics which have no
connexion with the subject under consideration.
In this view, the reasoning employed as to the attributes of
deity, is entirely out of place; there is no occasion for inquiry
as to belief in these ; the character of the Supreme Being is
not the subject of inquiry ; —but the simple question is, dees
the witness acknowledge his belief in the existence of a Supreme Being, who will punish falsehood ; or does he not ?
In the same light must be regarded the reasoning of the majority as to the tendencies of atheistical opinions, &c., all of
which we disregard in examining the question of the atheist’s
competency to take an oath, or the wisdom and policy of receiving his testimony without this sanction.
11. Because in the opinion of the subscribers the principles
contained in the report cannot be fully carried out without an
amendment of the Constitution—inasmuch as this instrument
not only recognizes the being of God, but also requires and
prescribes the administration of oaths.
Not to discuss this point ; we only remark, that if a spirit of
tolerance and liberty require, that oaths be dispensed with, in
one case, they must in all. If we need the services of those
who do not believe in God’s existence in one department of
society and government, we equally need them in another.
If they must take the witnesses’ stand, and unawed by the
fear of God, testify between man and man, where life and
liberty, and reputation (dearer even than life,) are at stake ;
shall the Constitution still remain with its provision to debar
the tender-hearted atheist from sharing in the toils of making
our laws? We cannot be guilty of such gross inconsistency.
Let us do what is right, if wc change all our laws and tear
our Constitution to tatters. Let us not do what is wrong—
what wc shall have to undo, nor what wc shall regret having
done by acting rashly—lor by a mistaken notion that we are
proving ourselves the friends of tolerance and liberty.

44

JURORS AND WITNESSES.

[Feb. 1840.

Lastly, we object to the report as savoring of innovation and
a desire for change ; for something new.
We think it is not well to remove old land marks; to change
established usages and laws, at least without due reflection and
examination. It is not desirable to alter the Constitution and
system of government, or the principles upon which they
have thus far been administered, except for very good and sufficient reasons.
We believe that the strength, beauty, and symmetry of
our Constitution as a whole, depend upon the strength and
adaptedness of its parts; and that no part is more wisely fitted
and framed in these particulars than that which recognizes the
existence of the Ruler of the Universe, and the accountability of
his subjects through the sanction of an oath. This is the main

pillar which supports the political fabric, or rather the keystone
of the arch on which we rest with security.
It is the secret of our prosperity as a people, and of the blessings which a kind Providence has showered upon us for such
a series of years.
Yes—be it remembered—the religious character of those
who have preceded us, was unstamped on all their words and
actions. It is a rich legacy which they have bequeathed to
their posterity—and your subscribers hope and believe, that the
children will neither despise nor throw away their patrimony.
Believing that the statute regulations concerning jurors, and
the practice of our courts, in accordance with the established
principles of the common law, in regard to ivitnesses—are well
adapted to promote the ends of justice, and secure the interests
and welfare of the community,—we recommend .that the petitioners have leave to withdraw their several petitions.
SAMUEL H. WALLEY, Jr.
ELI MOODY.

