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House

of

Representatives, Jan. 11, 1840.

Ordered, That Messrs. Jenks, of Nantucket,
Lewis, of Boston,
Couch, of Newburyport,
with such as the Senate may join, be a committee to consider
the expediency of providing by law for the effectual abolishment of imprisonment for debt, in all cases not involving fraud.
Sent up for concurrence,

L. S. CUSHING, Clerk.

Senate, Jan. 13, 1840.

Concurred, and Messrs. TV illard and Sumner, are joined on
the part of the Senate.
CHAS. CALHOUN, Clerk.
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House

of

Representatives, Feb. 22, 1840.

The Special Joint Committee, appointed under an order presented on the Bth ult., to consider the expediency of providing by law for the effectual abolishment of Imprisonment
for Debt, in all cases not involving fraud,” having attended
to that duty, ask leave to
“

REPORT:
That they have endeavored to frame a bill, in terms as concise as possible, which shall guarantee the better establishment
of a great principle of civil liberty, the protection of personal
freedom against all constraint not justified by acts or allegations
of moral turpitude.
This bill, brief and simple though it be in its construction,
acknowledges that distinction between mere indebtedness and
actual fraud, which should ever be preserved between calamity
and crime. It shields the former from treatment due only to
guilt, while it conflicts with no law, existing or to exist, for the
adequate punishment of the latter.
The sentiment repeated by the Governor of the Commonwealth in his late address, that no system of laws which
treats poverty as a crime, or subjects honest debtors to imprisonment, like felons, can have its foundations in justice, humanity, or sound policy,” is one which has been maintained
for ages by the advocates of human rights. All philosophical
moralists and sound political economists, in discussing the
grand problem whether men can govern themselves, have con“
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demned those usages which permit the application to cases of
guiltless misfortune, of the same apparatus which society employs for the chastisement of malefactors.
The ablest commentators of the last century, on that feature of
the English law which authorizes incarceration of the citizen for
causes independent of crime, have uttered their solemn testimony against it. Dr. Johnson, in allusion to the subject, says—The end of all civil regulations, is to secure private happiness
from private malignity ; to keep individuals from the power of
one another; but this end is apparently neglected, when a man,
irritated with loss, is allowed to be the judge of his own cause,
and to assign the punishment of his own pain ; when the distinction between guilt and happiness, between casualty and
design, is entrusted to eyes blind with interest, to understandThe wisdom
ings depraved by resentment.” And again
and justice of English laws are, by Englishmen at least, loudly
celebrated; but scarcely the most zealous admirers of our institutions can think that law wise, which, when men are capable
of work, obliges them to beg ; or just, which exposes the
liberty of one to the passions of another. The confinement,
therefore, of any man in the sloth and darkness of a prison, is
a loss to the nation, and no gain to the creditor. For of the
multitudes who are pining in those cells of misery, a very
small part is suspected of any fraudulent act by which they
retain what belongs to others. The rest are imprisoned by the
wantonness of pride, the malignity of revenge, or the acrimony
of disappointed expectation.”
The same writer further remarks, that those who have
made the laws, apparently supposed that every deficiency of
payment is the crime of the debtor. But the truth is, that the
creditor always shares the act, and often more than shares the
guilt of improper trust. It seldom happens that any man imprisons another but for debts which he suffered to be contracted
in hope of advantage to himself, and for bargains in which he
proportioned his profit to his own opinion of the hazard ; and
there is no reason why one should punish the other for a contract in which both concurred.”
“

“

:

“
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To the same point, Edmund Burke, in one of his memorable
speeches, observes that “credit has little or no concern in this
cruelty. Credit is given because capital must be employed;
men calculate the chances of insolvency ; and they either withhold the credit, or make the debtor pay the risk in the price.
The counting house has no alliance with the jail,” Speaking
of the law in relation to civil debts, which presumes every
man solvent—a presumption which he denies, as unsound—he
adds, therefore, the debtor is ordered, on a supposition of
ability and fraud, to be coerced his liberty until he makes payment. By this means, in all cases of civil insolvency, without
a pardon from his creditor, he is to be imprisoned for life ; and
thus a miserable mistaken invention of artificial science operates to change a civil into a criminal judgment, and to scourge
misfortune and indiscretion with a punishment which the law
does not inflict on the greatest crimes.”
Every idea of judicial order is subverted by this procedure. If the insolvency be
no crime, why is it punished with arbitrary imprisonment ? If
it be a crime, why is it delivered into private hands to pardon
without discretion, or to punish without mercy, or without discretion ?”
Even Dr. Paley, who partially defended the practice on the
ground that it might sometimes compel restitution, or expiate
frauds punishable by no other means, admits that, “as an act
of satisfaction and revenge, it is always wrong in the motive,
and often intemperate and undistinguishing in the exercise ; to
pursue with the extremity of legal rigor, a sufferer whom the
fraud or failure of others, his own want of capacity, or the disappointments and miscarriages to which all human affairs are
subject, have reduced to ruin, merely because we are provoked
by our loss, and seek to relieve the pain we feel by that which
we inflict, is repugnant not only to humanity, but to justice.”
The American Revolution, which resulted in the organization of what was designed to be a perfect Republic, did not, unfortunately, at the same time achieve any salutary reform in
the existing relations of debtor and creditor; it wrought not
those immediate changes in this part of our civil code, which
“

“
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were so happily effected in other particulars, and were likewise
demanded by the spirit and the doctrines of that Revolution.
Oar fathers, however, in the Bill of Rights, laid down certain
general principles, which, had they been strictly followed,
would have long since accomplished the extinction of this despotic feature of the common law of England. They proclaimed

the inherent freedom and equality of all men, the possession of
the natural and unalienable right to enjoy and defend life and
liberty; they ordained that no citizen should be deprived of his
privileges, but by the judgment of his peers or the law of the
land, nor subjected to an infamous punishment without trial
by jury; and they denounced all laws made to punish for actions not declared to be crimes by preceding laws, to be
unjust, oppressive, and inconsistent with the principles of a free
government.” In short, these and the like doctrines run
through the whole of that instrument.
Yet, in contravention of these liberal and patriotic sentiments, the practice of imprisonment for debt, which owes its
origin to the darkest periods in the history of our race, is retained to this day. True, it has undergone various modifications from time to time ; but the vitality of the theory itself remains unaffected; it is still permitted to dispute the innate freedom of man ; to alienate the right of enjoying liberty ; still
despoils the citizen of his privileges, and subjects him to infamous punishment without the formality of a trial by jury ;
still oppresses him with penalties for acts never declared by law
to be criminal.
The condition of our laws concerning this subject, at the
present moment, exhibits to a mind disposed to examine them
independently, a strange compound of absurdities and perplexities, adapted to no common or uniform standard of reason or
justice. For example: One man shall have owed ten dollars
on the last day of June, 1831,—another, the same sum on the
following day the former, but not the latter, may be imprisoned. A owed five dollars, prior to the passage of the Revised
Statutes; B owed at the same time four dollars and ninetynine cents the former is sent to jail, but the latter cannot be
“

:
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Females, although subject to infamous punishment” in all other cases to which it is applicable, are exempted
from that of imprisonment for debt, unless convicted as trusimprisoned.

“

tees, and for a sum over ten dollars. Debtors on contracts,
after the 4th of July, 1834, maybe sworn out of custody, without-being despoiled of personal liberty ; but if the debt chanced
to accrue on the 3d day of said July, this privilege is denied.
Is such a system of combined incongruity and perplexity—a
system at variance with every principle of propriety, of equity,
of humanity, and of republican magnanimity, worthy of being
longer tolerated by the enlightened Commonwealth of Massachusetts ?
Another degrading and lamentable fact, in connexion with
this system, is the relatively better treatment prescribed and
particularized by law, for criminal convicts, than for poor prisoners confined for debt. An impoverished debtor, on entering
the dungeon, if he declare himself a pauper, may demand so
much subsistence at the hands of his creditor, as may be furnished at the rate of eighteen cents per diem ; if, however, the
creditor shall neglect to make the required provision for the
space of 24 hours, the jailer is nevertheless obliged by law to
retain the prisoner until the expiration of that period ; and,
though perishing for food, or raiment, or medical succor, neither
can be furnished by the jailer but at his own peril;—moreover,
in such cases of confessed pauperism, attended by what additional suffering soever, it is expressly provided, that no town
shall be liable to furnish the means of relief. A debtor, if
starving at the moment of committal, may expire of inanition
within the 24 hours, before the creditor’s pocket can be legally
reached if naked, he may perish at any time during his confinement, unless the pittance allowed for his support shall be
divided between the demands of hunger, and the external necessities of the body ; if dragged from a sick bed, or assailed by
disease after being immured, the sum of one dollar and twenty
five cents per week, advanced or secured by the creditor, must
satisfy every requirement, both of law, and of nature ! While
:
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the oppressor is held answerable for no consequences, the victim’s last debt may be paid to the king of terrors, —less terrific,
in one respect, than he who is empowered thus to lord it over
the life as well as the liberty of his fellow.
Contrast this course of proceedings towards the convicted
debtor, with the parental care exercised by the Commonwealth
over the convicted felon. For the latter, when confined in any
jail or house of correction, materials and implements for work
are provided by the county, and his surplus earnings are
reserved for himself or family there is no such regard paid to
the imprisoned debtor—he must pine in idleness, without the
blessed privilege of earning his own living, or contributing to
the sustenance of his dependants. A prisoner in custody for
any alleged or proved offence against the Commonwealth, shall
be supplied with fuel, bedding, and clothing. But the laws
interpose no such kindness—ordain no such comforts in behalf
of the captive for debt. A convict in the State Prison is entitled by law to hear the performance of divine service; to
attend upon the instructions of a chaplain, weekly ; and, when
sick, to receive the visits of that officer. But the law extends
no such guardianship over the mind, the morals, and the religious hopes of the incarcerated debtor. For the criminal, when
deprived of health, medical aid is promptly supplied, and every
needed comfort duly administered. Not so with him who is
for actions which
subjected to an infamous punishment”
have not been declared crimes”—a punishment comprehending
all the elements of infamy ; degrading, by its privation of personal liberty; inflicting bodily suffering and torture, by its
denial of relief to the indispensable wants of nature ; demoralizing, by its condemnation to idleness, its temptations to vice,
and its virtual exclusion from the benefit and solace of moral
and devotional influences.
That portion of our existing laws, under which a majority
of the cases of imprisonment for debt are believed to occur, is
to be found in the 90lh chapter of the Revised Statutes, at the
111th section. It is there provided, that a person charged with
debt to the amount of f 10—the cause of action having ac:

“

“

8

IMPRISONMENT FOR DEBT.

[Feb.

crued since the 4th day of July, 1834—may be imprisoned ou
the mere oath of the plaintiff to his belief that the same is
justly due, and that he has 11 reasonable cause to believe” that
the debtor is about to abscond ! It is through this process
generally, that so great a proportion of poor, untaught mariners
are thrust into the prisons of the Commonwealth. The door
is thus left open to the grossest perjuries; since the law not
only prescribes no penalty for false swearing in these cases,
but places a conviction for that offence utterly beyond the
reach of possibility, by requiring the plaintiff to aver only his
belief. And who shall gainsay or disprove so indefinite and
intangible an avowal—a mere matter of opinion ?
In the late Governor’s address, at the opening of the legislature
last year, he alluded to this subject in the following manner:
I regret to have to state that no diminution is believed to
have taken place during the past year, in the number of persons imprisoned for debt. A large proportion of those imprisoned are mariners, who appear to be almost wholly shut
out from the benefits of the recent legislation of the State on
this subject. There is reason to apprehend that the greatest
abuses exist in this connexion ; and that the jails of the Commonwealth are habitually made a part of the machinery by
which seamen are cruelly defrauded of their hard earnings.”
By the abstract of the returns prepared in the office of the
Secretary of State, and transmitted to the legislature on the
22d of February last, it appears that nearly one thousand persons were imprisoned for debt in the course of the year 1837.”
An examination of the several reports on the condition of
“

“

the jails in this Commonwealth, for the years 1836, 1837, and
1838, will show that of the whole number of commitments to
prison for debt, more than four fifths occur in seaport towns.
Within that period of three years, 2,513 persons have been confined in jail for this cause—of whom 1,391 were imprisoned in
Boston and 438, or more than a sixth of the above total, in
New Bedford. By far the largest class of these prisoners were
unquestionably friendless and ignorant seamen, the prey of
rapacious landlords or dishonest traders and speculators. Dur:
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ing the year ending Jan. 1, 1840, there were 518 persons imprisoned for debt in Boston, of whom 119 were sailors ; in New
Bedford, the proportion of this description of prisoners for debt
is known to be much greater: and in the other seaports of
the Slate, the comparative number is probably quite as large.
Of the amount of perjury induced by, or involved in these
operations—and almost necessarily so, through the alluring facilities offered by the statute itself—your Committee will not
undertake to judge.
The chief objection heretofore urged against an unconditional abolition of this system, and a total extinction of the doctrine upon which it rests, is this: that it would “impair the
obligation of contracts,” by depriving the creditor of his remedy. To say nothing of the impropriety of considering that a
“remedy” which in most cases restores nothing, we answer,
briefly, that the profoundest jurist of our land, the late Chief
Justice Marshall, has solemnly declared, in reference to this
imprisonment constitutes no part of the
question, that
contract.” The retrospective operation of such a measure,
is also deprecated. The right, however, to pass a retro-active
law is recognized in numerous existing statutes : it is particulariy so in our assignment law which discharges the insolvent
from imprisonment in all case; lot excepting debts contracted
before the passage of that law.
This admitted, as it must be,
we ask, on what principle is any distinction made with regard
to other debtors ? If we have a right to modify the alleged
“remedy,” why should the inequality subsist, which incarcerates a man whose obligation was contracted prior to a given
date, and leaves him free, whose debt was incurred subsequently to that date ? Is it because the penalty attaches more justly
to the former than the latter, by reason of his earlier contract ?
If so, contracts which would otherwise have been favored, are
made penal if entered into before a certain day of a certain
year! Such a palpable absurdity cannot be seriously entertained by wise and equitable lawgivers.
The distinctions also in regard to particular sums, are equally inconsistent and preposterous. Is it less criminal to contrac
“

o
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a debt for nine dollars, than for ten dollars and does he who
owes the larger sum undergo less suffering by imprisonment
than if the debt were less ?
;

According to the Bill of Rights, no subject shall be arrested, imprisoned,” &c. or deprived of his liberty,” &c. but by
the judgment of his peers, or the law of the land f and your
Committee hold, therefore, that we may have a “law of the
land,” expressly and entirely prohibiting imprisonment for debt.
We have already such a law in regard to debts under five dollars ; and have wholly forbidden imprisonment of females for
debt, (unless as trustees.) If the Legislature, then, can abolish
the practice in all cases under five dollars, it can abolish it in
“

“

“

all cases over that sum; and if it can abolish it in all cases of
contracts by females, it can also abolish it in all cases of contracts by males.
Considering the vast moral difference between unavoidable
penury and wilful knavery, your Committee have forborne to
incorporate into the subjoined bill any detail of exceptions in
relation to specific acts of fraud, being also apprehensive that
such a course might exceed their powers. If, on investigation,
it shall be found that there are not in existing laws, adequate
provisions for the due punishment of every species of dishonesty or deception that may pertain to the relation of debtor
and creditor, it is hoped that all deficiencies may be speedily
supplied ; and that the Committee on the Judiciary, or some
other appropriate body, may be requested to take this subject
into consideration, for the purpose of preparing a code which
may meet all proper cases of this description, preserving at the
same time, the important distinction already suggested.
Finally, with the examples of many of our sister states before
us, and with the recent example also of the general government, your Committee are persuaded that the time has fully
come, when “the principle of the social compact which denies
to any man the privilege of being a judge in his own cause,”
should be carried out in good faith : when the doctrine which
sets a price upon the personal liberty of a citizen chargeable
with no crime, should be formally and officially repudiated:
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when, in short, every provision of law which places at the disposal of a private individual, to be used as auxiliary enginery
in the collection of a pecuniary demand, the bolts and locks of
the public prisons, ought to be forever swept from our statute
book.
A bill having this object in view, and similar in terms to that
which your Committee have the honor herewith to present,
was last year passed in the House of Representatives, with
scarcely a dissenting voice. In the other branch, owing to the
advanced stage of the session, and to several hasty and untoward attempts at alteration—attempts which, if successful,
would have destroyed or essentially impaired the great principle which it involves—its further consideration was referred to
the next succeeding General Court. And your Committee,
with the foregoing reasons in behalf of its final adoption, now
respectfully submit the bill annexed..
For the Committee,
S. HAYNES JENKS.
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In the Year One Thousand Eight Hundred and Forty.

AN ACT
To abolish Imprisonment for Debt, in all cases not in-

volving fraud.

Be

it enacted by the Senate and House of Representatives,
in General Court assembled, and by the authority of the same,
as follows
:

1
2
-3
4
1
2
3
4
5

Sec. 1. From and after the fourth day of July
next, no person shall be imprisoned on any civil action instituted exclusively for the recovery of any
debt.

Sec. 2. The forms of writs and executions shall
be varied, so far as may be needful, in conformity
with the provisions of the preceding section. And
all provisions of law inconsistent with this Act, are
hereby repealed.

