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,

1840.

The Special Committee to whom was submitted an order of
March sth, “to consider the expediency of extending the
jurisdiction of Justices of the Peace, so that they shall have
original and exclusive jurisdiction of all civil actions wherein
the debt or damage do not exceed $lOO, giving either party
the privilege of a jury trial before said Justices, and also consider the expediency of so altering the law in relation to the
powers and duties of Constables, that they may serve within
their towns any writ in which the damages claimed shall
not exceed $100,” have attentively considered the same, and

REPORT,
That it is inexpedient to legislate thereon.
For the Committee.

F. R. GOURGAS, Chairman.
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T.

Representatives, March 18th, 1840.

The minority of the Select Committee appointed by an order
of the House, to consider the expediency of extending the
jurisdiction of Justices of the Peace in civil actions, and conferring additional power upon Constables, in serving writs in
civil cases, ask leave to submit the following

REP O E T
In their opinion, the public interest and convenience will be
essentially promoted by conferring increased power upon Justices and Constables, and imposing upon them additional

duties.
The office of Justice of the Peace is one of ancient origin,
and of great power and responsibility. It was first instituted
in the reign of Edward the Third in England, by statute
which provided, that for the better keeping and maintaining
of the peace, the king willeth that in every county good men
and lawful, which be no maintenors of evil, or barrators, shall
be assigned to keep the peace.” The criminal jurisdiction of
the magistrate under that statute, gave him authority “to hear
and determine all felonies and trespasses in his county.” The
form of his commission, as the learned author of the Digest of
American Law informs us, was settled A. D. 1590, and it gives
him far more extensive power than that granted by our laws to
Massachusetts Colony had no Justices of the
that office.
Peace. The office with us was first created in the Province.
“
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Its powers and duties are nearly the same in our day, in relation to criminal offenders, as they were in our Provincial times.
Our Revised Statutes vary but little from the old Province laws
in relation to both the criminal and civil jurisdiction of the
magistrate. It is most ample and extensive in criminal matters, and gives him great power, affecting what is of far greater
value than mere property—the reputation and liberty of the
citizen. The Revised Statutes, which are little else than a
digested transcript of the ancient laws upon this subject, among
many other, impose the following most important duties upon
a Justice of the Peace. As Conservator of the Peace, he may
punish by fine all assaults and batteries, and other breaches of
the peace, when the offence is not of an high and aggravated
nature, and cause to be arrested all rioters and disturbers of the
peace, and all who go armed offensively, and such as utter
menaces or threatening speeches, or are otherwise dangerous
and disorderly persons. He shall examine such persons, try
them, and require them to find sureties of the peace, or commit
or bind them over for trial at a higher court. He shall also
examine into all treasons, felonies, high crimes and misdemeanors, and commit or hind over for trial all persons who appear
to be guilty thereof. Upon view of any affray, riot, assault,
or battery, within his county, he may, ivithout any warrant in
writing, command the assistance of sheriffs and constables, and
all other persons present, for suppressing the same and arresting
all persons concerned therein. Justices may punish such disorderly conduct as shall interrupt any judicial proceedings before them, or be a contempt of their authority or persons, by
fine or by imprisonment in the common jail of the county.
They have jurisdiction in cases of larceny, where the property
does not exceed the value of fifteen dollars, and may fine to
that amount upon conviction, or imprison in the county jail not
more than six months, and upon a second conviction of the
like offence, they may punish by fine not exceeding twenty
dollars, or by imprisonment in the county jail not more than
one year.
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They have, also, concurrent jurisdiction over receivers of
stolen goods—also, in cases of wilful trespass in destroying timber, wood, grain, orchards, or other property, and have power
to fine or imprison. They may issue all writs, warrants, or
processes to carry into effect the powers granted to them, and
when no form is prescribed by statute they may frame one in
conformity with the principles of law. and the usual course of
proceedings in our courts.
In many cases, when the offence charged is not punishable
by death or imprisonment in the State Prison, upon request of
the person arrested, they may, without a trial or examination,
take a recognizance with such sureties, as they may deem sufficient, for the appearance of the offender at the court, having
jurisdiction, and the party arrested shall thereupon be liberated.
When the offence charged is punishable with death, or by imprisonment in the State Prison, the magistrate may adjourn the
examination from time to time, not exceeding ten days, and to
the same or a different place in the county; and if the party
is charged with a capital offence, he may commit, in the mean
time, or, if bailable, he may take such recognizance as he shall
deem satisfactory, and for want thereof may commit to prison ;
the offender may afterward be brought before him, by his verbal order to the officer who committed. He shall reduce to
writing, the testimony of witnesses, and require them to sign
the statement when he thinks necessary. If it shall appear,
that an offence has been committed, and that there is probable
cause to believe the prisoner guilty, the magistrate, being the
sole judge, if the offence be bailable by him, and if the prisoner
offers such sufficient bail as he may require, it shall be taken
and the prisoner be discharged; but if no sufficient bail be
offered, or the offence, in the opinion of the magistrate, is not
bailable, the prisoner shall be committed for trial. In such
cases, he shall recognize such Avitnesses as he may deem material to appear at the next court, haAr ing cognizance of the
offence. He may, in his discretion, require witnesses to enter
into recognizance with such sureties as he may deem necessary
,

,

1840.]

HOUSE—No. 65.

5

for their appearance at court, and, if they neglect or refuse,
they shall be committed to prison, until they comply or be
otherwise discharged according to law.
Such is a brief summary of the powers of the magistrate and
the duties imposed upon him in criminal cases, by existing
laws. His jurisdiction in civil actions, is to be found in an act
passed A. D. 1697. It reads as follows. “All manner of debts
trespasses, and other matters, not exceeding the value of forty
shillings, wherein the title to land is not concerned, shall and
may be tried, adjudged, and determined, by any of His Majesty’s Justices of the Peace within this Province, in their respective precincts.” Our present laws, in almost all essential provisions, are merely a transcript of the Province law. By the statute of 1797, justices were given jurisdiction in all civil cases,
where the debt or damages claimed did not exceed the value of
thirteen dollars and one-third, excepting where the title to.real
estate was in question. The statute of 1807 extends their jurisdiction to all civil cases, where the amount demanded does
not exceed twenty dollars, and beyond this amount their jurisdiction does not at the present time extend.
It is with a view to a comparison of the extent of the power
of the magistrate in criminal and civil causes, that the undersigned have presented a statement of the great power and responsible duties devolved upon him by law in criminal proceedings. It is no part of their duty, by the order passed by
the House, to inquire whether the criminal jurisdiction of magistrates is too extensive or too limited. It may well, however,
be questioned, whether such almost unlimited power can safely
be entrusted to any one man. Magistrates are but men, and
are liable to err, even if they are the best of men. Partiality
and prejudice may sometimes guide their official as well as private conduct. That man must have made the motives of
human action but little his study,—he cannot have looked very
deeply into the volume of the heart, who has not learned, that
it is the natural disposition of his race to abuse unrestrained
power. The law relies too much upon the discretion of the
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Too much depends upon what he may deem
necessary or expedient. An offender is brought before him,
and the question is, whether “he appears to be guilty,”—
whether there is probable cause to believe him guilty : thus
giving as unlimited and uncontrolled authority to one man, as
the law grants to a grand jury. If the offence is bailable, he
alone is to judge whether the sureties offered are sufficient.”
His decree restores the prisoner to his liberty and his home, or
confines him within the walls of a dungeon. In cases of larceny, he can fine or imprison for six months or a year. He is
even clothed with authority never before expressly given to

magistrate.

”

“

“

any other than our superior courts—the power to commit to
jail for contempt of court.” In the words of the law, he may
fine or imprison any person who shall bring into contempt his
authority or person. In a word, the Justice of the Peace, in
matters of criminal jurisdiction, in many respects, possesses
greater power than even the judges of our Supreme, Common
Pleas, and Municipal Courts. Neither of these can, in most of
cases, act, so as to essentially affect the personal rights of the
citizen, without the intervention of a grand jury or a jury for
trials. Yet, from the date of the old Province law of 1692,
to the present time, we have no account of any very tyrannical
or corrupt exercise of power, on the part of the magistrate.
The practical operation of the law has worked less injury to
the public than might have been anticipated. Very little, if any,
complaint has been made, and so great has been our confidence
in our magistrates, and so discreet and impartial have been
their proceedings, that very few, if any, have been impeached
for oppressive or corrupt official conduct.
The inquiry naturally presents itself in this connexion,
why is it expedient to delegate to justices of the peace, such
plenary and extraordinary authority in cases involving the liberty, and something far dearer and more sacred—the character
of the citizens, and at the same time, be so scrupulously and
rigidly exact and, narrow in limiting their jurisdiction in a
mere matter of property ? Is money of greater value than lib“

—

erty and

reputation

?
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The undersigned are of opinion, that the public good will
be promoted by extending justices’ jurisdiction in all civil actions, where the subject matter in dispute does not exceed the
sum of one hundred dollars. In cases now cognizable by a
justice, if defaulted, the bill of costs is usually one quarter part
of the amount of the claim for which he can render judgment,
and it they are disputed, the taxable bill of costs, including
court, attorneys,’ officers’ and witnesses’ fees, is equal to one
half and oftentimes the whole amount of the sum in dispute.
In actions which now come within the judicial power of the
Court of Common Pleas, if judgment is rendered by default,
the taxable costs amount to a tenth part of the debt if one hundred dollars, and if it is but twenty dollars and one cent the
cost is no less.
If a Court of Common Pleas action is disputable, it is not usually tried at the first term, the continued list
being large as it always is by actions entered at previous terms,
some of which are often found to be of more than a year’s
age on the docket. Indeed, in almost all of our counties, it is
understood by the court and the bar, that an appearance for a
defendant on the new entry list, operates as a continuance as a
matter of course. The attorney for the plaintiff receives his
travel fee and daily fees for attendance during the whole term,
which usually lasts from six to thirty days, and in some counties even for a longer time. The defendant’s attorney takes
good care, as he ought, to look after his retaining fee, and a
term fee in addition for every term the action is on the docket.
Very many cases are continued merely for delay, which are not
disputable, and the costs are the same—thus taking from the
pocket of the poor creditor, if the poorer debtor fails in the
end to satisfy the judgment, from fifteen to thirty dollars, and
quietly by force of law depositing the money in the pockets of
the attorneys of the parties. There are other cases which are
continued from term to term, where it is clearly for the interest
of the parties that there should be delay. For instance, the
parties to a cause reside in Cambridge or its immediate neighborhood, and it is entered at the December term of the Com-
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Pleas. It cannot usually be tried at that term, for the
new docket is rarely if ever reached. The next term is held
at Concord, and if there are many witnesses, the case is continued from term to term till December comes round again, and
the parties find a judge and jury in their own vicinity ; and
notwithstanding the evil and expense attending the cjelay, they
generally find it for their interest to pass over every intervening term, and take a trial at Cambridge. Sometimes the case
may be continued by consent of parties, without cost, but it is
believed this seldom happens—and if the parties do not pay a
bill of costs for travel and attendance and term fee by that
inoti

name, the lawyer’s claim is put upon the quantum meruit for
services rendered, and the expense of the litigation is the same
to both parties in final settlement.
Probably more than one half of the actions entered in the
Common Pleas Court, disputable or not disputable, do not involve the sum of one hundred dollars. The proposed alteration in the law will relieve the judges of that court of a large
portion of their duties, and they will consequently be better
able to share with the Supreme Court and take upon themselves a part of theirs, which have already, as the courts are
now constituted, become extremely burdensome. It is apparent as the proceedings of the Common Pleas Court are at present conducted, and necessarily too under existing laws, without
any possible fault on the part of the judges or the bar, that
either party to a case in court where the subject matter in litigation does not exceed one hundred dollars in amount, considering the clerks’, attornies’, officers’ and witnesses’ fees, and
the time of the party, if he considers his time worth any thing,
will save money by executing a mutual release, attending to
his business, and letting courts alone. A party thus situated
will find it much better to follow the scripture rule :
If a
smite
thee
turn
the
other
him
man
on one cheek,
also—if he
take thy coat, give him thy cloak also.” He has nothing to
hope from a law-suit.
Should the jurisdiction of justices be extended as advised by
—“
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the minority, a court will be established in every town in the
Commonwealth, with ample power to administer justice in
civil actions involving only small sums. It would be to our
villages all that the police courts of our cities and large towns
now are to them, and would carry with it all the benefits which
those courts confer upon the people. A Justices Court, so constituted, will save much expense, delay and trouble to parties
and to witnesses. Instead of spending a year to settle a dispute about a claim of fifty or an hundred dollars, the control
versy might be settled in seven days, or within a period of time
not much exceeding.
The parties and witnesses would be
within the immediate neighborhood of the court, and would
not be forced as now, to leave their homes and business for a
succession of days. The mutual knowledge of, and in most
of cases respect for each other, which would be found to exist
between the justice and the parties and witnesses, would
strongly tend to divest a disputed case in such a court of much
of that acrimony which usually attends law-suits. Such a
court would resemble the
peaceful and domestic” tribunals
of referees, where parties submit all matters in dispute, concerning property or personal wrongs, to neighbors and mutual
friends for arbitrament and award. It would decide cases
cheaply and promptly.
The minority are also of opinion, that further power in the
service of writs may be safely and beneficially given to Constables. That office is generally filled by individuals as well
qualified to serve civil process as sheriffs. Much trouble, delay
and expense might be saved to the public by enlarging their
power as proposed. These officers are to be found in every
town, while the sheriff is generally at an inconvenient distance
from the party who wishes the service of civil process. No
evil can well be anticipated from this extension of authority,
and much good will be accomplished.
The only respect in which the minority concur in opinion
with the majority, is in respect to empowering justices to summon juries. They regard this alteration of existing laws as
“

2
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perhaps inexpedient at the present time. In other respects,
they dissent from the opinion expressed by the majority, and
in accordance with the views already expressed by them, report the accompanying bills. They believe that their passage
would realize to the people of this Commonwealth the memorable boast once made by a distinguished subject of the English government, by carrying home to the door of every man
justice,

WITH LITTLE COST, AND IN THE MOST EXPEDITIOUS AND

CONVENIENT MANNER.

FRANCIS R. GOURGAS,
THOMAS ELKINS.
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Commontoegltfi of JHassadjusetts.

In the year One Thousand Eight Hundred and Forty.

AN ACT
To extend the Jurisdiction of Justices of the Peace.

Be it enacted by the

Senate and House of Representatives
in General Court assembled and by the authority of the same,
,

,

as follows

1
2
3
4
-5
6
7
1
-2
3
4
-5
6

:

Original and exclusive jurisdiction is
Sec. 1.
hereby given to every justice of the peace within
his county, of all civil actions wherein the debt or
damages demanded do not exceed one hundred dollars, excepting only such actions as are mentioned
as exceptions in the first section of the eighty-fifth
chapter of the Revised Statutes.
Sec. 2. The same power is hereby given to police courts of the several towns and cities in this
Commonwealth, as is by this act given to justices of
the peace, and all parts of the eighty-seventh chapter ol the Revised Statutes not inconsistent with this
act

shall continue in force.
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Cmmnontotaltij of iFumsadjusrtts.

In the Year One Thousand Eight Hundred and Forty.

AN

ACT

Relating to the Power of Constables to serve writs
other process in civil actions.

or

p

I3E it enacted by

the Senate and House of RepresentaGeneral
Court assembled and by the authority of
tives, in
the same, as follows
,

:

1

2
3
4
1
2

-3
4
5
6
1

2
3

Sec. 1. Any constable

serve within his own
town any writ or other process in any civil action
in which the debt or damages claimed do not exceed
the sum of one hundred dollars.
Sec. 2. Every constable shall, before he enters
upon the duties of his office, give a bond with sufficient sureties to the treasurer of the town in which
said constable is chosen, in the penal sum of five
hundred dollars, with condition that he shall faithfully perform all the duties of said office
Sec. 3. When the condition of the official bond
of any constable shall be broken, to the injury of
any person, such person may, at his own expense,
may
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4
-5
6
7
8
9
-10
11
-12
1
2
3
4

institute
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suit thereon in the name of the said treasurer, for the time being, and prosecute the same to
final judgment and execution
and in such case,
the writ shall be endorsed with the name of the
person for whose benefit the suit is instituted, or
a

;

with the name of his attorney

and the like proceedings shall be had thereon, to final judgment and
execution, as in a suit by a creditor on an administration bond given to any judge of probate.
Sec. 4. The fifteenth chapter of the Revised
Statutes and all other chapters of the same relating
to constables, so far as they are not inconsistent
with this act, shall continue in force.
;

