
HOUSE. No. 187.

House of Representatives, April 26, 1848.

The Special Committee on Taxation, to whom was referred
the order of the House of January 31st last, requiring them
to consider what, if any, modification of the 7th chapter of
the Revised Statutes is required, to secure a more equal
assessment of taxes, agreeably to the provisions of the Con-
stitution, have considered the same, and

That the several subjects submitted to them, collateral to the
original order, have been reported upon under the respective
orders of the House, with such provisions of the law as have
been deemed advisable. These all have had a direct or remote
bearing upon the seventh chapter of the Revised Statutes.
The general provisions of this chapter, usually denominated
the “Tax Act,” have, in particular instances, operated un-
equally; yet, in its general features, your committee are of
opinion the act can undergo little further alteration, without a
total change of settled principles. New experiments in legis-
lation, upon a subject so important as taxation, are deemed not
advisable, and are often dangerous. With two exceptions only,
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it is believed the law as it now stands is as well regulated as,
under existing circumstances, it may be. These are, the in-
come tax, and the law as it has been adjudicated relating to
pledged property.

The income tax, in its assessment, must necessarily be hypo-
thetical. In its operation, it. is immediate upon a prospective
result. That the assessors of any city or town can affix a true
value upon the contingent earnings of any citizen, seems to be
an assumption which is warranted by no experience. The
casualties incident to life, health, mental ability, or physical
strength, from which an income is to be obtained, are of too
precarious a nature to afford any reasonable estimate of the
probable rate of taxation; and your committee are of opinion
that, to a certain amount, this tax should be dispensed with.
In many instances of individuals of moderate means, it has
operated oppressively. The language of the statute is, “the
income from any profession, trade, or employment.” This is
somewhat vague and indefinite, as there are many individuals
who have neither profession nor trade, and several may be
found who have many avocations, no one of which separately
may afford an income adequate to a support.

The position of property pledged to banks, and other moneyed
institutions, is peculiar, so far as it regards taxation. By recent
judicial decisions, property pledged to banks, although standing
in the names of the pledgees, is not to be taxed to them. An-
other mode adopted, by persons who have successfully avoided
taxation, is by pledging property to an amount far greater than
the indebtedness of the person pledging it. In both these cases,
as the assessment may be of doubtful legality, it is frequently
evaded. Your committee, therefore, have deemed it necessary
to provide for this emergency, and they have appended hereto
a bill to that end.
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la the Year One Thousand Eight Hundred and Forty-
Eight.

AN ACT

In addition to “An Act for the more equal assessment
of taxes.”

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, asfolloivs:

1 Sect. 1. That hereafter, no person shall be liable
2 to be assessed or taxed for his income from any pro-
-3 fession, trade, or employment, unless the same shall
4 exceed the sum of five hundred dollars.

1 Sect. 2. That, in the returns required to be made
2 by the respective officers of the several corporations
3 mentioned in the first section of an act passed the
4 twenty-fourth day of March, eighteen hundred and
5 forty-three, and of all other corporations which shall
6 be hereafter required to make such returns by their

fcommontoeamj of jHassacJmsetts.



4 [April,TAXATION.

7 officers, the names of all persons whose stock is
8 pledged, whether to said corporations or to other
9 persons, shall be returned to the several assessors of

10 the cities and towns, as in said act is mentioned, and
11 such persons shall, for the purposes of taxation, be
12 deemed the owners of said stock, any law to the
13 contrary notwithstanding.

1 Sect. 3, It shall be the duty of all other corpora-
-2 tions, as well those mentioned in the said act, to
3 which this is in addition, as all others, whether
4 mutual or otherwise, to make returns to said assessors
5 of the amount of all property, real or personal,
6 pledged to them as collateral, which lies in the said
7 cities or towns as aforesaid, with the names of the
8 persons or corporations pledging the same.
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April 26, 1848.

The undersigned, in behalf of a minority of the special com-
mittee of one from each county, appointed on an order of the
House, of the 31st of January last, to consider whether any,
and, if any, what modification of the seventh chapter of the
Revised Statutes is required, in order to secure the more
equal assessment of taxes, agreeably to the provisions of the
constitution, would beg leave to submit the following

Few subjects requiring legislative action are of greater im-
portance than that of taxation. The decree of Caesar Augus-
tus, “ that all the world should be taxed,” has been literally
fulfilled from his time to the present. Taxation has been the
theme of execration among the overworked, half-fed millions
sacrificed to the aristocratic prodigality of despotic govern-
ments ; and even under more liberal republican systems, the
burdens of society too often fall heaviest upon those least able
to bear them. Two principles are involved in this subject, viz.,
the amount and distribution of taxation. As taxes consist of
state, county, town, parish, and district, the amount, of course,
depends upon the necessity of expenditure in these several mu-
nicipal departments, the economy or liberality which happens
to prevail among those who vote the sums to be raised, and a
variety of other considerations not properly within the province
of this committee. But the object we are striving to attain is a
proper distribution of taxation, so as to divide the burdens
among the tax-paying community individually, in proportion
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to their wealth; an object as difficult to accomplish as it is
important to the best interests of society ; an object which can-
not be effected at once, but which will require the experience
and wisdom of years. All agree that every man should con-
tribute towards taxation in proportion to his wealth ; yet such
are the variety of investments made by wealth, and many of
them so secret, artificial, and easily changed, and such is the
lack of strict probity on this point among men whose ruling
passion is the love of money, it is believed that, even in old
Massachusetts, the burdens of taxation fall heaviest upon the
middling and laboring classes of society.

The law of 1843, for the more equal assessment of taxes,
went far to remove the evil, and equalize the burdens com-
plained of. We believe the time has now arrived to take
another step, which will prove equally important and salutary
in its results. We have not the means of knowing precisely
how much, but a large portion of the real estate in the Com-
monwealth is subject to mortgage. In the seventh section of
the seventh chapter of the Revised Statutes, it is provided as
follows ;

—“ In cases of mortgaged real estate, the mortgagor
shall, for the purposes of taxation, be deemed the owner until
the mortgagee shall take possession, after which the mortgagee
shall be deemed the owner.” This law operates with great
hardship upon that portion of the people who are in debt, and
whose real estate is mortgaged to secure their debts. A man
buys a farm for two thousand dollars, pays one thousand dollars
down, gives his note for the balance, and secures it by a mort-
gage on the place. Now who is the owner of this farm? and
who ought to pay the taxes assessed upon the same 1 Upon
the solution of this question depends a vast amount of the tax
assessments in Massachusetts. A mortgage is a conditional
deed; it is an absolute conveyance to the mortgagee, contingent
only upon the payment of the mortgage debt. Under a mort-
gage deed the title passes from the mortgagor to the mortgagee.
If the condition of the mortgage is fulfilled, the title revests in
the mortgagor; if it is not fulfilled, it remains in the mortgagee.
Now, looking at the comparative positions of the mortgagor
and mortgagee, and the chances of payment or non-payment
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of the mortgage debt, it is impossible, in a common-sense view
of the subject, to tell which of the two is most the owner of
the estate, or in which the title will ultimately be most likely
to remain. Nor is possession any better test of this matter, as
there is no invariable rule on this subject. The mortgagee is
undoubtedly entitled to possession from the time of the delivery
of his deed, unless he is restricted by its terms ; still, the mort-
gagor perhaps more commonly remains in possession, for a
time at least, with the expectation of paying the mortgage
debt; so that, looking at the situation of the title and the par-
ties, we see no reason, either in law or common sense, why the
taxes on mortgaged real estate should be assessed to the mort-
gagor rather than to the mortgagee.

But, on the other hand, look at the hardship of the present
law. In the case supposed, the mortgagor pays sixty dollars
interest, annually, on the mortgage debt, and also all the taxes
on the farm, whilst the mortgagee, who is really the owner of
the farm, at least to the amount of his debt, pays no taxes on
his land security, but, on the other hand, if he is of easy con-
science, withholds his money thus at interest, on the best of
security, from taxation altogether, which we believe is too fre-
quently the case'; and thus the property of a rich creditor
escapes taxation altogether, whilst the poor debtor is taxed for
property which he does not own ; or to make the case, if possi-
ble, still more plain, suppose a man die, leaving two sons, A
and B : to A he bequeaths $5,000, to B his real estate, worth
$lO,OOO, upon condition he pay his brother A his bequest of
$5,000. The father dies, and B borrows $5,000 to meet his
brother’s bequest, and mortgages his place to secure the debt;
this being done, A and B are worth precisely alike. A has
$5,000 in his pocket, B has a farm worth $lO,OOO, subject to
an incumbrance of $5,000; yet B is taxed for $lO,OOO of prop-
erty, and A for only $5,000; or, if he is disposed to conceal it,
he escapes taxation altogether. These illustrations make the
inequality and injustice of the present law perfectly palpable.
But, suppose the mortgagee to be invariably honest, and to pay
his tax on his mortgage-debt, whilst the mortgagor pays the
tax upon the entire value of the real estate, then, in every in-
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stance of this kind, there is property, equal to the mortgage
debt, taxed twice in the same assessment, which is as just
cause of complaint as if a man’s house or stock were taxed
twice ; and not only is this property taxed twice, but it is taxed
to those who in fact do not own it, and who are least able to
pay it, and this, too, by force of a fictitious arbitrary statute.
Yet such is the condition of thousands among the middling
and poorer classes, especially in the agricultural portions of the
Commonwealth. Whilst the property of their more wealthy
neighbors is invested in stocks, notes, bonds, &c., locked up out
of sight, they have nothing which they can conceal; their lands
are open to the eyes of the assessors; and thus, by paying the
interest on the mortgage debt, frequently equal, and, in some
instances, more, than the value of the farm, and also the taxes
on the land, these victims are ground beneath the upper and
the nether millstone. We believe, therefore, it is the duty
of the legislature to change the law on this subject, so as to
apportion the taxes between the mortgagor and mortgagee in
proportion to their real interest in the property taxed,

We know it is said, that such a law would be impracticable,
and could not be carried into operation ; but similar objections
have been urged, in advance, to laws which have proved most
salutary in their operation. It is said that, under such a law,
the mortgagee would make the mortgagor pay the taxes in
addition to the interest, and thus destroy the very object in-
tended to be accomplished; but if our present usury laws are not a
sufficient safeguard against such an evasion of the law, it would
be the duty of some future legislature to provide for such an
exigency, should it hereafter arise. It is further urged, that men
would not lend money on this kind of security with such a
law; but we have no confidence in this objection. Loans on
real-estate security are perhaps the safest of all investments ;

and prudent, honest men, would not be likely to forego the ad-
vantages of such investments to avoid their just taxation and
evade a law so humane and equitable. The law would un-
doubtedly be violated in some instances; but what good and
wholesome law is not ? Such a law would make no difference
with the mortgagee, if he is honest, as it is immaterial with
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him whether he is taxed for his money at interest, or for an
equal amount of real estate. It would make no difference with
the town ; for all the real estate would still be taxed, though'not
in all instances to the same persons; but it would distribute tax-
ation upon principles of right and equality; it would relieve
the mortgagor from an unjust tax—a tax upon property which
he does not own—and to that extent shift the burdens of taxa-
tion from those unable to bear them, to those who, though un-
willing, are able, and in law and equity bound, to bear them.

Finally,—the change contemplated by this report is due to
the agricultural interests—to the farmers of Massachusetts. In
the struggle which is always going on between capital and la-
bor, capital invariably gets the advantage. It is the duty of the
legislature, to cherish, to guard, to protect labor. What is the
great interest upon which all others are dependent? Most surely,
the farming interest; without it we could not subsist for a sin-
gle week. If there is any thing which we can do for the relief
of the laboring classes, upon whose toil and industry the pros-
perity and glory of the Commonwealth are based, we should be
recreant to our constituents, to ourselves, to our duty, if we
failed to do it. Who does not know how much of the time of
the legislature is employed in legislating for manufacturing and
other corporations —how much for the protection of capital?
The rights of labor, the farming interests, are lost sight of in
this all-absorbing scramble to legislate for capital. It is our
duty, as the guardians of the public welfare, to legislate not
alone for those in affluent circumstances, whose wealth is of it-
self a sufficient protection; but for the laborer, the farmer, for
the landed interest, and especially that portion of it who are
embarrassed with debt, and whose real estate is incumbered
for the security of their liabilities.

In conclusion, therefore, the minority of the committee are
fully convinced that the law of taxation of mortgaged real es-
tate ought to be changed, so that the value of the mortgage be
taxed to the mortgagee, and the right in equity to redeem, only,
be taxed to the mortgagor. They therefore beg leave to report
the accompanying bill.

In behalf of the minority,
W. GRISWOLD.2
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[Reported by the Minority of the Committee.]

AN ACT
Concerning Taxation upon Mortgaged Real Estate.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows:

1 Sect. 1. Any mortgagor of any real estate may,
2 on the first day of May, annually, give notice to the
3 assessors of any city or town in this Commonwealth,
4 in which such estate lies, of the name and residence
6 of the mortgagee, the amount of the debt secured by
6 the mortgage and remaining unpaid; and it shall be
7 the duty of such assessors to assess all taxes upon the
8 value of the mortgage to the mortgagee, and all taxes
9 upon the right in equity to redeem the estate to the

In the Year One Thousand Eight Hundred and Forty-
Eight.
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10 mortgagor : provided, that all taxes assessed as afore-
-11 said, shall become a lien upon the estate, agreeably to
12 the provisions of the eighteenth section of the eighth
13 chapter of the Revised Statutes.

1 Sect. 2. Any mortgagor of real estate may pay
2 the tax assessed to the mortgagee, and the amount so
3 paid shall be allowed by the mortgagee in the pay-
-4 ment of the interest, or debt, secured by mortgage :

5 provided, also, that if the mortgagor shall neglect or
6 refuse to pay all taxes assessed upon his interest in
7 such mortgaged real estate, the same may be paid by
8 the mortgagee, and the amount so paid shall be a lien
9 upon the estate.

1 Sect. 3. No mortgagee shall be taxed for any
2 money at interest which is secured by mortgage upon
3 real estate, except agreeably to the provisions of this
4 act.

1 Sect. 4. Whenever any mortgagee of real estate
2 shall give notice to the assessors of the city or town
3 in which such estate lies, that he has assigned his
4 mortgage upon such estate, and shall give notice of
5 the name and residence of the assignee, it shall be the
6 duty of the assessors to assess all taxes to the assignee
7 which, by the first section of this act, would be as-

-8 sessed to the mortgagee.




