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To the Honorable the Seriate and House of Representatives of
the Commonwealth of Massachusetts, in General Court as-
sembled :

The undersigned, merchants and others, engaged in trade in
this Commonwealth, respectfully ask the attention of your
honors to the present state of the law respecting agents and
factors, and to suggest the expediency of its amendment.

As the law now is, your memorialists understand that an
agent or factor, to whom goods are consigned for sale, though
he may retain the goods, or their proceeds, as security for any
moneys of his own which he may have advanced to the owner,
on the faith of the consignment; yet if, in order to meet the
bills drawn on him by the owner, he obtains those moneys
from a third person, upon a pledge of the same goods, this per-
son has no lien upon those goods, as against the real owner,
for the moneys he has so advanced ; even though he believed,
with good reason, that the property belonged to the factor, who
had in his hands the usual documentary evidence of absolute
title. In other words, though a principal should draw on his
factor for the amount of the consignment, and the goods are
sent to the factor to be dealt with according to his discretion,
the factor cannot pledge the goods, even to raise money to
meet the bills.

This rule of law is said to have grown up in England more
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than a century ago, and to have been recognized in this coun-
try before and since the Revolution. But, though its sound-
ness has been denied, by learned judges and jurists, both upon
principle and from analogy to other well-known doctrines of
law, yet it is considered now too firmly established to be altered
by any power but that of the Legislature. Within the last
few years, it has been said, by the ablest judges of the English
bench, to be “a hard doctrine ;”(') “much to be regretted ;”( 2)

that “it would originally better have answered the purposes
of commerce to have considered a person having the apparent
symbol of property as the true owner, in respect of that person
who deals with him under an ignorance of his real charac-
ter;’^3 ) and that “ when the owner of property conceals him-
self, whoever can prove a good title under the person whom
the concealed owner permits to hold it, ought to retain that
property against the owner,” but “ that it was for the Legisla-
ture, and not the courts of justice,” so to alter the law.(4)

In this country, also, one of our most enlightened judges,
speaking of this rule, has put on record his opinion, that,
“ considering the present state of the English law on this point,
and the unsatisfactory principle on which the former doctrine
rests, it would perhaps be matter of regret if the American
courts should feel themselves constrained by the pressure of
authority to yield to it.”(5 ) Elsewhere the same learned judge
has pronounced it a doctrine somewhat difficult on principle to
be sustained, and inconvenient in practice.(6) And another
jurist, equally illustrious, denounces it as “contrary to the
law and policy of all the commercial nations of Europestat-
ing it as, in his opinion, “ a conclusion of superior justice and
wisdom, that a factor or commercial agent, clothed by his
principal with the apparent symbols of ownership of prop-
erty, should be deemed the true owner, in respect of third
persons, dealing with him fairly in the course of business, as
purchasers or mortgagees, under an ignorance of his real char-
acter.” (7)

(J) 15 East’s Rep. 44. (5 ) Story on Bailments, 5 326.
( 2) 1 Maule & Selwyn’s R. 146
(3) Ibid. p. 143.

( 6 ) Story on Agency, § 73, 113, notes.
(7 ) Kent’s Comm., vol, ii., p. 628, note.

(■*) 3 Bingham’s R. 139.
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The rule, thus stated as desirable to be adopted in regard to
pledges by factors, has long been admitted and practised upon
in respect to sales by them made beyond the limit of their
instructions; and also in relation to negotiable securities of
every description, when indorsed in blank and left in the hands
of an agent, but disposed of by him in violation of his orders,
to an innocent purchaser; it being held that the owner cannot,
in such cases, recover either the goods or securities from the
bona fide holder.

The same principle is adopted in courts of equity, in all
cases of secret trusts, incumbrances, and liens, it being an
established rule, that the bona fide purchaser, without notice, is
to be protected against all secret trusts and incumbrances affect-
ing the property he may purchase from a person entrusted by
the owner with the apparent title.

It is also a well-known rule, both of common law and of
equity, that, when one of two innocent persons must suffer in
consequence of the act of a third person, the loss shall fall on
him by whose instrumentality the third person was enabled to
do the act.

These sound principles are universally applied, except in the
case of pledges of goods by factors. If a negotiated bill of
exchange is consigned to a factor to be sold, and, instead of
selling, he pledges it, even for his own debt, the pledge is valid.
The principle is, that the possession of such a document is
primafacie evidence of property in the possessor; and that,
where a loss must accrue in consequence of the factor’s breach
of duty, it ought to fall rather on the owner who entrusted him
with the property, than on one who innocently dealt with him
respecting it. But if, instead of a bill of exchange, it were a
package of merchandise, the pledge, as the law now stands,
would be void, although the factor had such documents of
title as enabled him to appear as the absolute owner.

This strangely incongruous feature in our law is contrary
to the law of every nation in Europe. In the continental juris-
prudence, the law has always been consistent and uniform, the
factor having power to pledge as well as to sell the goods en-
trusted to him, whenever he had the apparent title in himself.
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In England, the inconsistency of their law, and the injury re-
sulting to commerce from the want of a rule in unison with the
law of other commercial countries, induced the Parliament,
about twenty-five years ago, to change it by express statutes,
by which every factor, entrusted with the documentary evi-
dence of property, is deemed the true owner, so far as to sell,
deposit, or pledge the property for moneys advanced on the
faith of the document, by a person who had no notice to the
contrary.

The advantages of such a rule of law have been found to be
very great, and have led to similar enactments in our own
country, in the states of Maine, Rhode Island, New York,
Pennsylvania, and Louisiana, affecting a large portion of the
commerce of the United States. Its disadvantages, if any, are
believed to be rather imaginary than real, since it is always in
the power of the owner, or consignor, to express his general
ownership or lien on the face of the document of title which is
transmitted to the factor.

Your memorialists respectfully submit, that, in the present
state of our law, a factor can make no advances on consign-
ments, except from his own private funds; and, when these
are not at command, the drafts of the consignor must be dis-
honored and go back, to his great annoyance, and the detriment
of mercantile confidence; while the greater certainty of ad-
vances in similar transactions in other states, resulting from the
improved state of their law, will continue to call forth compari-
sons injurious to the character of this State, and tending to
divert much of the trade of the interior and the west to other
parts of the country.

Your memorialists would further suggest the impolicy of
multiplying the points of conflict among the laws of the prin-
cipal commercial states, in matters of such common concern as
their trade and commerce, thereby perpetuating the embarrass-
ments resulting from the want of uniformity of regulation. It
seems to them indispensable, that commercial law should not
only be made clear, uniform, and consistent, in all its parts,
but should be founded on such principles as will leave all per-
sons free to deal with factors, possessing the indicia of property



1849.] 5HOUSE—No. 40.

in the same manner as if they were dealing with the general
owners whom they represent.

Your memorialists there.fore humbly pray that the law of this
State may be altered, conformably to the foregoing suggestions.

Coolidge & Haskell,
H. Harris & Co.,
Fay & Farwells,
John Tyler,
John Tyler, Jr.,
Manning & Stanwood,
Fisher & Co.,
Hallet & Blake,
James McGregor & Co.,
Geo. Billings,
Daniel Sharp, Jr., & Co.,
Field, Converse & Co.,
JamesP. Thorndike,
Gilman S. Low & Co.,
Wainwright & Tappan,
N. F. Cunningham & Co.,
Philo S. Shelton,
Wm. C. Fay,
Perry, Jacobs & Co.,
Charles H. G. Chapin,
Edward C. Bates & Co.,
Edward Lamb & Brother,
Charles Lane & Co.,
Homer & Sprague,
Chamberlain & Co.,
Charles B. Fessenden,
Charles Burrill,
E. D. Brigham & Co.,
Farnham Plummer,
Rice & Thaxter,
Dane, Dana & Co.,
Little, Alden & Co.,
Waldo Flint,
John Williams,
John Albree,
James Cheever,
William Davis, Jr.,
Oliver Eldridge & Co.,
Sam. Henshaw & Son,

Robert G. Shaw & Co.,
A. & A. Lawrence & Co.,
J. K. Mills & Co.,
E. A. & W. Winchester,
Barnard, Adams & Co.,
Robert Hooper,
Bates & Co.,
J. W. Paige & Co.,
Read & Chadwick,
Lombard & Whitmore,
William Perkins,
Wm. B. Reynolds & Co.,
Hawes, Gray & Co.,
Josiah Bradlee & Co.,
Wright & Whitman,
Waterston, Pray & Co.,
Sayles, Merriam & Brewer,
F. Skinner & Co.,
Johnson, Sewall & Co.,
Hollis, Thayer & Co.,
Whitwells & Seaver,
H. R. Kendall,
James Vila & Co.,
Horton, Cordis & Co.,
W. F. Whitney,
S. Frothingham, Jr., & Co.,
Almy, Patterson & Co.,
Chace, Motley & Mills,
Parker, Wilder & Parker,
Charles Scudder & Co.,
L. A. Dowley & Co.,
J. M. Jones,
Wyman & Arklay,
Barry & Brother,
Dodge & Tucker,
Steele, Anderson & Stanfield,
Schonler, Newton & Barbour,
Baker & Beals,
Lernish, Bramhall & Lewis,
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Wm. Thomas & Co.,
Dwight Boyce,
Heard & Welch,
Francis Howe,
Peter Frothingham,
A. G. Farwell & Co.,
Mixei & Pitman,
Hill, Chamberlain & Co.
Boyd & Frothingham,
Howard, Son & Co.,
Wm. Tucker,
Cunningham Brothers,
Fisher & Chapin,
Potter, Leland & Co.,
John R. Dow & Co.,
C. W. Cartwright,
Nath. Curtis, Jr.,
Atkinson, Rollins & Co.
Benj. F. Field & Co.,
Wm. A. Hayden,
Isaac Hobbs,
Chas. L. Bartlett,
Edw. Chamberlin,
Joseph B. Glover & Co.
Aaron Rice & Co.,

Edw. E). Peters & Co.,
C. R. Thayer,
Wild & Minot,
John H. Foster & Co.,
I. C. & W. Rice & Co.,
Nichols, Pierce & Co.,
Sam’l Downer, Jr.,
Enoch Train & Co.,
Baker & Merrill,
Benj. Burgess & Sons,
J. P. Towgsend & Co.,
John H. Pearson & Co.,
Charles Smith,
Wm. Humphrey & Co,,
Bangs & Co.,
Otis Drury,
E Williams & Co.,
Levi Bartlett & Co.,
Davis & Aubin,
Wm. Rice & Co.,
Robinson, Wiggins & Co.,
F. E. White,
Charles Wilkins & Co.,
Aaron D. Weld.






