
HOUSE....No. 75.

The Joint Standing Committee on Railways and Canals, to
which was recommitted the Bill concerning the Fall River
Railroad Company, with instructions to consider the expedi-
ency of a general law prohibiting Railroad Corporations from
issuing stock “for less than the par value of the original stock
to be actually paid in,”

That the bill, which has been recommitted, is drawn in con-
formity with the general policy of our legislation in regard to
railroad corporations, and was reported upon the application of
the company, to enable it to make some improvements in sta-
tion accommodations and equipment, which the business and
condition of the road render necessary. The financial condi-
tion of the company, as appears by the return for the year
1848, is such as would justify an increase of its capital stock
upon terms as favorable as would be awarded to similar cor-
porations; its dividend, for the past year, has been six per cent,
upon its capital, and the committee are not aware, that there
exists any distrust of its solvency, or any doubt of its prudent
management, and the instructions to the committee, though at-
tached to this bill, in their terms, convoy no imputation upon
the proceedings of the corporation.

Railroad charters are granted upon considerations of the
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highest public utility. Without a mode of communication,
such as highways afford, society could not, as we understand
the term, exist. The necessity of some mode of communica-
tion between towns, and between individuals, is self-evident,
and it acquires no strength from any attempt to reason upon
the subject.

In the progress of society, turnpikes and canals have suc-
ceeded to, and, in some cases, become substitutes for, common
highways. And, at this age of the world, railroads are, to a
degree, taking the place of the former modes of travel, and
steam, to a great extent, is supplanting the horse in his occu-
pation, as the great agent of internal communication.

The importance of the railroad system to our citizens can
scarcely be magnified; there exists, in the Commonwealth,
chartered capitals exceeding sixty millions of dollars, and cor-
porations holding upwards of fifty millions are in operation,
or so far advanced towards completion, as to submit returns
under the act of 1846.

The general law, regulating railroad corporations, comprising
forty-one sections of the thirty-ninth chapter of the Revised
Statutes, was enacted the year following the completion of the
first three railroads made in the Commonwealth, and is mainly
compiled from the several statutes upon that subject, passed
from 1831 to 1835, inclusive. Under this law, and the several
additions thereto, since passed, our railroad system has ex-
panded to its present condition, affording an accommodation,
and a stimulus to industry, that is not enjoyed elsewhere, to
the same extent, on this continent. Other states refer to our
example in this particular, as a model for imitation, and have
adopted many of the provisions of our law, which has been
spoken of with commendation in the British Parliament. The
general success of our railroads cannot be denied, and their use-
fulness no one will question. Under the present state of
knowledge, they cannot be dispensed with, but they may need
regulation, and the question for the committee to consider, is,
whether the principle contained in the instructions be a regula-
tion desirable to introduce into our law.

Acts of incorporation for public ways are granted upon sup-
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posed public exigencies. The Commonwealth authorizes the
taking of private property for the purpose, and provides for a
compensation therefor. In the case of railroads, it retains the
right, under a qualification, to regulate the transportation of
freight and passengers, to assume the franchise for a specified
compensation, and the general power of altering or repealing
the charter. On the other hand, the corporation is endowed
with the necessary powers to carry into effect the objects of its
incorporation, the principal of which, is to construct, equip, and
operate the road. To do this, the corporation must necessarily
be empowered to raise money, and the charters provide the
nominal capital, and the number of shares into which it is to
be divided, leaving the mode of obtaining the capital, or other-
wise procuring the means of constructing the road, to the judg-
ment and discretion of the corporators. The law assumes, that,
inasmuch as the railroad is to be constructed by its owners, un-
der the assurance of enjoying its revenues only, as a profit,
(subject to the limitations expressed in the law,) the con-
struction will be carried on with a due regard to economy, and
it, therefore, leaves the joint interest of the corporation, and
the public, in this particular, in the hands of the latter, under
the special promptings of interest, subject only to the general
control residing in the Commonwealth.

In cases where railroads are constructed at a cost not exceed-
ing the capital stock paid in, a question of hardship between
the corporators could hardly arise, but, unfortunately, such
cases are of rare occurrence. The cost very frequently exceeds
the capital, a debt is created, which is to be paid, either by re-
served profits, or by an increase and issue of new stock. When
the road is esteemed a good one, with a prospect for fair divi-
dends, money being reasonably cheap, an increase and issue of
new stock may be made without a loss, and, in such a case, no
question between the corporators could well arise. But, under
circumstances of extreme pressure in the money market, or ofa well-founded doubt of the success of the enterprise, a corpo-
ration building a road, and compelled to issue new stock at adiscount, and consequently, submit to a loss, by whom shall theloss be borne ? The common sense of mankind will answer, by
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the stockholders. They have obtained their charter upon a re-
puted exigency; they have invaded and taken private property,
under an exercise of the right of eminent domain : they are to
have the profits of the undertaking, whatever thoseprofits may
be, and they should bear the loss if any accrue. If, instead of
a joint stock company, they were engaged in a partnership for
promoting a like undertaking, the loss would fall upon the
partners, in proportion to their several interests in the partner-
ship, Our mutual insurance companies are all founded upon
the principle, that the benefits and the losses shall be enjoyed
and borne, according to the insured interest of the several
members. The committee are unable to discover any differ-
ence between the just liabilities of the members of the two
joint stock companies and of the partnership.

There is a principle of law, somewhat analogous, which is
as old as modern civilization. It is this;—When goods are
thrown overboard, in a case of extreme peril, to lighten and
save a ship, the loss, being incurred for the common benefit, is
to be made good by the contribution of the owners, whose
property was saved by the sacrifice. This principle is applied
to cases, not of joint undertaking, but merely those of a com-
mon peril.

It has been the general practice, in this Commonwealth, to
limit, in charters, the capital stock, and to prescribe the num-
ber of shares and the value of them, beyond which they can-
not be assessed. These provisions have a tendency to restrain
undue speculation, and to limit the individual undertaking
which the stockholders assume, and thus operate as a protec-
tion to the smaller stockholders.

Whether any provision, requiring a prescribed number of
shares to be taken before a corporation shall be organized, or
limiting the amount of indebtedness which a corporation might
legally incur, after its road had been put in operation, would
improve our present railroad law, the committee have not con-
sidered as properly before them, and they pass to the examina-
tion of the expediency of prohibiting the issue of shares below
the original par value thereof.

In considering this question, it may be assumed that no cor-
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poration will issue stock below par, if the value of such stock
in the market be really par. If issued below cent per cent, it
will be for the reason that, in the market, its value is depressed
and will not bring its chartered price. A commodity held in
the market, at a price exceeding its true value, will not, in the
ordinary course of things, be sold. The Legislature can pass
an act, prohibiting the issue and sale of stock below its par
value; but an important question remains, Will the Legisla-
ture, while it fixes the price of stock to suit itself, find a pur-
chaser of the stock to relieve the corporation? If it does not,
then no remedy is obtained, and the legislation is ineffective.
It is ineffective, for the reason, as the committee apprehend,
that it is an attempt, by legislation, to make a corporation sol-
vent that actually is insolvent; and the difficulty which per-
vades some minds, in reasoning upon this subject, consists in
not separating the loss itself from the consequence and perhaps
necessary result of the loss. To the committee, it appears that
an issue of stock, at a depreciated price, when it is really worth
par, will never take place in the absence of fraud, and that
when it is issued at less than its par value, it will be in a case
where it is necessary to make such issue to pay debts actually
existing, or to provide for engagements which the progress of
the undertaking renders unavoidable, so that the question pre-
sents itself, Will the Legislature, to take the doctrine of the
instructions, prevent a corporation from meeting its engage-
ments with the public and with its creditors, by withholding
the means whereby it can discharge itself from embarrass-
ment ? The effect of such a state of things might very injuri-
ously affect the public and the creditors of the corporation. If
the road was unfinished, the public, through whose lands it
had been located and who had parted with their property,
under the expectation of enjoying a convenient road from then-
remaining land to a market, would find their farms divided
by a strip of land, say five rods in width, for a time the du-
ration of which the committee cannot foresee, and deprived of
that most necessary accommodation which a completed road
would afford.

The situation of the creditors of a corporation would be one
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of more hardship. Take the case of a road where the super-
structure is nearly completed :—The rails or sleepers cannot be
attached; with the other fixtures and road-bed, they but make
a way from which the superstructure cannot he removed by
attachment, nor can any portion of the road be levied upon and
held by a creditor, although the corporation may hold the land
in fee as regards the former owner. For the land is taken, or.
if purchased, is held for public uses, and cannot, without the
express assent of the Legislature, be diverted from such use:
consequently private individuals cannot possess themselves of
the whole or any portion of the road for their private use. In
coming to this conclusion, the committee suppose the law, ap-
plicable to turnpikes and canals, to apply to railroads, and that
the fixtures and superstructure of the latter would be regarded
by the law as exempted from attachment equally with turn-
pike fixtures, and the gates and other lock apparatus of canals.
And suppose the creditors to be so numerous and their claims so
large, that, upon such compulsion, they are enabled to possess
themselves of the franchise; the consequence is, that the law will
have thrown the burden of a discredited enterprise upon innocent
creditors, and perhaps subjected them to failure and insolvency
thereby; and this, to introduce in legislation a policy new to

Massachusetts, namely, that railroad corporations shall not pay
their debts, if by so doing they are compelled to sacrifice, in
any degree, their property.

The committee cannot suppose that the Legislature will ever
sanction a principle so variant from the regulations hitherto
adopted towards similar institutions. The stockholders of
manufacturing companies are primarily individually liable for
the debts of the corporation, and this personal liability can
only be discharged by an annual publication of the assets and
liabilities of the corporation, so that the public may judge if it
be. worthy of credit. In addition to the security afforded, by
the publication of the bank returns, the stockholders thereof
are made individually liable for the bills in circulation; and a
law, making this liability more effectual, has passed both
houses the present session. While the Legislature will always
be ready to provide whatever of regulation may be necessary
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to protect the rights of stockholders, as between themselves,
and to punish fraud wherever found, it will not, the committee
believe, in a question touching the performance, by a corpora-
tion, of its just duties to the public and to its creditors, recog-
nize any doctrine inconsistent with the full and entire perform-
ance of those duties. It is deemed the peculiar province of the
law-making power to provide that all contracts be performed.
The committee are not aware that that duty has ever been
neglected in Massachusetts, and they feel persuaded, that, if
such duty should ever be neglected here, and a relaxation of
the rule introduced into our legislation, it will not be first done
in favor of corporations. In a question between creditors and
the corporation, (no fraud being imputed,) the complaint of
stockholders cannot alter the rights of the parties, and, in such
a case, the corporation, in the courts and in the Legislature,
should be treated as a unit, and held to the same law that is
provided for individuals in like cases.

The disordered state of the currency during the past year,
causing a great depreciation of property, as well individual as
corporate, and the consequent sacrifice, as shown in the case of
corporations, by selling stock below par, while it affords, to
some, a reason for a law in accordance with the instructions,
iurnishes to the committee strong evidence of the futility of
any attempt, by legislation, to fix the price of commodities.
For money, the universal agent of exchange, the price of which
is fixed under penalties at six per cent, per annum, has had no
ceitain market standard during the year, and appears, by evi-
dence now in the hands of the committee, furnished in pur-
suance of an order having no relation to this subject, to have
ranged as high as eighteen per cent.

1 he committee are not satisfied, even in the case of an insol-
vent corporation, where an issue of stock below par is made,
that the greatest loss invariably falls upon the smallest stock-
holders, and they state a case which has in principle, it is be-
lieved, occurred.

suppose an act of incorporation to be granted with a capital’f $200,000, divided into two hundred shares; of these, one
hundred and eighty shares are held by nine persons, who’may
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be called the large stockholders, the remaining twenty shares
are held by ten persons, who may be called the small stock-
holders. The capital stock is paid in, the work is commenced,
and the capital proves insufficient; new stock is obtained and
issued, the situation of the corporation is well understood, and
the stock will only bring fifty cents upon the dollar. Upon the
supposition that $200,00) is all the enterprise will be worth
when it is completed, and that $lOO,OOO is now wanted to
finish the undertaking, the value of the work is reduced to
$lOO,OOO, and an issue of two hundred shares at fifty per cent,
upon the nominal value, will again make the property worth
the original estimate of $200,000. In the distribution of this
stock, the large stockholders take their one hundred and eighty
shares, paying therefor $90,000; the ten small stockholders
refuse to take their proportion, and a twentieth proprietor is
added, who purchases twenty shares, and pays therefor $lO,OOO.
At this time, the vain cion is again at $200,000. It has cost

$300,000. The ten small stockholders have lost fifty per cent.,
for the reduction is upon the first capital, and the loss accrued
before the second issue of stock. The large stockholders have
lost thirty-three and one thir 1 per cent., and the twentieth sub-
scriber has the value of the money paid, and has lost nothing.
If the road is built with the present capital, and it yields six
per cent, upon the first projected capital, to wit, $200,000, the
twentieth stockholder will receive, on his outlay, six per cent.,
the large stockholders, four per cent, and the small stockhold-
ers, three per cent. Suppose, however, that the new capital
proves insufficient, and the credit of the company receives
another shock, more capital is required to complete the enter-
prise, and the whole value of the expenditure is valued at but
$lOO,OOO, twenty-five per cent, of its nominal value, there being
now four hundred shares. If fifty thousand dollars is now
required to complete the road, two hundred additional shares
must be issued at t a enty-five cents upon the nominal dollar,
and this sum puts She road in operation. Of this new issue,
the nine large stockholders take one hundred and eighty shares,
and pay therefor $45,000. The small stockholders again re-
fuse to subscribe, and the twentieth takes the remaining twenty
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shares and pays therefor $5,000. The corporation has nov
issued six hundred shares, and, among the stockholders, their
nominal value is twenty-five cents upon the dollar, making the
value of the road upon this estimate $150,000. Now suppose
the road to pay six per cent, net upon the first projected capita!
of $200,000, and the property to be estimated and worth that
amount, which is thirty-three and one third per cent, upon its
actual cost, then the operations of the respective stockholders
will stand thus;—The large stockholders have 540 shaves.
which cost $315,000, and are worth $180,000; the small stock-
holders have 20 shares, which cost $20,000, and are worth
$6,667; the twentieth stockholder has forty shares, which cost
$15,000, and are worth $13,333

The $20,000 in the corporation, now owned by each of the
large subscribers, has cost $35,000, consequently each one has
lost $15,000; the $6,677 owned by the ten small stockholders,
has cost $20,000, therefore they have lost $13,333, and the
$13,333, owned by the twentieth stockholder, has cost $15,000;
his loss, in the operation, is $1,667.

It appears, by this statement, that, although the relative loss,
in the case of an issue of stock at fifty per cent., the large stock-
holders taking, and the small ones refusing, the new stock,
would be most severe upon the smaller stockholders, yet, in
the case of a disaster, calling for a second issue upon the above
supposed terms, the loss would, in the end, be greater upon the
largest stockholders. If it be said, that the twentieth stock-
holder has lost less in proportion than the others, and so has ob-
tained his shares upon much better terms than the others, es-
pecially the smaller stockholders, the answer is, that the first
stockholders had experienced a loss of fifty per cent, before he
purchased, and his property is unaffected by that depreciation,
and so the stockholders cannot be in an equality of condition ;
and a further answer may be given, that he has lost money by
his operation, and, in that view, his situation is not desirable or
enviable.

The committee have not been favored with the views of the
mover of the instructions, or with any argument for or against
the proposition, and, amid the multiplicity of their engagements,

2
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have had but little time to bestow upon the investigation of the,
subject. In their judgment, the law, limiting assessments upon
railroad shares to one hundred dollars, interferes with the equal
contribution of the stockholders to the joint undertaking be-
yond that amount, and vests in any one stockholder the power
to determine (in accordance with the law,) the amount of his
contribution to the common enterprise. This provision of the
law, in the case of an inability in the corporation to pay its
debts, or to carry forward its undertaking, imposes the neces-
sity of raising money by other means, viz., by contracting a
loan, when such an operation is practicable, or by issuing stock
in cases when that mode of providing means is preferred. Un-
doubtedly, cases of individual hardship would arise, if the lim-
itation did not exist, and similar cases may now occur under
the limitation, when stock is sold below par. The policy of the
limitation is not called in question, and the occasional issue of
stock below par, which the instructions propose to restrain, ap-
pears to the committee to be a result, and, in cases which ad-
mit of no other mode of raising the necessary means, a direct
result, of the limitation. If this limitation should be repealed,
then a corporation, whose capital stock was exhausted, might,
in order to discharge its debts, or to carry forward its opera-
tions, raise money by assessing its shares, and such assessment
could be legally collected, either by a suit at law, or by a sale
of the shares. But, in this proceeding, each stockholder, as in
the case of an issue of new stock, taken proportionally by the
corporators, would bear an equal burden. The principle of
the instructions is, that people, taking new stock, shall pay
therefor a certain price, whether such price be just or not; and
if an insolvent corporation be not able to impose upon the com-
munity, by selling its shares at par, it may then suspend opera-
tions, and, perchance, defraud its creditors, under the sanction
of legislative enactment.

If the State should adopt the policy of relieving insolvent
corporations, by issuing its scrip in their favor, the consequences
supposed by the committee, would not occur. But the Legisla-
ture having, two years since, refused to allow a railroad corpo-
ration to receive the benefit of scrip already issued, and held by
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another, the committee infer that it is not the intention of the
Legislature to extend the guarantee of the State to any other
railroad enterprise.

A provision, requiring a certain amount of the stock of a

corporation to be subscribed for before the construction of the
road shall be undertaken, and a limitation of the corporate
power of contracting debts beyond a limited amount, after the
road shall have been put in operation, are restraints, the ten-
dency of which might be to subserve the interests of stock-
holders and the public, if not carried so far as to give a prac-
tical monopoly to existing corporations. But this subject not
being before us, we waive the expression of a direct opinion
thereon, and report, that it is inexpedient to legislate upon the
subject matter of the order.

TAPPAN WENTWORTH
E. D. AMMIDOWN.
SIMEON BORDEN,
RICHARD SOULE, Jr.
LEAVITT HALLOCK,
L, K. STRICKLAND.
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