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The Joint Special Committee on the subject of the abolition of
capital punishment, to whom was referred so much of the
Governor’s Address as relates thereto, together with sundrypetitions praying for the repeal of all laws, sanctioning the
infliction of death for crime, have considered the same, and
submit the annexed

REPORT
The public mind, in regard to the character and tendencies
of our existing penal laws, has, for a long period, been gradually
undergoing a change. Especially, in reference to the adaptation
of the penalty of death to certain crimes, not actually involving
the destruction of human life, has this modification of the popular sentiment been most perceptibly manifested. The rigor of
the punishment, in most cases, to which it is now applicable,
has very naturally been measured by the nature and consequences of the provocation : and the result has exhibited palpable discrepancies, which, it is believed, demand legislative
correction.
It has become a very general, and a very serious question,
whether the implied conditions of the social compact, whereby

2

CAPITAL PUNISHMENT.

[April,

the members of a civilized, secure, and flourishing State, are
mutually bound, will justify the sacrifice of any one of its constituents, in retaliation for acts not utterly incapable of redress
or remedy.
And the inquiry rationally follows : —ls there any
one of the great transgressions, enumerated in our present catalogue of deadly sins, excepting that of premeditated murder,
for which, neither reparation nor atonement can be rendered,
nor retributive justice be administered, without the absolute

slaughter of the offender 7
The chief magistrates of our Commonwealth, its judicial officers, its law agents, and other eminent citizens, have, from
time to time, urged the crying necessity of an amelioration of
our criminal code. Year after year has witnessed the accumulation of popular appeals, for the annihilation of the terrible
penalty of death, —some, calling for entire abrogation—others,
for exception only, in cases of the most aggravated description
of homicide. The Legislature has been agitated, at almost
every session, since the revisal of our statutes, in 1835, by the
important inquiry, whether the number of capital offences can
be reduced, and to what extent, consistent with the general
welfare 7
In 1836, Governor Everett invoked the attention of the General Court to this subject, and suggested that experience only
could test the question, whether it would be safe to abolish,
But,” he adds, at the
altogether, the punishment of death.”
close of his observations, though I believe the community
prepared to give a fair trial to the abolition of capital punishment for all other crimes, it may be doubted whether the experiment could, with propriety, be extended to the wilful shedding
of blood.”
In 1840, Governor Morton strongly urged upon the Legislature an improvement of the criminal code, whereby the number of capital punishments might be diminished; and concluded
by recommending “the substitution of a milder punishment
than death, in most cases, leaving the punishment of murder
for the revision of future Legislatures.”
In 1842, the Attorney General, while treating of this subject,
in his annual report, expressed these opinions:—“that, in the
“

“

“
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present state of society, it is no longer an abstract question,
whether capital punishment is right, but whether it be practicable; and that there is good reason to believe that punishment for
crime would more certainly follow the commission, if the Legislature should further abrogate the penalty of death.”
In 1846, Governor Briggs, at the opening of the session, earnestly entreated the Legislature to consider the expediency of
confining the death penalty to the single crime of murder;
concerning which offence, he remarks:— 11 Much reflection has
convinced me of the propriety of making degrees of guilt in
that crime. Whilst the penalty of death shall remain against
the wilful and deliberate murderer in the first degree, murder in
the second degree, committed under circumstances of mitigation,
should be punished by confinement in the State prison for life.”
In the same year, a Joint Special Committee, charged with
the consideration of the above portion of His Excellency’s address, made a very able and comprehensive report, being Senate Document No. 58, for that year, followed by several bills,
providing, in substance, for the infliction of death upon every
person convicted of murder in the first degree; and for the substitution of confinement for life in the State prison, instead of
the death penalty, in cases of murder in the second degree, of
treason, rape, and arson.
On the 27th of April last,
a minority of the committee on
to
whom
had been referred numerous pecapital punishment,”
of
titions for the revocation
all laws, prescribing the exercise of
this extreme prerogative of civil sovereignty, presented an elaborate report, (House Document, No. 196,) with an extended
supplement, the whole comprising some one hundred pages;
together with a bill, in full accordance with the demands of said
petitions. This report, with its appendices, enters broadly upon
the various considerations connected with the subject; and
which are familiar to all, who have made it a theme of study,
or reflection. It discusses the relative rights of society, and of
individuals, in regard to the violent extinction of life, as a
measure of vengeance, of expiation, or of social expediency;
and adopts, on this point, the most radical doctrines and opinions of that class of liberal philosophers, who contend for what
“
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they please to denominate “the largest liberty.”

It cites nuan abundance of statistics,
both foreign and domestic; but especially, from works published in countries, the social condition of which is but slightly
analogous to our own. It is also furnished with copious illustrative anecdotes ; all tending to arouse the reader’s sympathies,
and to display the greater cruelty of an execution for murder,
than that of the murder itself, however malicious and brutal;
and, in its effects, however productive of human wretchedness.
It is, perhaps, needless to advert to the fate of the bill attached to the foregoing document. A proposition so bold and
sweeping, which contemplated the inclusion of all existing capital crimes, in one and the same category, it may well be presumed, could not be very eagerly embraced, or very favorably
entertained. Neither the people of Massachusetts, nor their
legislative agents, were, as yet, sufficiently ripe for adopting so
startling a project, and plunging into so perilous an experiment.
They believed, and probably still believe, that mere incarceration is not an adequate equivalent for the crime of deliberate,
predetermined assassination. There are certain inherent notions
of right and wrong, abiding in every rational mind, that cannot be subverted by the sophistries of ingenious theorists. The
idea of treating the reckless manslayer, be the character of his
crime never so atrocious, precisely as other malefactors, less
guilty in degree, are to be treated, does not agree with that
sense of equal and exact justice, which all reasonable men
ought to possess neither does it accord with the true object of
that reform, which has so long been ardently desired—viz a
more equitable apportionment of the penalty to the offence —a
separation of the most heinous enormity of which man is capable, from a common connection with trespasses of less magnitude, not comprehending, in their perpetration, the intended extinction of life itself.
At this late stage of the inquiry before us, after so much has
been spoken and written upon this topic, it cannot be necessary
to recapitulate all the reasonings of learned sages and philanthropic reformers, which have been uttered from time to time,
in Europe, and in our own nation, for the purpose of showing
merous

authorities, and exhibits
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the inexpediency and the insufficiency of the death penalty,
in every imaginable case. Nor would it be more profitable to
recount the multitudinous facts, in support of that view of the
subject, that are recorded in the annals of the criminal institutions of the old world, or are more freshly supplied by the melancholy history of human weakness among ourselves. They
have been made familiar to all concerned, by the many publications already alluded to; and have been presented in their
strongest light, and most persuasive power, repeatedly, by the
official agents of this and other legislative bodies, in documentary form, accessible to every inquirer. It may suffice to
advert to the manifest spirit of the age, abounding preeminently
with the qualities of charity and mercy; yet, it is trusted, not
disposed to abandon the principle of social protection, by granting unqualified immunity to individual licentiousness and rapine.
That innocent men have been executed as malefactors, no
one will dispute. But this admission does not argue that the
really guilty should be shielded from punishment. Surround
your judicial investigations with every conceivable guard
against the possibility of condemning the innocent; but let not
the truly guilty, proved to be such, beyond either cavil or
doubt, escape the just reward of his offence.
It is also granted, that society, under its present organization,
cannot plead self-defence, simply and solely, as its justification
for the execution of an assassin. But it is not the protection
of society, collectively, against the further aggressions of any
particular malefactor, that is demanded; it is rather the security of individuals against the continued commission of high
crimes by similar offenders,-—although murder is a direct assault upon the peace, the happiness, and the best interests of society, and an indirect blow at its very existence. Every member of the community has a right to claim, from the great body
to which he belongs, ample protection of his own life, and of the
lives of his immediate family and dependants. Is not this protection weakened, or destroyed, whenever the wanton and malicious murderer shall be allowed to consummate his bloody
purposes with impunity"?
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ity of perpetual imprisonment over that which attends the infliction of death, as the price of murder, the assertion still remains among those problems that are not yet conclusively
solved. There have been convicts who neither amend nor repent. Suffer an incorrigible murderer, whose only delight is in
the shedding of human blood, to be armed with a ponderous
hammer, in the stone department of our State Prison, and what
security is there for the life of his fellow workman? He has
committed but one murder, as yet: “millions,” he has read,
make a hero and, upon this principle, so long as his own life
cannot become the forfeit, and unceasing imprisonment is the
highest penalty, whether he perpetrate one or twenty murders,
may he proceed to gratify his sanguinary appetite. The case
of the murder of the late estimable Warden of the State Prison
“

may serve partially to illustrate this view of the subject.
At the commencement of the present session of the General
Court, His Excellency the Governor renewedly called its attention to the incongruous condition of our existing criminal code.
The death penalty, by our laws, is now visited alike upon the
traitor, the ravisher, the incendiary, and the cold-blooded,
heartless, calculating murderer, whose final crime may even have
comprehended also every other offence, in the scale of infamy.
In treating of the much-needed remedy for so unequal and disreputable a distribution of punishments, the chief magistrate
holds the following language;
In our own Commonwealth, the number of crimes now
punishable by death, is four. On former occasions, I have called
the attention of the Legislature to this subject, and recommended the propriety of abolishing the punishment of death, except
in cases of wilful murder. It seems to me, that the reasons lor
such an alteration of our penal laws, are, every year, gaining
strength. Evidently, there is a strong current of public sentiment running in that direction. That bias in the public mind
has produced, and is producing, a good deal of embarrassment
manifesting
in the criminal proceedings in our courts of justice,
itself in disagreements of juries, and, not unfrequently, in the
they
acquittal of persons charged with capital offences, when
—

1849.]

HOUSE—No. 135.

7

would, probably, have been convicted, if the penalty, following
conviction, had been less severe. lam satisfied, that such a
change in existing laws as will make only murder in the first
degree punishable with death, and subject the other crimes, now
made capital, to imprisonment for a long term of years, or for
life, would meet the public approbation, lead to the more certain

of ceimes, and increase the safely of the community.”
Vast numbers of petitions, for the repeal of all enactments,
legalizing the infliction of death, have been presented, in one or
the other branch, during the current session. These latter are
of uniform tenor, though coming from various sections of the
State. They ask for that which, it is believed, by many, will
not remove from our code its alleged property of inequality'—-its
undiscriminating denunciations against four distinct offences,
differing in character, in degrees of guilt, in practicability of
reparation, and in possibility of atonement. The measure contemplated would place upon the same level, those who are convicted of offences against property, which offences are not absolutely irreparable : of outrages upon the most sacred of human virtues ; yet susceptible, nevertheless, in many cases, of
partial or entire expiation; of assaults upon the civil power, and
attempts to subvert the government —acts, that, under our present happy organization, may be readily and completely avenged,
without the aid of the scaffold ! And lastly, of malignant,
long-sought, unprovoked homicide, admitting of no restitution
this side the grave. In the effort to amend, or improve our penal code, we should be careful not to confound those plain distinctions, marking the comparative enormity of all criminal acts
which are recognized by the clearest teachings of natural justice.
Although it is strenuously contended, by the most earnest,
and, perhaps, the most sincere advocates of moral and social
reform, that society has no right whatever to deprive any human being of life—of that which it cannot restore —of the independent and unconditional gift of the Creator; still, it is
strongly doubted that any very considerable mass of the people
of Massachusetts is prepared to subscribe, unreservedly, to this
punishment
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doctrine. Its complete establishment, it is conceived, must be
left for more enlightened, and more immaculate generations than
oar own. Yet, with entire safety, to a certain extent, we may
accompany those who entertain this extreme idea ; and declare,
with them, that no government can rightfully destroy the life of
a citizen, for any act that does not produce, intentionally, the
death of another.
That punishments should be proportioned to offences, is an
eternal principle of justice and equity. The time has certainly
come, when this principle ought to be recognized and respected.
It is grossly violated, whenever the same extreme penalty, provided for the most horrible butchery, is inflicted for an offence
of less moral turpitude. Every punishment inflicted beyond
the magnitude of the transgression, is, measurably, a crime
against innocence. The perversion of that sacred principle of
equal justice, a sense of which lives in the breast of all reasoning men, is what secures impunity to thousands of culprits, deserving every severity, short of the actual extinction of life.
That juries will either disagree, or will generally acquit, in all
trials for capital offences, other than downright murder, has
latterly become a fact of the greatest notoriety—well calculated
to alarm every friend of pure justice—to undermine the foundations of law, and to bring popular contempt and odium upon
the most momentous proceedings of our judicial tribunals. But
we need not enlarge upon the evils and dangers, resulting from
the retention, upon our statute book, of laws, against the provision of which, the popular mind, or the popular will, so revolts
that such laws cannot be executed.
Change the penalties, prescribed for all offences, now capital,
excepting the one most flagrant , and the legitimate ends of justice may be adequately answered. When the public sense shall
not be outraged by verdicts, exculpating known villains, the
When only the
laws will be more revered, and better obeyed.
be
condemned
to the forfeitassassin
shall
brutal and malevolent
and unpityhe
has
but
causelessly
now,
ure of that boon, which
there
be
less
resort
to the
will
ingly, wrested from his fellow,
whether
this
pardoning power. It is, indeed, questionable,
should actually rather belong to the executor of the law,
power
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than to the legislator, inasmuch as the former, hy an exercise
of ill-advised clemency, may thereby proclaim a public act of
impunity, and abandon the general security in favor of an individual, who furnishes no guaranty against renewed depredations upon society.
The recent suggestions of His Excellency the Governor, appear to occupy the most rational and consistent position, amidst
the conflicting opinions held by those who have entered into the
investigation or discussion of this important subject. They
are substantially the same views which were presented from
the same high source in 1846; and which formed the basis of
the excellent report, made to the Senate, on the 6th of March,
in that year; and upon which were founded the several bills
thereto appended. The recommendations of the Executive, on
that occasion, and the consequent propositions by the authors
of the report thereon, to modify, materially, the severity of
existing laws, will constitute the groundwork of what is now
to be commended again to the serious consideration and the
enlarged favor of the General Court.
Should the number of offences, against which death is denounced, be reduced, as proposed, from four to one, some modification of the powers and duties of the Supreme Court may
also be expedient, this tribunal alone, having the prerogative of deciding capital cases. It is proper, therefore, that the
Supreme Court have power to take cognizance of offences, as
well punishable by imprisonment for life, as by the infliction
of death. A provision touching this point, is therefore, inserted in the subjoined bill.
The foregoing views, presented in a form necessarily concise,
from the fact that divers voluminous dissertations, on the same
subject, have hitherto been submitted to this body, and from
the further fact, that little or nothing new can be added to the
reasonings and the representations, of which the Legislature
has thus been put in possession, are now offered with entire
unanimity by your Committee.
Per order
SAMUEL H. JENKS.
2
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oowm<wtoiraitjj of J^assatijusetts.

In the Year One Thousand Eight Hundred and FortyNine.

AN ACT
Concerning the Crimes of Murder, Treason, Rape and
Arson.

BE it enacted by the Senate and House of Representatives, in General Court assembled and by the authority of
the same as follows
,

:

,

1
2
-3
4
-5
6
7
8
9
10
11

Sect. 1. Every person who shall commit the crime
of murder, from a wilful and deliberately premeditated design to effect the death of the person killed,
or of any human being, or in perpetrating, or attempting to perpetrate, either the crime of treason, rape,
arson, or any crime punishable with imprisonment in
the State prison for life, shall be deemed guilty of
murder in the first degree; and every person who
shall commit murder otherwise than is hereinbefore
set forth, shall he deemed guilty of murder in the
second degree.

1849
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Sect. 2. Every person, being an inhabitant or
resident of this Commonwealth, who shall, by previous
arrangement made within the same, fight a duel,
within or without the jurisdiction of this State, and,
in so doing, shall inflict a wound, or wounds, causing
the death of any other person, shall be deemed guilty
of murder in the first degree and every person who
shall act as second in any such duel, shall be deemed
guilty of murder in the second degree.
;

Sect. 3. The jury, before whom any person indieted
for murder shall be tried, shall, if they find
-2
3 such person guilty thereof, declare, by their verdict,
4 whether such person be guilty of murder in the first
5 or in the second degree.

1

,

1
2
3
4
5

Sect. 4. Every person found guilty of murder in
the first degree shall be punished with death; and
every person convicted of murder in the second degree
shall be punished by imprisonment for life in the
State prison.

1
2
3
4
5
6
-7

Sect. 5. Any person, indicted under the second
section of this act, may plead a former conviction or
acquittal of the alleged offence, in any other state or
country; and such plea, if admitted or established,
shall preclude all further or other proceedings against
the accused for the same offence within this Com-

,

monwealth.

1
Sect. 6. Every person who shall commit the crime
2 of treason against this Commonwealth and every
3 person who shall unlawfully and carnally maltreat
;
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any female, under the age of ten years, or shall forcibly ravish and, against her consent, carnally abuse
any female above that age; and every person who
shall maliciously cause the burning, between sunset
and daybreak, of any dwelling-house, lawfully occupied, shall, on conviction, be sentenced to confinement
in the State prison, for the whole duration of life.

Sect. 7. The Supreme Judicial Court shall exer1
-2 cise the same jurisdiction over all the crimes specified
3 in this act, as it has hitherto done in relation to all
4 capital offences.

1
Sect. 8. All laws, and parts of laws, inconsistent
2 with the provisions of this act, are hereby repealed.

Sect. 9. This act shall take effect from and after
1
2 the date of its approval by the Governor.

