
HOUSE.....N o. 16.

House of Representatives,

Ordered, That Messrs. Kinnicdtt, of Worcester,
Rogers, of Salem,
Clark, of Shirley,
Ruggles, of Rochester, and
Pierce, of Hinsdale,

be a Committee to consider the expediency of providing by
law, that the expenses incurred in the administration of crimi-
nal justice, in the several counties of the Commonwealth, shall
hereafter be defrayed by the counties, respectively, in which
they are incurred.

L. S. CUSHING, Clerk.

©ommontocaltlj of

Jan. 12, 1841.
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House of Representatives, Jan. , 1841.

The Committee to whom was referred an order, instructing
them to inquire into the expediency of providing by law,
that the expenses incurred in the administration of criminal
justice, in the several counties of the Commonwealth, shall
hereafter be defrayed by the counties, respectively, in which
they are incurred, submit the following

By the existing laws, all the expenses of administering crim-
inal justice, with the exception of one item, which will be
hereafter mentioned, are paid from the treasury of the State.
In the Treasurer’s account, these expenses appear under the
name of “ county balances.” They are, in the first instance,
paid by the treasurers of the several counties, who then charge
them in account with the Commonwealth, which is credited
with certain sums received in the shape of fines, &c ,

and the
balance is presented at, and paid from, the treasury of the Com-
monwealth. Hence the name of county balances in this con-
nexion.

By the statute of 1791, chap. 53, all these expenses, except
costs taxed in the Supreme Court, were borne by the coun-
ties, and no part of them charged to or refunded by the Com-
monwealth. By the several statutes of 1817, ch. 53, 1825,
ch. 117, and 1826, ch. 73, the liability of the Commonwealth
was successively extended, until it embraced the whole crimi-
nal expenditure, consisting of costs taxed in the Supreme
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Court, the Court of Common Pleas, the Municipal Court of
Boston, the police courts established in several counties, costs
taxed by justices of the peace, the pay of officers, and the sup-
port of prisoners who are State paupers, in prisons and houses
of correction. By the statute of 1839, ch. 156, the State is re-
lieved from this last item, and it is now, as formerly, paid by
the counties. This is the exception above alluded to.

The amount of the balances paid by the Commonwealth in
the year 1825, was $17,247 61. Since that period the amount
has been increasing, from year to year, until in 1839 it reached
the sum of $64,236 98, as will appear from the report of the
Treasurer, contained in document No. 6 of the House, printed
at this session. In 1840 the amount was $64,236 98. But had
the charge for prisoners in jails and houses of correction con-
tinued, the sum paid by the Commonwealth in that year would
have been about $Bl,OOO. There is reason to believe, from
past experience, that the amount of these balances, if the pres-
ent system continues, will still increase, and that at no very
distant period, it may reach a much larger sum than is now
paid. It becomes important, therefore, to inquire whether the
system itself is not defective, tending to a profuse expenditure
of the public money, and imposing an unnecessary burthen
upon the public treasury.

Under the present system, the state raises the revenue and
the counties disburse it, the state furnishes the funds, the Coun-
ties expend them. The natural and almost unavoidable conse-
quence is, a want of economy in the expenditure. The county
officers under whom this expenditure is made, feeling no im-
mediate responsibility to the people of their respective counties,
and being under only a remote responsibility to the government
of the State, will not be likely to exercise a severe economy in
their administration. The disbursements which they make are
made to citizens of their own counties, in the shape of jury fees,
witnesses fees, costs of court, costs taxed by magistrates, pay-
ments to officers for services in arresting and keeping offenders
against the laws, &c. There are various ways in which many
of these items may be very considerably increased or diminished
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as a greater or less degree of vigilance and scrutiny is observed.
The greater is not likely to be observed when the less is attend-
ed with no additional responsibility. Your committee do not
mean to cast any imputation upon the faithfulness of particular
officers. They only state the natural workings of a system
which places the counties and the State in an attitude of oppo-
site interests, making it the interest of the former, through the
claims of a large class of their citizens, to swell the amount of
expenditure which the latter has to pay.—Your committee beg
leave to introduce, as corroborative of this view of the subject,
the following extract from a very able report made by the
Attorney General to the Senate in 1839. “ Before these
county balances can be reduced to their former limits, or rather
before their constant tendency to increase can be effectively ar-
rested, a more exact distinction must be made by law in rela-
tion to those expenses which are now incurred in the general
administration of justice, and borne in unequal proportions by
the counties and the Commonwealth. The line of distinction,
if originally well defined, is growing fainter every day, and a
constant disposition is perceptible to throw off from the local to
the State Government, the burthen of as much of these ex-
penses as possible.”

There is another objection to the system deserving attention.
The officers who audit the account of this expenditure are ne-
cessarily the officers of the counties where it is incurred, and
their certificate that the money has been paid, is the only vou-
cher required by law at the State Treasury. Upon the present-
ment of the county treasurers’ accounts, so vouched, the balance
due to the counties must be paid by the treasurer of the Com-
monwealth. In this manner the disbursers of a large portion of
the public revenue, are made at the same time the auditors of
their own accounts ; a system which, it is believed, prevails in
the disbursement, of no other portion of the revenue of the
State, and cannot prevail in this without great liability to
abuse.—Then again your committee quote from the Attorney
General’s report:—“ In regard to the county treasurers’ accounts,
the Revised Statutes, Ch. 144, Sec. 10, provides the evidence
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which, when produced, shall be conclusive on this audit at the
treasury of the Commonwealth. For all those sums which, in
the foregoing table,” (an analysis of balances paid to county
treasurers in 1838,) “amount to $67,500, the certificate of
clerks of court is made a sufficient voucher. For the other
sum of $17,220, if it has been paid pursuant to certain orders,
and evidence of such actual payment is offered, the duty of the
treasurer of the Commonwealth is to pass the accounts, and of
the executive department to give a warrant for payment. The
system makes the counties the paymasters, and the efficient au-
ditors, and allows them substantially to settle their own ac-
counts.”—“lt may appear to superficial observation to be of
little moment, by what officers an account due from the public
is audited, or whether it be audited by one part of the public or
another. But the counties and the Commonwealth stand in
therelative position of two large debtorand creditor corporations,
with this difference between them, that the interest of the
counties is local, personal and operative on a numerous, influen-
tial and active class of intelligent citizens ; the Commonwealth
stands as an abstraction, isolated and alone."

But it may be asked why this part of the evil may not be
remedied by changing the mode of auditing the accounts, and
imposing it upon the treasurer, or some other officer of the
State. The inefficiency of such a change, as it appears to your
Committee, lies in this, that the expenditures are of such a na-
ture that the payment of them must be made at the time they
occur, and after payment is once made, the difficulty of cor-
recting any abuse is greatly enhanced. Moreover, it would be,
in a majority of instances, utterly impossible for an auditor at
the seat of government, to ascertain the correctness of charges
for expenses of this nature, accruing in distant parts of the
Commonwealth. This can be done with effect only by offi-
cers at the points where the expenditure takes place. When
these should feel that an exact and severe scrutiny was de-
manded, by the interest of the people for whom they acted,
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and by whom their doings would be inspected, such scrutiny
would undoubtedly be exercised.

For these reasons your Committee believe the present sys-
tem of supporting the administration of criminal justice to be
injudicious, and recommend that it be abolished, and that
henceforth the several counties pay the expenses of such ad-
ministration. They believe that by this change a great saving
of expense will be made to the people of the Commonwealth.
The expenditures will be substantially in the hands of those
who raise the revenue. The officers who have the immediate
charge of it, will be under the direct and constant supervision
of those who have the greatest interest in economy, and they
will feel a responsibility to the citizens of their own county,
which the Commonwealth fails to create.

Your Committee make this recommendation with the greater
confidence, because it accords with the general system of ad-
ministration which now and always has ptevailed in this Com-
monwealth, a system, the principle of which is to distribute, as
far as is practicable, the administration of public affairs to the
local authorities, and to impose upon tl)e local communities the
burthen of sustaining that administration. The contrary prin-
ciple, of drawing all such matters within the control and man-
agement of the government, thus extending and consolidating
its central power, has never been a favorite one with the peo-
ple of Massachusetts. Our municipal system of towns, and
provincial system of counties, giving to each the administra-
tion of their own concerns, and imposing upon each the sup-
port of their own institutions, is founded upon a principle
directly the reverse.

The great matter of making and sustaining public roads, a
subject of administration no less general in its character, and
scarcely less important than the administration of criminal jus-
tice, is confided entirely to the towns and counties. What
prudent man would advise a change in this particular, and
authorize the State to pay out of its treasury the expense of
building and supporting the roads of the Commonwealth ?
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Our system of public schools too, is founded upon the local
principle. The State makes the laws by which they are regu-
lated and supported, but the towns execute and administer
them. They raise the necessary funds for their maintenance,
and superintend the expenditure. The people who pay are
made to feel a deep interest in the disbursement of the school
revenue, and a severe economy is every where exacted of their
agents.

■o

The State pauper system is a departure from the local, and
an adoption of the central principle, and your Committee be-
lieve that a better illustration of the want of economy, which
that principle engenders, could not be given. The abuses
under it, heretofore, have been notorious, and even at the re-
duced rate which the State now pays, they probably continue.

The administration of criminal justice, as at present con-
ducted, is a similar departure from the local principle, and has,
as there is abundant reason to believe, been attended with a
similar want of economy.

The relation of this subject to the finances of the Common-
wealth is important, and though the fiscal affairs of the State
are entrusted to another committee who are abundantly able to
discharge their whole duty, the members of this trust that the
intimate connection of the two subjects will justify a few
remarks upon it here.

The expenditure of the Commonwealth exceeds its income.
This excess, according to the estimate of the Finance Com-
mittee, will amount at the end of the present year to $30,000.
To meet this excess some provision must be made, either by a
reduction of expenses, or by an increase of revenue. It is to
be hoped that a considerable reduction in the ordinary expenses
of the government may be made, but whether it will equal the
deficit, the House can judge better than their Committee.

No increase of revenue is to be expected from existing
sources, but rather a diminution. The bank tax which is the
principle source of revenue, has been diminishing for several
years past, and will probably be diminished still further. The



[Jan.8 EXPENSES OF CRIMINAL JUSTICE.

auction tax is of comparatively small amount, and cannot in
any event greatly vary the result. One half of the proceeds
of the public lands are pledged to the payment of the scrip
issued in payment of the Commonwealth’s subscription to the
capital stock of the Western Rail-road, and the other half is
permanently appropriated to the increase of the Massachusetts
school fund. These are all the considerable and permanent
sources of revenue. If then there should be no considerable
reduction in the expenditure, the deficit in the treasury cannot
be supplied fiom these sources.

But besides the excess of expenditure over the regular in-
come, the Commonwealth has embodied a debt of $294,137,
for the payment of which provision must soon be made. The
Commonwealth’s portion of the Massachusetts claim, when it
shall be received, will be available for this purpose, as far as it
will go. By the letter of the Secretary of war to the Speaker
of the House of Representatives of the United States, dated
December 23, 1837, it appears that $272,716 14, has been
audited and allowed as due by the proper officers of the United
States Government; it is, however, still contended by others,
that no sufficient audit even of this amount has been made,
and we know that though reported by the Secretary of war,
Congress have refused its payment. Should this sum be paid
in the course of the next year, one third of it belonging to the
State of Maine, $lBl,BlO will come to the treasury of Massa-
chusetts, and consequently $112,327 of the debt of $294,137,
will remain to be provided for.

Your Committee think the measure recommended in this
report the best that can be adopted, to meet the deficit which
may exist in the ordinary revenue, and to provide a sinking
fund for the payment of the balance of this debt. The
strongest objection that can be made to it, is that this mode of
adjustment will operate somewhat unequally upon the coun-
ties. It is believed, however, that this objection will not be
found to possess much weight. It is conceded on all hands
that unless some measure be adopted to relieve or replenish the
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treasury, resort must be had to a State tax. If a sum equal to
the amount of the county balances were assessed upon the
Commonwealth, and the amount apportioned to each county
were compared with its balance, it would be found that the
loss suffered by any county by this inequality would be incon-
siderable in proportion to its means, and would hardly be percep-
tible in a county tax. And in those cases where a small loss
would thus take place, the saving in expenditure by the adap-
tion of the system proposed would more than compensate such
loss. If the revenue were sufficient to pay the expenses of
the government, the objection would have great weight, be-
cause it would be imposing an unnecessary burthen upon the
people. But it must be borne in mind that the revenue is not
sufficient, and if the burthen is not borne in this way, it must
be in some other. When, therefore, the superior economy of
this mode is considered, the argument in its favor greatly pre-
ponderates.

In conclusion, therefore, your Committee recommend the
change proposed, both as a measure of economical administra-
tion, and of financial policy, and report the accompanying bill.

Per order of the Committee,

THOMAS KINNICUTT, Chairman.
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1 Sec. 1. All costs and expenses arising in the ad-
-2 ministration of criminal justice shall be borne by and
3 paid in the several counties in which they occur, out of
4 the treasury of said county, and all provisions of law
5 now existing for the reimbursement of said costs and
6 expenses by the Commonwealth are hereby repealed.
1 Sec. 2. All fines imposed by any justice of the
2 peace, or police court, by the Municipal Court of
3 the city of Boston, by the Court of Common Pleas,
4 or by the Supreme Judicial Court, and all monies re-
-5 covered on any recognisance forfeited to the Com-
-6 monwealth, and paid into the treasury of the county
7 in which the same are imposed or recovered, shall be
8 holden for the use of such county, toward the payment
9 of the costs and expenses aforesaid.

AN ACT
Concerning the Expenses of Criminal Justice.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same

,
asfollows :

Commontoealt)) of

In the year One Thousand Eight Hundred and Forty-
One.






