
HOUSE No. 20.

In Senate, Jan. 15, 1841.

Ordered, That the Committee on the Judiciary consider and
report on the expediency of repealing an Act relating to Di-
vorce, passed April 17th, 1838.

Attest,
CHAS. CALHOUN, Clerk.

Comraoiitocaltt) at JHasssrtjußrtts.
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AN ACT
Relating to Divorce.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 The Act relating to Divorce, passed on the seven-
-2 teenth day of April in the year one thousand eight
3 hundred and thirty-eight, is hereby repealed. Provi-
-4 ded, however, that this Act shall not affect any appli-
-5 cations for divorce, where proceedings are now pend-
-6 ing in any court in this Commonwealth.

Senate, Jan. 19, 1841.

Passed to be engrossed. Sent down for concurrence.

CHAS. CALHOUN, Clerk.

(rommtmtoralUj of JHaßsartjuattts,

In the year One Thousand Eight Hundred and Forty-
One.
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House of Representatives, Jan. 22, 1811-

The Committee on the Judiciary, to whom was referred a
Bill from the Senate relating to Divorce, report the same with-
out amendment.

For the Committee,
J. GILES.

Comniontoealtf) of JHassatfjtisetts.
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House or Representatives, Jan. 29, 1841.

Ordered, That the Bill relating to Divorce, be committed to
a Select Committee, with instructions to inquire what altera-
tions. if any, are needed in the laws of this Commonwealth,
relating to Divorce : and

Messrs. Bartlett, of Lowell,
Boston,Bigelow, of

Hinckley, of Barnstable, and
Walley, of Roxbury, are joined.

L. S. CUSHING, Clerk.

eommontotiati) of JHassartjttfijttto.
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House or Representatives, Feb. 3, 1841.

The Select Committee, to whom was referred a bill relating to

divorce, by an order of the House of the 29th January, 1841,
with instructions to inquire what alterations, if any, are need-
ed in the laws of this Commonwealth, relating to divorce,
submit the following

Your Committee do not feel themselves called upon to go
into any general discussion of the nature, origin and founda-
tion of the marriage covenant, and after a few preliminary re-
marks, they will proceed to a brief and explicit statement of
some of the reasons, which have led them to recommend a
modification in our laws of divorce, a modification consisting in
an extension of the causes for which divorces may be decreed
by the courts.

Your Committee are fully aware of the wide differences of
opinion and of practice, which have always prevailed, and
which still prevail, in relation to this subject. The history of
legislation respecting divorce, among different nations, and at
different periods, from the age of the patriarchs to the present
time, and the actual differences in the existing laws, sufficiently
attest the extent of these diversities.

Under the Mosaic dispensation, a divorce by the husband,
from the bonds of matrimony, was very easily obtained, since
he had only, of his own free will, and, according to the most

eommonfcmiltfj of
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prevalent interpretation of the law, on the most frivolous pre-
tences, to put his wife away. By the introduction of Chris-
tianity, a new doctrine was promulgated, and according to the
strict letter of the commandment, but one ground of divorce
was admitted, and that was adultery. It has, for many centu-
ries, been the general policy of Christendom to hold the mar-
riage covenant indissoluble, except for very grave and weighty
reasons, although the “ strong rigor” of the scripture text has
been very extensively, and for a long period of time, departed
from,—the limitation of the grounds of divorce to adultery
alone, having been over-stepped by the legislation of most
Christian nations of the Protestant faith. In Catholic countries
marriage has generally been regarded as a sacrament, regulated
by ecclesiastical tribunals, and held to be indissoluble. The
Canon law permits divorces for some causes, which may have
existed at the time of the marriage, but not for any which may
have subsequently occurred. In England divorces from the
bonds of matrimony can be decreed only by act of Parliament,
for adultery ; while in Scotland the law admits, as grounds of
divorce, infidelity to the marriage vow, and wilful desertion, by
the husband, for a period of four successive years.

The same wide differences exist in the legislation of the sev-
eral states of our confederacy. In some of them divorces are
granted only by legislative enactment; in others by the judi-
cial tribunals. In some of them the grounds of divorce are
confined to impotency and adultery, while in many others
these grounds are extended to abandonment, conviction for an
infamous crime, neglect to provide, imprisonment for a term of
years, habitual drunkenness, extreme cruelty, and, in one or
two instances, to any causes, which, in the judgment of the
proper tribunal, may be deemed good and sufficient. In our
own State the causes of divorce, d vinculo matrimonii,—or
from the bonds of matrimony, are, by the Revised Statutes,
three ; —impotency, adultery, and a sentence of confinement to
hard labor in the State Prison, or in any jail or house of correc-
tion, for a term of seven years or more. By a law of eighteen
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hundred and thirty-eight, desertion for a period of five years
was also made a ground of absolute divorce. Divorces, a mensa
et thoro, or from bed and board, may be decreed, in cases of
extreme cruelty, or utter desertion in either of the parties, and
on the libel of the wife, when the husband shall grossly, or
wantonly and cruelly, neglect to provide for her maintenance.

Your Committee respect and honor the sentiment from
which has sprung the rigid and hard system of legislation
relating to divorces, and which still sustains this system; and
they would be slow, themselves, to rush into the opposite ex-
treme. This sentiment regards with a kind of mysterious
reverence and awe the marriage relation, and it looks with
alarm upon every thing, which may seem, however remotely
and slightly, to weaken this feeling. It looks upon the indis-
solubility of the conjugal covenant as a strong safeguard
against licentiousness, and the surest guaranty of the sacred-
ness of the covenant itself, it demands, therefore, that how-
ever common and however aggravated may be the instances of
individual suffering, which are occasioned by this rigorous
legislation, they shall be submitted to, on account of what it
considers the general good of society.

Did your Committee believe these views to be sound, and
these principles to be founded in nature and borne out. by
experience, they would not ask for any modification of the
present laws ; —certainly, they would not ask for any relaxa-
tion of their strictness. But they consider these views and
principles to be, in many respects, erroneous and defective; at
any rate, they consider them to be true only to a limited ex-
tent, and with great qualification. They believe that an
undue and exaggerated importance has been attached to them.
Among the manifold influences which go to determine the
morals and manners of a people, this one, of the difficulty or
the facility of legal divorce, they believe to be of less conse-
quence than has generally been supposed.

There are few subjects more complex, more difficult of
exact analysis, and few more frequently misapprehended, than
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those which relate to the effects upon the moral condition of
communities, of single forms of belief, habits of thought, cus-
toms, usages, laws, or institutions. It would be easy to multi-
ply illustrations of the truth of this remark. Your Committee
will allude to one only, and they allude to this, because it will
be readily understood;—-they mean the connexion which
exists, or which has been supposed to exist, between the
amount of crime in a community on the one hand, and the
penal code of the same community on the other. Among the
almost infinite variety of circumstances, which go to determine
this single question,—the amount of crime

,
—how very small

is that of the severity or the mildness of the penalties which
are affixed to its commission.

The same misapprehension, the same delusion, which still
so extensively exists in regard to the relations of divorce, for a
long time prevailed, almost universally, in regard to the effects
of the severe and vindictive punishment of crime. And this
misapprehension, in both cases, to a considerable extent at
least, probably arose from a similar cause. Divorce, and the
state of morals, in one very important respect, stand in close
apparent proximity;—crime and punishment, in the same way,
stand in like apparent proximity. This proximity has been
mistaken for a natural relation of cause and effect. A wiser
appreciation of the matter, a better understanding of the con-
stitution of the human mind, and of the motives of human
conduct, and a careful study and observation of nature and
history, have dispelled and are dispelling the misapprehension,
so far as crime and punishment are concerned. It is coming to
be seen, that no severity of punishment can be much relied
upon for the prevention of crime. Experience shows,—what
a true knowledge of the human mind might have told in ad-
vance,—that the most sanguinary code is, in itself alone,
almost impotent as a means of preventing crime.

The analogy will hold strictly true between this subject and
that of divorce. Just as the amount of crime among a people,
depends upon, grows out of, is determined by, ten thousand
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various, combined, cooperating influences, independent, alto-
gether, of the punishment which the law metes out to the
crime, after it has been committed, —so will it yet come to be
seen, that the purity of a community, the sanctity of the mar-
riage tie, the true moral inviolability and sacredness of the con-
jugal relation, depend, also, upon many and powerful influences,
among which, this of the difficulty or facility of legally dis-
solving this relation may indeed be one, but one of minor and
subordinate importance.

Your Committee believe, that the cause of justice and hu-
manity requires that the grounds of divorce in this Common-
wealth should be extended. They believe that the happiness
and well-being of many individuals will be promoted, and that
the sanctity of the marriage relation will be increased and se-
cured, instead of being diminished or destroyed by this legis-
lation. The cases are, unhappily, somewhat numerous in our
community, in which all the higher and holier ends of this re-
lation are entirely defeated, and worse than defeated, and in
which utter, unmitigated, and hopeless misery is inflicted upon
an innocent and unoffending party, by circumstances which
our laws do not admit as causes of divorce. Habitual drunk-
enness, either by itself, or combined, as it almost always is,
with idleness, improvidence and cruelty, is, probably, the most
common of those circumstances. There is, your Committee
may safely presume, no member of this House, who has not
personal knowledge of such cases ; —cases where the wife and
mother, worn down, dejected, heart-broken, the light, of her life
gone, her affections blasted, her hopes all cut off, is subjected,
day after day, for long and heavy years, to the cold looks, the
insolent and brutal abuse, and often to the blows of the man,
whom the law calls her husband. It seems to your Committee
hardly anything better than mockery, to talk about the danger
of sullying the sanctity of the conjugal relation, by dissolving
such ill-starred and unnatural unions as these. The better and
nobler ends of the covenant are all lost, so far as the principal
parties are concerned, while the children of such unions are

2
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exposed to almost inevitable moral perdition. Such a home is
little better than an abode of evil spirits, and the injured and
suffering party, should at least have the aid and sanction of the
law in cutting herself loose from the bondage of such intolera-
ble oppression.

Your Committee, therefore, believe, that the Bill referred to
them, ought not to pass, and they also recommend the passage
of the accompanying Bill.

ELISHA BARTLETT, Chairman.

order of the Committee,
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House of Repkesentatives, Feb. 3, 1841.

The minority of the Committee to whom was referred a bill
relating to divorces, with instructions to inquire what altera-
tions, if any, are needed in the laws of this Commonwealth,
relating to divorce, respectfully

That in the opinion of the minority, the bill which has been
referred to this Committee ought to pass.—and that no further
legislation is needed upon the subject of divorce.

From much of the reasoning, and many of the statements of
the Committee’s report, the minority do not dissent.

Much may well be said upon the trials incident upon an un-
happy connexion in marriage. But these examples by no
means prove, that the happiness of the community would be
promoted, or the rights and harmony of society be better main-
tained, if the laws should be so modified, as that divorce from
the bonds of matrimony could be easily obtained.

The interest of society demands that the comfort and happi-
ness of each and every individual should be protected. The

eommontoialti) of
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rights of children are not to be overlooked or lightly esteemed.
The influence which is exerted upon them in their early days,
is hereafter to be acted out by them, and society is to be better
or worse, according as that influence has been good or bad.
We do not contend that the rights and interests of children
may not often suffer at the hands of a profligate parent,—but
we believe that society is exposed to less risk from this quar-
ter, than from making divorces an easy matter, of frequent oc-
currence.

The fact that it is very difficult to obtain an entire divorce,
has a tendency to prevent persons from hastily entering upon
married life—and having once entered it, they form the habit
of overlooking the failings of each other, and yielding their
private preferences to promote the happiness of the family.

Take away these salutary restraints, grant divorce in the case
of drunkenness, lunacy, &c., and we should soon find that it
was an easier matter to cure drunkenness and lunacy, than to
preserve the respect which has hitherto been entertained in this
Commonwealth, for the marriage state—and to maintain the
peace and order, and regularity of families, as in times past.

' But three years have elapsed since the law of 1838 was en-
acted, and yet two cases of almost unquestionable collusion,
have been stated to your Committee by gentlemen of this Leg-
islature.

It is said that instances of collusion have happened under the
law, in cases of adultery. They certainly would be of less
frequent occurrence, because, in addition to the disgrace which
public sentiment attaches to the commission of that crime, it is
also an offence punishable by our courts, and if the law of 1838
is to stand, the minority would feel bound to propose, that
where divorce under that act should be obtained, by any manner
of collusion, the persons so colluding should, on conviction, be
sent to the State prison for a term of years.

Thus far the minority have argued against the policy of the
law of 1838, and of any relaxation of the divorce laws, believ-
ing that the true interests of the community, the happiness of
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all, and the rights and harmony of families and children, in
particular, are most effectually promoted by upholding the mar-
riage institution, and making it extremely difficult to sunder
this relation, when once formed.

But we have stronger ground than any and all matters of
human policy and expediency. It appears to the minority, that
the command of our Saviour is explicit in this matter. His
language is, “ Whosoever shall put away his wife, except it be
for fornication, and shall marry another, committeth adultery :

and whoso marrieth her which is put away doth commit
adultery.” Could language be more explicit ? But, say the
Committee, the rule of Scripture has not been uniform on this
subject. Moses allowed divorce on easier terms. Very true,—
but says our Saviour, it was “ because of the hardness of their
hearts,” it was a matter of temporary expediency ;

“ from the
beginning it was not so,”—such was not the origin of the in-
stitution. The Creator intended that the connexion should be
inseparable when once formed. The English authorities have
always taken this view of the matter, and for a long time they
were unwilling to divorce from the bonds of matrimony, even
in cases of adultery.

An English lawyer summing up the law of divorce, makes
the following among other statements :—“ The Divine revealed
law assigns incontinence as the only cause why a man may put
away his wife and marry another.” “In England, adultery is
only a cause of separation from bed and board ; for if divorces
were allowed to depend upon a matter within the power of either
of the parties, they wouldprobably he extremely frequent.” “ Di-
vorces, a vinculo matrimonii, for adultery, have latterly been
granted by Act ofParliament; but to prevent fraud and collusion,
the two Houses examine witnesses as to the adultery of the wife,
and require that the husband should have obtained a sentence
of divorce in the spiritual courts, and also a verdict, with dam-
ages, in a court of law against the adulterer, unless where the
adultery is proved by satisfactory evidence, and it is impossible
for the husband to obtain a verdict in an action at law.”
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So strict is the English law, and the very ground assigned
as the reason for not granting the divorce by courts of law,
even in the case allowed by our Saviour, is the danger of col-
lusion. With how much more force does this argument apply
in reference to those cases which are not admitted by the Sa-
viour as sufficient cause for divorce !

A distinguished writer in our own country, speaking on this
subject, says as follows : —“ Indulgence had been given by the
law of Moses; but that indulgence was to cease, and the mar-
riage relation to be brought back to its original intention. Only
one offence was to make divorce lawful. This is the law of
God. And by the same law, all marriages which take place
after divorce, where adultery is not the cause of divorce, are
adulterous. Legislatures have no right to say that men may
put away their wives for any other cause ; and where they do,
and where there is marriage afterwards, by the law of God
such marriages are adulterous.”

We are aware, that it may be urged in argument, that it is
unsafe in legislation to draw arguments from the Scriptures,
because we may place a wrong construction upon passages and
thus make them speak a language which was never intended.
The present case, we apprehend, is not one of this description,
because it is a matter of plain command ; and what our Saviour
has enjoined upon us as individuals, surely we are not at lib-
erty to violate as legislators !

It has been said by some indeed, that the language of St.
Paul in 1 Cor. vii. 15, warrants divorce in cases of extreme
dissention. “A brother or sister is not under bondage in such
cases.” A careful examination of the passage, however,
shows us that such a construction would not only be directly
at variance with our Saviour’s teaching, but equally so with
Paul’s own language in the 10th and 11th verses—“Let not
the wife depart from her husband ; but and if she depart let
her remain unmarried or be reconciled,” &c.

The most that can be gathered from this passage, in our
opinion is, that there are causes of divorce so far as to secure
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the innocent party a separate maintenance, perfect immunity
and protection in the enjoyment of separate rights and separate
earnings, but not from the bonds of matrimony. But we shall
be told this severe rule operates hardly in some particular cases,
and attaches deserving persons to unworthy objects, when they
might make a happier union. We do not doubt it; and what
good rule is there, that does not sometimes work hardly and
produce apparent mischief? We believe that our construction
rests alike upon experience, sound policy and the precepts of
Jesus Christ. And we wish that our Legislation should be
governed by these principles.

When two persons enter into the marriage relation, they do
not merely make a civil contract by breaking which they can
be exonerated on the payment of damages, it is a higher,
holier, and far more important relation. It is an institution of
divine origin and should ever be so regarded. In the language
of the Church of England, one partner takes the other “ for
better for worse; ” let it be so understood;—and while, by
granting divorces on all proper and needful occasions, a
mensa et thoro, we do all in our power to relieve and protect
the unfortunate and the distressed, let us be careful that we do
not go beyond the limits assigned for our jurisdiction, remem-
bering the command—“ What God hath joined together, let not
man put asunder.”

The minority therefore recommend, that the bill which has
been referred to the Committee, repealing the law of 1838,
should pass, and that divorce from the bonds of matrimony
should not be allowed in any cases other than such as are
already provided for by law.

SAMUEL H. WALLEY, Jr.
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AN ACT
Relating to Divorce.

13E it enacted hy the Senate and House of Representa-
tives in General Court assembled, and hy the authority of
the same, asfollows :

1 Sec. 1. A divorce from the bond of matrimony
2 may be decreed for the cause of extreme cruelty and
3 habitual drunkenness in either of the parties.
1 Sec. 2. When a divorce is decreed for the causes
2 aforesaid, the same proceedings shall be had touching
3 the estate of the wife or the alimony to be allowed
4 her, as in the case of divorce on account of wilful
5 desertion, or for confinement of the husband to hard
6 labor.
1 Sec. 3. Habitual drunkenness within the meaning
2 of this statute, shall be a continuance in habits of
3 constant intoxication for the space of three successive
4 years or more.
1 Sec. 4. Whenever a divorce from the bond of
2 matrimony shall be decreed for any cause allowed by
3 law, the guilty party shall forever be subject to the
4 same disabilities and penalties as if the divorce had
5 not been decreed.

(Hommontoealtij of JHassactmsctts,

In the Year One Thousand Eight Hundred and Forty-One.


