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Your petitioners—inhabitants of the town of Great Barring-
ton, in the county of Berkshire, respectfully represent, that, in
their opinion, the law of this Commonwealth, giving right to
any person to erect and maintain “a water-mill and a dam to
raise water for working it,” and thereby to overflow the lands
of others against their consent, for a compensation, settled and
determined by legal process, is unjust and oppressive, an inju-
rious infringement of the right of property, and a perversion
and misapplication of that provision of the Constitution of the
Commonwealth, which prescribes that “ whenever the public
exigencies require, that property of an individual shall be ap-
propriated to public uses, he shall receive a reasonable compen-
sation therefor,” by the authority of which provision alone,
your petitioners understand the law to be enacted.

They further represent, that the remedial proceedings re-
quired by the Revised Statutes, Chap. 116, are unnecessarily
complex, dilatory and expensive, and, in their effect, a denial
of justice in many cases. The trouble and expenses of litigation
exceeding the amount of the injury sustained, so that those in-
juriously affected, are compelled to abide the injury, or pay
more for a “reasonable compensation” than it is worth. That
in the opinion of your petitioners the question, whether the
lands ofthe complaining party have been flowed or not, should be
settled by the jury called out upon the view, and not by the
jury in court, saving thereby to the party the delay and charges
of two jury trials :—that all persons injured by the same dam
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and flowing, should have a right to join in petition and com-
plaint, and that such proceedings should be had thereon, as are
provided in cases of damage done by the laying out of high-
ways, unless good cause be shown to the court for the institu-
tion of several proceedings.

Your petitioners therefore pray, that the law aforesaid, may
be repealed, or so modified, as to require the party erecting a
mill and dam, to acquire the right of flowing by contract, with
the party to be injured by its exercise. And should not the
repeal of said law be thought expedient by your honorable bo-
dies, they pray that the proceedings under the statute aforesaid,
may be so altered as to submit the question aforesaid, to the
jury called out by virtue of the warrant to the sheriff, and that
all persons injured by the same dam and flowing, may join in
complaint and petition, and their right be determined by the
same jury under joint proceedings.

Philip Barnes, David W. Budsley,
G. Pynchon, Barzillai Beckwith,
Rowland Scharfield, P. D. Whitmore,
Geo. W. Gibson, Samuel L. Lewis,
H. Lathrop, Frederick Lewis,
Samuel Rosseter, John H. Coding,
W. Robbins, Gilbert Munson,
Mark Rosseter, Thomas Lyons,
B. W. Pattison, Benjamin Peabody,
E. P. Woodworth, Julius Dresser,
Edmund Pixley, John M. Perley,
W. L. Hollister, John J. Decker,
George Turner, F. H. Shirts,
Nathan Peck, Casper Hollenbeck,
Moses Burr, John P. Hollenbeck,
David Humphrey, B. W. Turner,
Ansyl Ray, Washington Adams,
Isaac H. Rice, Irwin D. W. Baldwin,
A. P. Ray, Horace Tickner,
Lebbeus M. Pixley, Augustus Tobey,
Jacob Pixley, Ralph Lewis,
Levi Hyde, John Lewis.
Erastus Beckwith,

Great Barrington, 18th January, 1841.
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The Committee on the Judiciary, to whom was referred the
petition of sundry inhabitants of Great Barrington, complain-
ing of the injurious and unjust operation of what is com-
monly known as the mill act, and suggesting the propriety
of various modifications of the law, and among others that of
permitting any two or more separate owners of lands, injured
by the same dam, to join in one complaint,

That with regard to all matters in said petition, but the last-
named therein, it is inexpedient to legislate thereon, but upon
the subject of joining several complaints, they report the ac-
companying bill.

Per order.
B. GORHAM.
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AN ACT
Relating to Mills.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 That in all cases of complaint, for damages done to
2 laud by erecting or maintaining any mill-dam, as pro-
-3 vided in the one hundred and sixteenth chapter of the
4 Revised Statutes, any two or more persons suffering
5 damage from any mill-dam, whether jointly or separ-
-6 ately interested in lands injured by the same dam,
7 may join in said complaint, and their cases may be
8 heard before the same jury, and the jury may assess
9 joint or several damages, as the interest and title of

10 the complainants may require, and judgment and exe-
-11 cution for costs and damages shall be had in conform-
-12 ity thereto.
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In the year One Thousand Eight Hundred and Forty-one.


