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Representatives, Feb. 5, 1841.

The Committee on Probate and Chancery, to whom was referred the petition of the County Commissioners of the County
of Essex, relative to the will of the late Martha Johonnot,

REPORT:
That said petition sets forth, —that George S. Johonnot, late
of Salem, in said county, by his last will and testament, which
was in due form of law approved in May, 1836, after providing
for the payment and discharge of sundry trusts and legacies,
bequeathed and devised all the residue of his estate in trust for
the purpose of erecting and maintaining a lunatic hospital in
said Salem or its vicinity, for the benefit and use of the insane
of said county —and gave his wife, Martha Johonnot, power
and authority to make a testamentary appointment and disposition of all his real and personal estate, of which he should die
seised and possessed, in such manner as she should deem expedient and proper, except in certain cases in said will mentioned.
That in pursuance of said authority, the said Martha Johonnot,
on the 17th day of May, 1836, made her last will and testament, which was duly approved in July last, by which she
provides for sundry legacies and annuities, and then bequeaths
the residue of said estate, real and personal, “to the Board of
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Trustees of the State Lunatic Hospital at Worcester, and thensuccessors, forever, upon the special trust and confidence, that
they shall invest the same, and expend the annual income
thereof, or so much thereof as may be necessary, for the relief
and support of such poor insane persons, as may from time to
time be committed to said hospital from the several towns in
said county of Essex, and who may, in the judgment of said
trustees, be unable to support themselves therein ; and if, from
any cause whatever, the foregoing devise for the benefit of such
poor insane persons cannot take eifect consistently with the
rules of law, she then gives and devises all the residue of said
estate, real and personal, to said Board of Trustees and their
successors, in trust for the Commonwealth of Massachusetts, to
be used and improved for the maintenance of insane persons,
and for the benefit of said Institution.”
The petitioners further represent, that by said will, provision
is made for several annuities, which the executor is requested
to purchase, within one year from the death of the testator, of
some incorporated company, or other safe way, and deliver to
the annuitants certificates therefor ; that said annuities, if purchased of any incorporated company at the present rates, would
leave only, for the use of said hospital, a sum not exceeding
eight thousand dollars ; and that if the county of Essex,
through some constituted authority, may be empowered to assume the liability of said annuities, and to provide for the payment thereof, a residue of said estate, as they believed, may be
eventually realized for the benefit of said hospital, of from forty
to fifty thousand dollars. They therefore pray that the requisite authority may be given to the county of Essex, and that
the Board of Trustees of the said hospital may receive and
hold the said property for the sole use and benefit of the insane
poor of said county of Essex ; agreeably, as they allege, to the
benevolent design of the said George S. and Martha Johonnot.
It appeared from the testimony before your Committee, produced by said county commissioners, that the property left
to said hospital, amounts to about forty-five thousand dollars,
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which sum is charged with annuities to twenty-three different
persons, amounting to twenty-five hundred and twenty dollars,
and they are to continue during the natural lives of said several annuitants, nearly one half of whom are at present under
thirty years of age—and that at the present rate of annuities,
at the Hospital Life Insurance office in Boston, it would require thirty-seven thousand dollars to purchase said several annuities, leaving a balance for the State Lunatic Hospital of
only eight thousand dollars. While, on the other hand, if said
fund were properly invested, and the said annuitants made
secure, in the several sums due them, by the Commonwealth,
or the county of Essex, the interest on the same would, at 6
per cent., even at the present time, exceed the amount of said
annuities—and as they, from time to time, ceased by the death
of said several annuitants, the surplus would continually increase, and at last the whole forty-five thousand dollars would
be entirely free from any charge, and its whole income would
then accrue to the said hospital, agreeably to the wishes of said
testator.

At the hearing before your Committee, the Trustees of the
State Lunatic Hospital were present, and stated their objections
to receiving said bequest for any other purpose than for the
general uses of the hospital. They were satisfied that, by the
present law, they had no authority to receive the same for the
benefit of the people of one portion of the Commonwealth, and
they contended, that even if they had such authority, it would
be better for the institution to abandon the whole bequest,
rather than to receive it upon such terms—that it could not be
carried into effect without great difficulty, and that its direct
tendency would be, to fill the hospital, already too much
crowded, with the insane from the county of Essex, to the exclusion, oftentimes, of patients from other parts of the Commonwealth, who would receive greater benefit from the institution—and that it would often impose upon the trustees unpleasant and disagreeable controversies with the selectmen and
other officers of the several towns in said county, and that
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thereby odium might be cast upon an institution, Avhose benevolent action extends to the whole people of the Commonwealth,
and which, in return, should receive from them, if nothing
more, at least their good wishes and kind regards.
On examination of the will of said George S. Johonnot, it
appears that he gave the residue of his property, “for the purpose of purchasing, if no one will give it, a piece of land in
Salem or the vicinity, whereon to erect, and have ample
ground for other purposes, a stone or brick building, with slated
roof, and as nearly fire-proof as may be, calculated for a lunatic
hospital, for the reception of the insane of Essex County, in
the first instance ; to be extended to other places whenever the
funds will admit.” In this there appears to be no intention to
confine the benefits of the institution to Essex County, other
than from the necessity of the case, arising from its limited
means ; for he expressly provides that it shall be extended to
other places, as soon as its funds would authorise such an extension. His bequest was to lay the foundation of a great
benevolent institution, whose benefits, daring its infancy, were
to extend to his neighbors, first, and as its means should increase, it would bring others under its fostering care. The
will of Mrs. Johonnot, which is now chiefly to be considered,
is equally liberal—-for she expressly provides that if, by the
rules of law, her bequest cannot enure to the benefit of the
poor of Essex County, it shall then go for the benefit of the
hospital, and its income may be applied for its general interests,
thus shewing that her liberal spirit was not limited to a particular section of the Commonwealth, but extended to all the poor
and unfortunate, who should find relief within the walls of
that glorious institution.
Your Committee were satisfied, that by the present law, the
trustees had no authority to receive said bequest for any other
purpose than the general uses of the hospital, and that it would
be inexpedient, as well as injurious to the institution, to receive it for any other purposes. They do not believe that the
benevolent designs of said testators would thereby be carried
into effect, but, on the other hand, they think they would be
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They would by no means discourage
others from making bequests to that excellent and philanthropic
institution ; but, on the other hand, they would express a hope
that those who have ample means, will be guided by the same
generous feelings, and will be induced to increase its means
and enlarge its sphere of action, until its accommodations are
so extended, that all that unfortunate class of our fellow-men,
who are deprived of the light of reason, may be partakers of its
benefits and consolations.
They think that said fund should be received by the trustees
for the general uses of the hospital; and in order to secure the
whole principal to the purposes for which it was designed, as
stated in the will of the said George S. Johonnot, they recommend that the Commonwealth should assume the payment of
said annuities, or cause the same to be discharged from the income of said fund—and that the same, after paying said annuities, be pledged to the exclusive use of the State Lunatic Hospital at Worcester, the income of which shall forever be appropriated to the general purposes, and for the sole benefit of said
institution.
In order to carry these views into effect, your Committee
report the accompanying resolves.

practically defeated.

order of the Committee.

WILLIAM BRIGHAM.
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In the year One Thousand Eight Hundred and Forty-one.

RESOLVES
Concerning the Will of Martha Johonnot, and the State
Lunatic Hospital at Worcester.
Whereas, Martha Johonnot, late of Salem, in the County
of Essex, widow of George S. Johonnot, in pursuance of
a power of testamentary appointment, contained in the
will of her husband, did, after making certain devises and
bequests, devise and bequeathe all the rest and residue of
the estate of her said husband, real and personal, to the
Board of Trustees of the State Lunatic Hospital at Worcester, and their successors forever, upon the special trust
and confidence that they should invest the same, and expend the annual income thereof, or so much thereof as
may be necessary, for the relief and support of such poor
insane persons as may, from time to time, be committed
to said Hospital, from the several towns in the County of
Essex, and who may in the judgment of said Trustees, be
unable to support themselves therein ; and if said devise
could not take effect consistently with the rules of law,

HOUSE—No. 25.

1841.]

7

devised and bequeathed the said residue of said estate to
said Board of Trustees, and their successors, in trust for
the Commonwealth of Massachusetts, to be used and improved for the maintenance of insane persons, and for the
benefit of the institution. And ivhereas, said devise and
bequest, for the benefit of such poor insane persons of the
County of Essex, cannot take effect, according to existing rules of law, —therefore
Resolved That the Trustees of the State Lunatic Hospital at Worcester be, and they hereby are, authorised and
required to demand and receive of the executor of the said
Martha Johonnot, the devise and bequest aforesaid, to
hold the same in trust for the Commonwealth, to be used
and improved for the maintenance of insane persons, and
,

for the benefit of the institution, and when received, to
invest the same in good and sufficient mortgages of real
estate, and to appropriate the income thereof in the manner hereinafter provided.

Resolved That said Trustees may assume the liability
of paying any or all of the several annuities, for which provision is made in said will of said Martha Johonnot, and
may issue certificates therefor to the several annuitants,
and said certificates shall be signed by the Trustees aforesaid, and by the Treasurer and Receiver General of the
Commonwealth, who, in behalf of the Commonwealth,
shall guaranty the payment of the annuities for which certificates are so issued—and upon the issuing of said certificates, said Trustees shall receive the fund provided in
and by said will, for the purchase of said annuities, and
shall hold and invest the same for the purposes and in the
manner provided in the preceding resolve.
Resolved That the annuities so assumed, shall be payable at the office of the Treasurer and Receiver General,
,

,
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and shall be paid by him at the times expressed in said
certificates, and the income of the fund received by said
Trustees, under said will, shall, so far as the same may be
necessary for that purpose, be appropriated for the payment of said annuities ; and in case the income of said
fund shall, at any time, be insufficient therefor, said Trustees shall appropriate so much of the principal of said fund
as may be necessary for the payment of the same ; and
said Trustees shall, at such times as may be necessary for
the purpose in each year, pay to the Treasurer and Receiver General, out of the income or principal of said fund,
a sum sufficient to enable him to pay said annuities as the
same shall fall due.
Resolved, That said Trustees may, at any time, with
the assent of the Governor and Council, purchase the
right of any or all of said annuitants, in and to said annuities, and may pay from said fund so much as may be
necessary therefor.
Resolved That all the income of said fund, not required
for the purposes aforesaid, shall be appropriated by said
Trustees, to the general use of said Hospital.
,
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MINORITY REPORT.

House or Representatives, Feb. 5, 1841.
The Minority of the Committee on matters of Probate and
Chancery, to whom was referred the petition of the County
Commissioners of Essex County, respectfully asks leave to
submit a

REPORT.
The petitioners, who represent in this matter the County of
Essex, presented to the Committee the following case. In
1832, George S. Johonnot, a wealthy citizen of Salem in said
county, made his will, by which, after providing for the payment of sundry legacies, he bequeathed the residue of his estate to certain trustees named in his will, for the purpose of
erecting a Lunatic Hospital to be established in Salem, or its
vicinity, with especial reference to the insane poor of the County
of Essex. He also gave authority to his wife, Martha Johonnot, to alter his will in any and all particulars, except in regard
to one or two specific legacies, if for any cause she should be
dissatisfied with it. This will was proved in May, 1836_
Shortly afterwards, his widow, the said Martha Johonnot, in
pursuance of the authority given in and by her husband’s will,
made her will, following out, in almost every particular, the
intentions and objects of the former will, but devising the
“
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residue of the estate to the trustees of the. State Lunatic Hospital at Worcester, and their successors forever, upon the special trust and confidence, that they shall invest the same and
expend the annual income thereof, or so much as shall be necessary, for the relief and support of such poor insane persons,
as may, from time to time, be committed to said Hospital, from
the several towns in the County of Essex, and who may, in
the judgment of said trustees, be unable to support themselves
therein and if, from any cause whatever, the foregoing devise
for the benefit of such poor insane persons cannot take effect
consistently with the rules of law,” she then gave and devised all the residue of said estate “to said Board of Trustees,
and their successors, in trust, for the Commonwealth of Massachusetts, to be used and improved for the maintenance of insane persons, and for the benefit of the Institution.” Mr. Johonnot, in his will, created sundry trust funds, the income of
which was to be paid to sundry individuals. Mrs. Johonnot,
in her will, provided for the same individuals by annuities, to
commence and accrue from the time of her decease, and which
she requests her executor, within one year thereafter, to purchase of some incorporated company, or in other safe way, and
to deliver to the annuitants their respective certificates therefor.
It thus appears, that both wills are coincident, as to their objects and designs, although the modes of accomplishing these
objects are somewhat divers. As to the residue of the estate,
it is perfectly manifest, that both of these testators designed a
particular benefit to the County of Essex. They both intended, that what they probably considered the larger portion
of their property, should go for the relief and support of the
insane poor of their own county. This had been a cherished
object with both ; and to give the greatest and most beneficial
effect to the humane intentions of both, Mrs. Johonnot, on
the advice and suggestion of her friend and professional adviser,
gave the residue of the estate to the Trustees of the State Lunatic Hospital, upon the special trust and confidence before recited, but if it could not take effect in that form, then in trust,
:
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for the Commonwealth, for the support of insane persons, &c. ;
this latter clause having been inserted to provide for a contingency, that was supposed might possibly arise, or exist in the
case. But her avill Avas, that it should go for the benefit of
the insane poor of her own county, if it could so be. This intention is not only sufficiently manifest on the face of the will,
but was perfectly established before the Committee, by the testimony of her friend and professional adviser. She and her
husband both intended a particular benefit to the poor insane of
their oAvn county ; and all the petitioners ask is, that their intention may be carried into effect.
The estate remaining after paying off the specific legacies,
and satisfying the charges of administration, will amount, according to the inventory, to about $44,200. There were
tAventy-five annuitants provided for in the will of Mrs. Johonnot, by the payment of annuities amounting, in the gross sum,
to $2,720. Two of the annuitants are deceased, thus reducing
the annual payment already to the sum of $2,620. Several of
the annuitants are aged persons, and it is believed they might
be willing to compromise on terms considerably more favorable
for the estate than to purchase the annuities. If these annuities are purchased of the Life Annuity Company in this city,
they Avill cost a little rising $37,000. This fact was proved
at the hearing before the Committee, as Avere the facts before
recited, and was not contested on the part of the trustees of
the hospital. It was also proved to the satisfaction of the undersigned, that the Commonwealth, in no event, can have the
benefit of this large residuary fund. If the annuities are
purchased at the Life Annuity Office, in this city, the fund is
at once nearly exhausted. There will remain only between
$7 and 8,000. If, however, as is proposed by the petitioners,
the County of Essex may be authorized to assume the payment of these annuities, —an arrangement that would be entirely satisfactory both to the executor and the annuitants, —the
Avhole residuary fund of nearly $45,000 would eventually be
realized for the benefit of the insane poor of that county, and
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provided also' the Legislature will enable the petitioners, in
some suitable form, to carry into effect the humane intentions
of these benevolent testators.
The trustees of the hospital appeared before the Committee,
and strenuously opposed the granting of the petition. They
objected on several grounds.
In the first place, it was alleged, that the hospital was a
State institution, designed for the general good of the Commonwealth, and that engrafting upon it any special trust for
the benefit of a particular section of the State, must necessarily impair its usefulness. The only way pointed out, or
much insisted on before the Committee, was this :—lt was said,
that if particular provision were made for the relief and support of the insane poor of a section of the State, the tendency
of such provision would be to increase from such section the
number of persons to be received at the hospital, and as the
accommodations are limited and are already insufficient, it
would in this way operate prejudicially to the Commonwealth
at large.
If this should be the necessary effect of the measure
proposed by the petitioners, it ought to be decisive of the case,
for there is no reason why the Commonwealth should be prejudiced in its interests in relation to this institution, for the sake
of conferring a benefit, even though it be a large one, on the
County of Essex. The County, lam sure, judging from her
past history, or her present character, would not ask or receive
a benefit on any such conditions. The question is one of fact.
Would such be the tendency of the proposed measure ? There
may be room for doubt even here ; but if, on experience, such
should prove to be the fact, and it should be found that Essex
was keeping at the hospital a number disproportioned to her
wealth or population, though the law provides no rule of
equality in this respect, might not this tendency be counteracted with perfect certainty ? If so, then there is no force in
this objection. The 15th section, ch. 48, of the Revised
Statutes, provides a perfect remedy for the case supposed. It
authorizes three of the trustees to discharge and remove to the
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jails and houses of correction of the several counties from which
they were sent, so many of the subjects of the hospital as may
be necessary in order to alford suitable accommodation for the
remainder of them ; and in making selections among the lunatics for such removal, the trustees shall in all cases, when other
circumstances are equal select foreigners before citizens, and
among citizens, they shall select those who, in their opinion,
are least susceptible of improvement at the hospital. Now, it
is obvious, that if at any time there should be a disproportionate number at the hospital from any section or county of the
State, that circumstance would be a proper consideration for
making a large selection, in the case .of removals, from the
lunatics from such section. The trustees, acting for the Commonwealth at large, have the power in their own hands ; they
would have a right to exercise it, in the case supposed, and
they would be bound to do so, if they executed the law in its
letter and spirit. It would seem, therefore, that the measure
proposed by the petitioners could not possibly work any such
inequality as is apprehended, if the trustees discharged their
,

duty.

It was further urged on the part of the trustees, that the
special trust proposed by the petitioners, in accordance with
the will of Mrs. Johonnot, would subject them to inconvenience, by bringing them into conflict and collision with the
overseers of the poor of the several towns, and that it might
be difficult to determine what class of poor lunatics should
receive the relief and support designed by the will, —whether it
should be confined to town paupers, strictly so called, or be extended to other poor persons. In regard to the latter objection,
it would seem to be perfectly clear, that any poor persons sent
or committed from the several towns in the County of Essex,
who in the judgment of the trustees needed relief, or were
unable to support themselves at the hospital, would be entitled
to such relief or support under the will.
It is not a question of pauperism strictly so called, but of
need of relief, and inability to support oneself; and the trus,
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judges in the matter. They may clearly furnish it to any who in their judgment need it, whether town
paupers or other poor persons. And this relief may be distributed and apportioned among such poor persons, according
to the judgment of the trustees ; and in exercising a wise discretion, they would undoubtedly prefer giving relief to individuals rather than to towns. Other things being equal, they
would undoubtedly seek to aid poor families and poor individuals, in the distribution of this charity, rather than the several
corporations. At any rate, they would possess the legal right
so to distribute the charity.
In regard to the former objection, viz. that in determining
on the distribution of the income of this charity fund, the
trustees will be brought into conflict with the local authorities
of all the towns in the county, it is obvious to remark, that the
County Commissioners, or other designated authorities, might
be constituted the advisers of the trustees on this subject. It
would be easy for such local officers to collect all the necessary information, and advise the trustees, from time to time ; or,
what might be still better, this whole responsibility of distributing the charity might be devolved on the County Commissioners, or other suitable local officers, and thus relieve the
trustees from any care or trouble in the premises.
These were the objections mainly relied upon by the trustees,
and the subscriber believes they may be met and fully obviated
by suitable provisions, in any Resolve that may be adopted for
the purpose of carrying into effect the views of the petitioners.
If, then, the intentions of Mr. and Mrs. Johonnot can be carried into full and successful operation to the great benefit and
advantage of a section of the Commonwealth, and without detriment to any portion of it, why should it not be done ?
If this were a question between the County of Essex and
the Commonwealth, as to which should have the benefit of
this fund, provided the foregoing views are correct, the Legislature, in the judgment of the subscriber, ought not to hesitate
in the matter. The intention of the testator should govern.
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The Legislature, in the exercise of a just and equitable discretion, should see to it always, when questions of this sort arise,
that the real will of the testators is executed, provided this can
be done without detriment to the Commonwealth. Public
policy, as well as considerations of justice, and a suitable regard
to the rights of disposing as well as acquiring property, alike
demand this of every wise and considerate Legislature. But
if it be seen, that the will and testament of public benefactors
may be defeated and frustated, it will operate strongly against
this mode of dedicating property to public, charitable and humane uses. On the other hand, if the object of these benevolent testators be carried into effect, this example in Essex County
may induce others to similar acts of liberality in other counties in the Commonwealth, and eventually trust-funds may be
created from private benefactors for the support and relief of
this whole class of our unfortunate fellow-beings. The Legislature should encourage the affluent and philanthropic to contribute to the relief and comfort of humanity in its worst form
of distress and bereavement. But when, in this connection,
it is further considered, that this fund of about $45,000, will
be reduced to $7,000, in the purchase of annuities, unless the
prayer of the petitioners be granted ; and that if said prayer
be granted, it may be preserved to the full extent of $45,000
eventually, and afford relief to a large number of the unfortunate, (after the annuities shall have been finally discharged,) it
seems clear to the subscriber, that the petitioners have presented
a case calling for the interposition of the Legislature. If the
County of Essex can be benefited and the rest of the Commonwealth suffer no detriment, why should not the benefit be conferred ? The trustees say there are difficulties in the way.
There are difficulties in relieving the insane in any way ; but
benevolent and philanthropic men will surmount very great
difficulties for the purpose of affording relief to the unfortunate.
Shall the poor and afflicted be deprived of relief? Shall this
fund, built up in charity and hope, be destroyed or greatly
wasted, and the objects of a wise and just philanthropy be frus-
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trated and perverted, because there are some difficulties in the
way? Would it not be wiser and more in accordance with the
enlightened views of the people of this Commonwealth to say,
that Massachusetts will surmount any obstacles, which present
themselves, when she is making provision for the relief of her
afflicted and unfortunate citizens ? Such are believed to be her
views by the undersigned, and in conformity with this belief,
he reports that the petitioners have leave to bring in Resolves
agreeable to the prayer of their petition.

ALFRED KITTREDGE.

