
HOUSE No. 75.

AN ACT
Relating to the laying out, altering and discontinuing of

Highways, Town-ways, Streets and Alleys, in the City
of Boston.

1 Sect. 1. The mayor and aldermen of the city of
2 Boston shall, within the said city, continue to have
3 full power and authority to lay out any new highway,
4 town-way, street, lane or alley, and to widen, discon-
-5 tinue, or otherwise alter, any such highway, town-
-6 way, street or alley ; and, for the purposes aforesaid,

CommonUJcaltij of iHasaacljuactto.

In the Year One Thousand Eight Hundred and Forty-
Seven.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follaws:
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may take any land that may be required for the same,
and may remove, in whole or in part, any building or
buildings, of what nature soever, from any land so
taken for such ways, streets, lanes or alleys. And if,
upon removing any such buildings, in whole or in part,
the safety or convenience of the inhabitants shall, in
the judgment of the said mayor and aldermen, require
that any part of such building or buildings, remaining
within the line of the land not taken for the purposes
aforesaid, shall be made secure, so as to protect the
inhabitants from all danger in passing and repassing
by such dangerous building, it shall be the duty of the
said mayor and aldermen forthwith to enter upon that
part of the land on which such dangerous building shall
be standing, and put the same in such a state of re-
pair as to make the same safe for the citizens passing
and repassing by the same ; and such repairs, so made
by the said mayor and aldermen, shall be taken into
the account upon estimating and settling the amount
of damages between the parties. Provided always ,

that the owners of the buildings rendered unsafe, as
aforesaid, shall make the repairs aforesaid, if so directed
by the said mayor and aldermen ; and the expenses
of the repairs so directed shall be allowed in the esti-
mate and settlement of the account of damages ; said
damages to be sued for and recovered according to the
special provisions relating to the county of Suffolk,
contained in the twenty-fourth chapter of the Revised
Statutes,
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1 Sect. 2. The said mayor and aldermen, in esti-
-2 mating and adjudging the damages, by reason of tak-
-3 ing any such land, or removing any such building, or
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4 part thereof, to any persons who may have any interest
5 in the same, as tenants in common, tenants for years,
6 owners of reversionary interests, and others, who are
7 not sole owners in fee simple, shall make a just and
8 equitable distribution of the damages among the par-
-9 ties interested, according to their respective interests ;

10 and when the name of any person interested in any
11 such estate is unknown, may adjudge the amount pay-

-12 able to such unknown person, after notice given, as
13 hereinafter provided. And the said city of Boston
14 may, at any time before or during the pendency of
15 any claim for damages, tender to the party making
16 such claim, or pay into court, such sum of money as
17 the said mayor and aldermen shall think reasonable.

1 Sect. 3. The said mayor and aldermen, before
2 laying out, widening, or otherwise altering or discon-
-3 tinning any highway, town-way, street or alley, and
4 adjudging on the damages to be paid to persons in-
-5 jured by the proposed improvement, shall give public
6 notice that all persons in favor of, or opposed to, any
7 such proposed laying out, widening, or otherwise alter-
-8 ing or discontinuing any highway, town-way, street
9 or alley, or claiming any damages on account thereof,

10 may appear before the said mayor and aldermen, at
11 some fixed day and place, then and there to be heard
12 in relation thereto, by publishing a notice tiiree times
13 in, at least, two newspapers, printed in said Boston,
14 of the time, place and object of the hearing, the last
15 publication to be one week, at least, before the day
16 assigned for the hearing.

1 Sect. 4. Any person to whom any damages may
2 be adjudged under this act, and any person entitled
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3 to any interest or estate in any land which the
4 said mayor and aldermen may have adjudged entitled
5 to any damages under this act, although his name
6 was not known when the adjudication was made, may
7 recover the same in an action of debt or assumpsit
8 against the said city, if not paid on being demanded
9 of the treasurer of said city, at any time after they

10 are adjudged.

1 Sect. 5. The said mayor and aldermen shall
2 cause the city clerk to keep full and perfect records of
3 all their doings under and by virtue of this act.

1 Sect. 6. Any person who shall be aggrieved by
2 the doings of said mayor and aldermen, in laying out,
3 altering, or discontinuing any highway, town-way,
4 street, or alley, either in not allowing such party any
5 damages, or in the amount of damages allowed him,
6 may, at any time within one year after the adjudica-
-7 tion of said damages, and not afterwards, petition the
8 court of common pleas, sitting in the county of Suf-
-9 folk, to examine the question of the amount of dam-

-10 ages or assessment, by a jury; and thereupon the
11 court shall, after due notice to said city, in such a way
12 as the court may direct, order a trial by jury to be
13 had in the case, at the bar of the said court, in the
14 same manner in which other civil actions are tried
15 there by the jurors then returned and empanelled;
16 and, if either party request it, the jury, to whom the
17 case may be committed, shall view the place in ques-
-18 tion : provided, however, that all persons intending to

19 erect or to make any alterations in the external walls
20 of any building, or buildings, of any description, in
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21 the said city, shall, before he or. they proceed to

22 erect the same, or to lay the foundations thereof, or
23 to make the said alterations, give notice, in writing,
24 of such their intention to the mayor and aldermen,
25 twenty days at least before doing any act for carry-
-26 ing such their intent into execution ; and, in default
27 thereof, the said city shall be held discharged from all
28 damages, of any nature whatsoever, resulting from the
29 failure to give such notice.

1 Sect. 7. Whenever there shall be several parties,
2 having several estates or interests, at the same time,
3 in any land or any buildings thereon, and the said
4 land, or buildings, shall be taken, or otherwise dam-
-5 aged, in whole or in part, by the laying out, altering
6 or discontinuing of any highway, street, or alley, and
7 any one of the parties shall make application to the
8 court of common pleas for a jury to ascertain what
9 damages he is entitled to receive, the said court shall

10 order the petitioner to give notice thereof to all the
11 other parties interested, by serving each of them,
12 fourteen days at least before the next term of the
13 court, with an attested copy of said petition and the
14 order thereon, that the other parties may, if they see
15 cause, appear before said court at the next term
16 thereof, and become parties to the proceedings under
17 the said petition ; and if the name of any party in-
-18 terested in said land, or buildings, be unknown, or if
19 any such party be absent from the State, then the
20 said court may order notice to be given to such party,
21 by publishing a copy of the said petition, and of the
22 order of the court thereon, three w'eeks successively
23 in some newspaper printed in said city of Boston, the
24 last publication to be, at least, one week before the
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25 next term of the court; and, at the said next term of
26 said court, or any succeeding term, as the court may di-
-27 rect, the said parties shall all he heard by the same jury
28 at the bar of the court, in such manner as the court
29 may direct. The said original petitioner, and all per-
-30 sons who shall become parlies to the proceedings,
31 shall, on or before the first day of the term on which
32 the said trial is to be had, file a full and complete
33 statement of their several claims, and they shall not
34 be permitted to offer evidence of any item of damage
35 not contained in the said statement.

1 Sect. 8. If, on the hearing before the court, the
2 jury shall find any of the said parties to be entitled
3 to damages, they shall proceed to assess the same in
4 the following manner, to wit:—They shall first find,
5 and shall set forth in their verdict, the total amount
6 of damages sustained by the owners of such land and
7 buildings, estimating the same as an entire estate, and
8 as il (he same were the sole property of one owner
9 in fee simple ; and they shall then find, and set forth,

10 in their verdict, the whole benefit, if any, to the said
11 estate, by such laying out, alteration, and discontinu-
-12 ance, and, after allowing the same by way of set-off,
13 they shall apportion the remainder among the several
14 parties whom they shall find to be entitled, or liable,
15 in proportion to their several interests, and to the dam-
-16 ages sustained by them respectively, and shall set
17 forth such apportionment in their verdict; and if they
18 shall find any one, or more, of said parties not to
19 have sustained any damage, they shall also set forth,
20 in their verdict, that they award no damages, or ad-
-21 judge no assessment, to such party or parties.
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1 Sect. 9. The verdict aforesaid, if accepted and
2 not set aside by the Supreme Judicial Court, shall be
3 conclusive upon all parties interested, who shall either
4 have had notice, as aforesaid, or who shall, by consent,
5 have become parties to the said proceedings.

1 Sect. 10. Nothing herein contained shall prevent
2 said mayor and aldermen from making any contract
3 or agreement with any party, as to the amount of
4 damages to be paid him by said city, for any injury
5 sustained by his land, or buildings, in consequence of
6 laying out, widening, altering, or discontinuing any
7 highway, street, or alley; but any such contract, or
8 agreement, fairly made, shall be binding on all parties
9 thereto.

1 Sect. 11. Each party recovering more damages
2 than were adjudged him by said mayor and aldermen,
3 shall also recover his several costs ; and each party
4 claiming, and not recovering, more damages than
6 were adjudged him by said mayor and aldermen, shall
6 be liable for costs to said city: provided., always, that
7 if any such party shall, fourteen days before the trial
8 under such petition, give notice, in writing, to said
9 city, that he relinquishes all claim for damages, and

10 shall also, at any time before the trial, file in the case
11 a relinquishment of such claim, he shall not be liable
12 for any costs in the case.

1 Sect. 12. If any person, after having had notice,
2 as aforesaid, shall neglect to appear and become a
3 party to the said proceedings in court, he shall be
4 forever barred from making any application for dam-
-5 ages.
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1 Sect. 13. No petition to the court, under this act,
2 shall abate by the death of any petitioner ; but the
3 executor or administrator, or the heirs or devisees, (if
4 they shall be persons interested,) may appear and pros-
-5 ecute such petition, or present a new petition, in the
6 same manner, and with the same effect, as the original
7 party might have done, if living.

1 Sect, 14. If, upon the death of one or more of
2 several petitioners under this act, the executors or ad-
-3 ministrators, heirs or devisees of such petitioners, after
4 due notice, in such manner as the court may direct,
5 that such petition is pending, neglect to appear or to
6 prosecute, the surviving petitioners may proceed in the
7 same manner as if they only had made the petition.

1 Sect. 15. In estimating the damages sustained by
2 any person in his property, by the laying out, altering,
3 or discontinuing of any highway, street, or alley, the
4 jury shall take into consideration all the damage done
5 to the petitioner, whether by taking his property, or
6 injuring it in any other manner; and they shall also
7 take into consideration, and deduct therefrom, the
8 amount of benefit, if any, to the property of the cora-
-9 plainant, by reason of such laying out, alteration, or

10 discontinuance, and shall return their verdict, showing
11 the several amounts of said benefits and damages, and
12 the amount of the difference between the said dam-
-13 age and the said benefit.

1 Sect. 16. If the jury, in any case under this act,
2 do not agree on a verdict, or their verdict is set aside,
3 the petitioner shall be entitled to a new trial by jury
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4 until a verdict is rendered in the case : provided,
5 that he may, in any stage of the proceedings, upon
6 such terms as the court may order, waive his right to
7 trial by jury, and accept the damages assessed by the
8 said mayor and aldermen.

1 Sect. 17. All acts and parts of acts, specially re-
-2 lating to said city, and inconsistent with the provisions
3 of this act, are hereby repealed.
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