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House of Representatives. March 15th, 1852.

The Committee on matters in Probate and Chancery, to
which was referred an order of the House of the 24th of
January last, upon the subject of repealing or amending the
307th chapter of the Statutes of 1851, have considered the
same, and

The law in question makes it the duty of Judges ofProbate,
to order every executor, administrator, trustee, or other party
applying to them in any matter requiring notice to he given to
parties interested therein, to give written notice to all parties
known to be interested, and not resident in the county in
which such matter is pending. Thus it interferes with the
probate of every will—with the granting of every letter of
administration—with the settlement of every probate account,
and with all sales of real estate by executors, administrators,
guardians and trustees, wr hose authority is derived from any of
the Probate Courts of this State—and interferes to such an
extent, that in many cases it is exceedingly difficult if not
impossible to get a valid decree of said Courts. Titles to real
estate are also affected, and sales thereof defeated, by the acci-
dental non-observance of its provisions. Parties known to be
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interested, are frequently in a foreign country, or a distant part
of our own. A delay of several months is necessary, not only
to give time for such notice to reach those parties, but time for
them to appear, if they think proper, at the time and place
appointed for the hearing—for a law that requires personal
notice to a party in interest, must necessarily imply, if it does
not expressly demand, that a reasonable time after the receipt
of such notice shall be given to that party to appear,—and the
length of time must of course be regulated according to dis-
tance and the circumstances of each particular case. Again,
minors and insane persons not under guardianship may be inter-
ested, in which cases all proceedings must be stayed until the
appointment of a guardian to act for them in the premises, for
it would be idle to send letters or written notices to persons
legally incompetent to act for themselves. Cases in point,
showing the practical operation of the law, were presented to
your Committee by gentlemen connected with the probate
office in the county of Suffolk, and by others conversant with
these matters, by which it appeared most conclusively to the
Committee, that much embarrassment and difficulty will be
likely to arise hereafter, if the law in question is suffered to
remain upon the statute book.

In the opinion of your Committee, the laws of the Common-
wealth relating to the subject of notices of proceedings before
Judges of Probate, which existed and were in force at the time
of the passage of the law under consideration, contained ample
provision for such notices in all ordinary cases ; and that those
Judges had then, and still would have, if that law were
repealed, full power and authority to order written notice to
parties in interest, whenever such notice should be considered
necessary or expedient. The old law of newspaper notice,
publicly given for three successive weeks, has proved amply
sufficient for all practical purposes, for more than half a cen-
tury ; and the Committee are not aware of a single case
wherein parties interested in proceedings of this nature have
been defrauded or seriously affected in their just rights, or
where a single probate decree has been wrongfully obtained,
by reason of the omission of written or personal notice to such
parties.
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In regard to that part of the statute in question which
relates to notices of proceedings before Commissioners of Insol-
vency, the Committee are of opinion that the same, or similar
embarrassments to those above referred to, may grow out of
some of those proceedings, especially where titles to real estate
may be dependant thereon; and as the several laws in exist-
ence, prior to the enactment of that statute and now in force,
give to Commissioners ample authority to order such notice
as the nature of the proceedings before them requires, there
would seem to be no good reason why the whole statute should
not be repealed. Such repeal would revive the 319th chapter
of the Laws of 1850, which was repealed by the enactment of
the law under consideration, and which provides that “at all
meetings of creditors of insolvent estates, except the first, per-
sonal or written notice need not be given to creditors unless
thereto specially required by an order of the Commissioner of
Insolvency before whom the case is pending ;

” and your Com-
mittee see no objection to the revival of that law, but, on the
contrary, would recommend its provisions, as being in accord-
ance with their own views upon the subject of such notices;
believing that in all cases in insolvency, as well as before
Courts of Probate, the Commissioner or Judge can best decide
upon the necessity or expediency of Written notice, and will be
likely to order it to be given whenever the nature of the pro-
ceedings before them shall require it, without the existence of
a special statute to compel them to do so, whether expedient
or not.

With these views the Committee recommend the passage of
the accompanying Bill.

For the Committee,
N. A. THOMPSON.
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AN ACT
Relating to Notices of Proceedings before Judges of

Probate and Commissioners of Insolvency.

Be it enacted by the Senate and House of Representa-
tives in General Court assembled, and by the authority of
the same as follows:

1 Sect. 1. That an Act entitled “An Act relating
2 to Notices of Proceedings before Judges of Probate
3 and Commissioners of Insolvency,” passed May 24th.
4 Anno Domini eighteen hundred and fifty-one, being
5 chapter 307 of the laws of the session of 1851, be
6 and the same is hereby repealed.

1 Sect. 2. No title to real estate depending upon
2 any orders made by Judges of Probate or Commis-
-3 sioners of Insolvency since the passage of said Act,
4 shall be affected by reason of any failure or omission
5 to comply with the requirements thereof.
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In the Year One Thousand Eight Hundred and Fifty-
Two.


