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House of Representatives, March 17, 1852.

The Committee on Elections to which was referred the re-
monstrance of Horace Lyman and others, legal voters of the
town of Sunderland, against the right of Timothy Graves
to a seat in this House as Representative from that town,
have considered the same and

The remonstrance was as follows :

To the Speaker of the House of Representatives in General
Court assembled, at their session to he holden at Boston
commencing on the first Wednesday of January, 1852.

We, the undersigned, hereby remonstrate against Timothy
Graves holding a seat as Representative of the said town, at the
ensuing session of the Legislature.

We thus remonstrate for the following reasons

Ist. The Selectmen admitted illegal voters.

©ommonUiraltf) of J&assacljusftts.
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2d. After counting they declared that the whole number of
ballots was ------- 189

The whole number of representative votes, 186
Of which Timothy Graves had, - - 94
William W. Russell, 91
Horace Henderson, - 1

And Timothy Graves was elected.

3d. Subsequently another count was had, after which they
made declaration that two more votes had been found for Wil-
liam W. Russell, and that there was no choice of representative.

4. A motion was then made and carried not to send, which,
together with the above declaration, was duly entered upon
the town record.

sth. The selectmen declared that the two votes found on
the second examination could not have been introduced fraud-
ulently, for the envelopes had not been out of their hands.

6. On the fourth day after the election the selectmen put
into the hands of a constable a certificate of the election of
Timothy Graves, as Representative of the town of Sunderland.

Believing that the town of Sunderland has no legal repre-
sentative to the General Court—-that the second recorded de-
claration of the selectmen, viz : that there is no choice of rep-
resentative, was strictly in accordance with the facts,

We most solemnly remonstrate and protest against a seat
being occupied in the honorable body over which you preside,
by one who will represent only a minority of the legal voters
of the, town. All which is most respectfully submitted.

Sunderland,
January 1, 1852.

■ 4< At.a- legal meeting of the inhabitants of the town of Sun-
derland, in the county of Franklin, and Commonwealth of
Massachtfesetts, qualified by the Constitution to vote lor Gov-

EVIDENCE OFFERED BY THE REMONSTRANTS.

Copy of Record.
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ernor”, &c., “ holden on the tenth day of November, being
the second Monday in said month, in the year of our Lord
one thousand eight hundred and fifty-one.

“ The whole number of ballots given in for a representative
to the General Court, was one hundred and eighty-six.

“And the whole number of votes given in were sorted,
counted, and recorded, and declaration thereof made as by the
Constitution is directed; and said votes were for the following
persons, viz :

“ For representatives to the General Court,
Timothy Graves had 94
William W. Russell - - - - 91
Horace Henderson, - 1

“And the said Timothy Graves was declared to be elected.
“ A true record.

Attest

W. TAFT, Town Clerk."“ H

“ Awhile thereafter the chairman of the selectmen made a
declaration that a mistake had been made in the number of
votes given in for a representative, and that two more votes
for William W. Russell had been found in the envelopes,
which had not been taken out and counted before Timothy
Graves was declared elected, which would make a tie,” and
then declared, “that there was no choice of representative.”
“ And on motion of Horace Lyman, it was voted not to choose
a representative this year, and the vote being disputed, after a
count it stood, eight in favor to three against.

Yoted that this meeting be dissolved.

“ A true record. Attest
W. TAFT, Town Clerk."“H

“ The preceding are true copies of extracts from the records
or the town of Sunderland.

“ Attest,
“ H. W. TAFT, Town Clerk.

December 6, 1851.
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“ The whole number of votes cast for Governor at the elec-
tion on the second Monday of November, 1851, as appears of
record, was one hundred and eighty-nine.

“ Attest,
“ H. W. TAFT, Town Clerk.”

“ Sunderland , Dec. 6, 1851.”

Horace W. Taft.
Am Town Clerk of Sunderland. Have the records with

me. Record produced.
At the meeting held on the second Monday of November

last:
Whole number of ballots, .... 186

Timothy Graves had, 94
Wm. W. Russell, 91
Horace Henderson, - 1

And the said Timothy Graves was declared to be elected.
Whole number of ballots for Governor, - 189

Geo. S. Boutwell, ----- 21
Robt. C. Winthrop, -----97
John G. Palfrey, - - - - - 71

I took minutes on a separate piece of paper and copied it on
the books, but not that night.

Ansell C. Delano.
I am a voter in Sunderland and was present at the meeting

on the second Monday after the first declaration was made. I
went to the selectmen and asked them for some of the envel-
opes ; it might be two or three minutes after the declaration.
I told Mr. Smith, one of the selectmen, that I wanted some of
them to carry home ; he spoke to the other selectmen and then
told me that I might have them. Another man asked for some
at the same time. It was Avery D. Hubbard. I think he took
some first and I took some immediately after. I took up
three or four of the envelopes. Did not see any taken be-
fore Hubbard took his. Should have seen ifanybody else took
any before Hubbard. I stood facing them all the time. Did
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not turn round. When I took them into my hands I opened
one of them and saw a piece of paper in the shape of a ballot.
I spoke and said—“ What is this ?” Mr. Smith stood by my
side. This was before I saw what name was on the ballot.
I took it out and read it, and passed it to Mr. Smith who
read it. Wm. W. Russell’s name was on it. Smith showed
it to the other selectmen. There was some conversation about
it. Other envelopes were taken out of the hat by two or three
persons while this was taking place. The envelopes were in
hats. I think there were two of them. The hats stood on the
table where the selectmen did their business. Table stands
on a platform raised, I think two steps, or about sixteen
inches. There were banisters in front and at the end of the
platform. Am not certain about the ends. Table common
height. I staid at the meeting a little while and went out.
Somebody came after me and told me the selectmen wanted to
see me. I went in and they asked me if I knew how that bal-
lot came in the envelope. I said I did not. I heard a second
declaration made. Can’t recollect the precise words. The
substance was that they had found two more votes and that
there was no choice. There was then a motion not to send
and the vote declared in favor of the motion.

Cross-examined.—Should think the first declaration was
made between four and five o’clock, meeting opening at one.
Meeting something of an excited one. Think I was not in
when they opened the envelopes. Think they were counting
the votes when I came back. Don’t recollect that I saw the
envelopes after they were opened till I went up and asked Mr.
Smith for some of them. There were a number of people
standing round the table while the selectmen were counting
the votes. Should think fifteen or twenty. Think men might
reach over the banister and take envelopes out of the hats.
Should not think there were lights when the vote was declared.
Many were going out when I went in to ask for the envelopes.

I don’t know that I can swear that the envelope I have in
my hand is the one. Swear positively that I did not go out
of the hall from time I opened the envelope till I showed the
vote to Mr. Smith, The envelopes I took from the hat did
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not afterwards go into the possession of the selectmen. I gave
the vote which I took out to Mr. Smith and he showed it to
the other selectmen. They laid it down on the table, I kept
watch of it and took it up and carried it home. I told the
selectmen that if this vote was counted, and one that I con-
sidered illegal thrown out, there would be a tie.

I did not see any envelopes taken after I passed the vote to
Mr. Smith, but while I was opening the ballot some persons
reached over the banister and took some envelopes out of the
hat. Did not see the selectmen make any new count after I
took the envelopes. Am related by marriage to Mr. Russell.

I carried the envelope and vote home and put them in my
trunk and locked it up. Took it out about a fortnight ago.
It was then put where I had put it. I put it back again and
locked the trunk. Took it out again yesterday morning and
brought it down here. I let Mr. Wm. W. Russell take it. He
had it five or ten minutes and gave it back to me. I did not
have my eye on it all the time.

Erastus Pomeroy

Is chairman of the selectmen in Sunderland. Presided at
the meeting for choice of representative in Sunderland. The
envelopes were counted, votes sorted, counted, and declared.
There was some little stamping, or clapping, or expressions of
joy. Two men, Dunlap and Montague, were up in front of the
banisters. This was immediately after the cheering. Dunlap
asked what was going to be done with those envelopes. ’Squire
Taft said they could not be used again. One of the selectmen
then asked if we had got through with them. I said I sup-
posed, or did not know, but we had. Supposed some of them
were then taken. I did not see them taken. Immediately
Smith said Delano had found another vote. This led to a re-
examination of the envelopes. The vote Delano found was
laid upon the desk in front of me. Most of the envelopes lay
on the desk and part of them were in a hat. What lay upon
the table I took up and put into a hat. I think this was be-
fore we counted the votes, but am not certain. They laid
right before the selectmen and we considered that we had the
charge of them. I don’t think any envelopes were taken away
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till permission was given. I don’t know that any of the envel-
opes which had been taken away were returned to the table.
Don’t know that I should have seen it if there had been, but
think I should. After Delano had found the vote we made a
new examination of the envelopes. After the examination
Mr. Smith asked us to step into another room and then told us
that he had found another vote. After consultation we con-
sented to make it known to the meeting. We all agreed to
counting it, and it was counted. Think it was like the vote
that Delano found. Think both the votes were laid upon the
table. We all agreed to count both votes. There was no
question raised but they were rightfully in ; we had no doubt
about that. There were some ballots with the votes for repre-
sentative cut off, and there were some with the representative
ticket pinned on to the Governor’s vote. Should not think it
was five minutes from the time Dunlap asked for envelopes till
the time Delano found the ticket.

Cross-examined. —We counted the envelopes before we
made the first declaration ; there were 189. We did not count
them after Delano found the vote. We afterwards gave Mr.
Graves his certificate. We consulted Judge Forbes and Mr.
Huntington. We stated to them the same facts I have stated
here. They advised us to give the certificate, as our safest
course, and then if there was any error it could be corrected
here. I have never had any doubt that the votes were right-
fully in. Ido not think any vote was put into the envelopes
after we opened them. I kept my eye upon everything on
the table till after the declaration. The thing was not im-
possible, but I don’t think it was done.

Before we went to Northampton Mr. Smith told me that Mr.
Graves had demanded a certificate. I think Mr. Forbes made
the remark that we might be liable if we did not give the cer-
tificate. I supposed we should be liable to a fine but I did not
ask about it, nor do I recollect that Mr. Forbes said what the
liability would be. We went to Northampton on Friday and
gave the certificate on the same day.
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Avery D. Hubbard.

Am a voter in Sunderland, and attended the meeting on Nov.
10th. After they had counted the envelopes, and were opening

them, Mr. Hubbard, one of the selectmen, said, “ one hat will
not hold them.” He then took another hat, and placed near.
He and Mr. Smith put the envelopes into the hats. While
they were opening them, Mr. Hubbard opened one, and took
out the Governor’s vote, and as he was laying the envelope
down, some one remarked that there was another vote in it.
Mr. Hubbard then took the envelope up again, and said, “so
there is,” and took the vote out. He also said, “ I have taken
out one Governor’s vote before, without any vote for Repre-
sentative, and there may be a vote in that.” He then took up
a few of the open envelopes from the hat, and looked them
over. Did not look over all the envelopes in the hat—only a
few of them. Mr. Pomeroy opened some of the envelopes,
and laid them down before him. Smith and Hubbard put those;
they opened into the hat. There was a declaration of the
vote, and some clapping and cheering. I then passed immedi-
ately up to the platform. Delano was there. Something was
said about the envelopes being distributed. It seemed to be
decided that the people might take them. I took one. I did
not see anybody else take any. I think I could have seen if
anybody took them before I did. I went immediately out. I
did not stand at the desk more than five minutes from the time
I went up till I went away; don’t think more than three.

Cross-examined. —There were some men standing between
me and the selectmen. I saw Mr. Montague near the desk
before the declaration. I did not see anybody else have any of
the envelopes about the hall. Some one beside myself put
their hands into the hat about the same time 1 did, but I passed
immediately out, and did not observe what was taken out. It
was an excited town-meeting. The votes upon the table that
Mr. Pomeroy opened, might have been reached over the plat-
form ; but he stood right in front of them, and might have
seen it.



91852.] HOUSE—No. 07.

Samuel Dunlap.

I was in the house the whole time from the opening of the
polls till after the declaration. I was one of the vote distribu-
tors. I was near the desk. There was quite a crowd about
the desk: so much so, that I, being shorter than most others,
could not see on to it. After the declaration, I went up and
asked the selectmen what they were going to do with those old
envelopes. They had a little consultation, and said they were
of no further use, and 1 might have some of them. Mr. Smith
handed me some. I put them in my pocket, and carried them
home. I talked a few minutes with Mr. Avery Hubbard, and
then went home. It was fifteen or twenty minutes after five
o’clock when I got home. It might be fifteen or twenty min-
utes from the time I took the envelopes till I went home. I
did not know of any other vote being found till about seven
o’clock. There were others took envelopes. Albert Montague
had some, and I think others. Think Mr. Smith reached the
envelopes to me, but am not certain. There were not many
people in the house when I left.

Cross-examined.—When the declaration was made, there
was some applause. I should think it was more than five min-
utes after the declaration, before I asked for the envelopes.
There was some one taking the votes for the express, and I
waited till he got through before I asked for them. Can’t say
that it might not have been twenty minutes after the declaration
before I asked for envelopes. Won’t say positively that I did
not stay in the hall ten minutes after I talked with Hubbard.
Think it was not five minutes. It is my opinion that it took
from one-half to three-quarters of an hour to count the enve-
lopes and votes, but am not positive. Saw Mr. Delano standing
in front of the desk before I asked for the envelopes. I never
examined the envelopes I carried home, to see if there were any
votes in them.

Albert Montague.

Was at the meeting when the polls closed. After they com-
menced counting the envelopes, I went up near the desk. The
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selectmen were surrounded. A good many people were about
them. I was where I could see them as they opened the enve-
lopes. I stood upon the steps at the north end of the platform,
not more than a foot from Mr. Hubbard. Near the first of the
opening of the envelopes, something suggested it to him, and
he said, as I thought, to me, “ 1 don’t know but there is a vote
in that envelope.” He had put the envelope into the hat, and
two or three more on top of it. He put his hand into the hat,
and took out from six to ten envelopes, and said, “It can’t be
below that, can it ? ” He looked them over and examined
them and said “there was not any.” In the progress of open-
ing he found another envelope with a mutilated vote, the vote
for representative being cut off. He examined this envelope
carefully and ascertained that there was no vote in it. As soon
as they finished opening I asked Mr. Hubbard for some of the
envelopes. This was before the declaration. He said he
thought I could. That he wanted some, and that he supposed
that I could have some. I put ray hand into the hat and took
up two or three. He said I had better let them be till after the
declaration and I put them back. I think I had hardly raised
them over the hat when I laid them back ; then I sat down
about ten feet from the desk. There was no one between me.
and the desk. The declaration being made, we cheered them
a little. I immediately passed from my seat and took some of
the envelopes from the hat as I supposed I had leave to do.
I then passed immediately to the south side of the table. Mr.
Pomeroy asked me what I was going to do with them. I told
him I was going to carry them home, as there was quite a cu-
riosity about them down in the meadow. He said, You had
better take some more. I gave some of those I had in my
hand to several persons who asked for them, and took some
more. I went to the floor and met Mr. Dunlap who was carry-
ing back the envelopes which had not been used. In passing
out I spoke a word with Mr. Lyman and with Horace Hen-
derson, which perhaps occupied a minute or two, and passed
out of the house and went home. Should think I had taken
from twelve to fifteen envelopes; had seven left when I got
home. Did not see any body else take any from the table. I
did not return any of the envelopes I had taken. Have got
them now all but one, I think.
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Cross-examined.—Should think I took out from eight to
twelve envelopes the second time. Did not find any votes in
those I carried home. Examined them next day. Can’t say
that Mr. Delano was not by the desk when I went forward for
the envelopes. Can’t say whether I told Avery Hubbard,
when he asked for votes, to wait till after the declaration.
Do n’t know where Mr. Dunlap was when I asked for the en-
velopes, or when I got them. Do n’t know what time it was
when I left the hall. I stood by Mr. Hubbard while he count-
ed the votes. I think I counted them with him. I did not
watch him while he opened the envelopes. Should not think
it was two minutes after the cheering was over, when Mr.
Pomeroy asked me what I was going to do with envelopes.

Harrison Graves.

Was at the meeting. Went to the desk just after they had
counted the envelopes. Was right in front of the desk. No-
body was between me and the selectmen. Saw the envelopes
opened. After they had opened some Mr. Hubbard took out
a Whig vote, with no representative on it. Mr. Taft then said
—“Here is a mutilated vote.” Soon after Mr. Smith took out
one without any represenative vote, he said—“ Here is one
without any representative on.” He examined the envelope
carefully, and put his finger in it. Know this was a Whig
vote. Soon after Mr. Hubbard found one. Think this was a
Free Soil vote, because Mr. Taft said so. This called Mr.
Hubbard’s attention to the first mutilated vote that he found.
He said, I’ll look back and see if there was a representative
vote in that envelope. I heard him say it can’t be below here,
and then I turned my attention to the other selectmen, as I
was wanting to speak to the town clerk. Saw Mr. Delano
standing behind the selectmen, and heard Mr. Smith say that
Delano had found a vote. Should think this was from five to
ten minutes after the declaration.

Cross-examined. —l was a short distance from the desk, per-
haps fifteen feet, between the time of (he declaration till I
went up to speak to the town clerk. Am positive that it was
five minutes, can’t say it was ten, before I heard Smith speak
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of the vote found. Cheering might have taken two minutes.
People were going out. I vote for Mr. Russell.

Albert Montague.

There was one mutilated Whig vote and one Free Soil vote
that I saw. Don’t know about the others. On that day Mr.
Graves’s name was on the Whig ballot, and Mr. Russell’s on
the Free Soil ticket.

H. W. Taft.

I assisted the selectmen in counting the votes. There were
eight mutilated votes, without any vote for representative;
four of these were Whig votes and four Free Soil. Don’t
know how many of these mutilated votes had representative
votes in the same envelope. There was one Whig vote had
Mr. Russell’s name for representative pinned on it. There
was an unusually full meeting; there was no unusual noise or
disturbance, but it was much crowded about the desk and up
the railing. I can’t say that I saw any envelopes taken from
the table.

Cross-examined.—l pinned one vote, for Mr. Graves, on to
a ballot. There were five representative votes to correspond
with the mutilated ticket, three for Russell, one for Graves,
and one for Henderson.

Nathaniel Smith.

Am one of the selectmen of Sunderland. Votes were de-
posited in a box after polls were closed. We counted the en-
velopes ; the number was one hundred and eighty-nine. We
then opened them and put the votes on the desk. Some of
the envelopes were laid on the desk and some in hats. When
we got through opening, those on the desk were put into hats
and the hats set upon the table. I endeavored to open them
carefully. I never have had proof that I omitted to count any.
Mr. Delano was the first that I heard make any suggestion that
any vote had been overlooked. After that we looked over the
envelopes in the hats again. Dunlap, Montague, and Delano
had taken away envelopes before we looked them over the
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second time. We did not recount the envelopes. Can’t tell
how many envelopes were left.

Cross-examined. —I found another vote for William S. Rus-
sell in - one of the envelopes. There was written on it—“ For
Representative to General Court, William W. Russell. Found
it in one of the envelopes in the hat. After some consultation
among the selectmen we sent for Mr. Delano, and agreed to
count, as Mr. Pomeroy has stated. I think I said I did not
think Mr. Delano put the vote in. Do not recollect to have
said to Mr. Delano that the votes could not have been put in,
as the envelopes had been under one case. Think liberty had
been given before this to Dunlap and Montague to take some
of them. I might have said to George W. Graves that I was
satisfied that these were honest votes—said so to the selectmen
while we were discussing the matter. In opening the enve-
lopes we found some votes that were mutilated. The enve-
lopes, after they were opened, lay some on the table and some
in the hats. They might have been reached from various
points.

From the evidence in the case, it appears that a declaration
was made of the votes for representative, by which it appeared
that the

Whole number was - 186
Necessary to a choice 94
Timothy Graves had 94

and he was declared duly elected.
That immediately afterwards two more votes for represent-

ative were found in envelopes, which envelopes had not been
taken out of the presence of the selectmen. These two votes
were for Wm. W. Russell. Had these votes been discovered
and counted before the first declaration, the vote would have
stood as follows:

Whole number ----- 188
Necessary to a choice 95

and no one had that number.
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The selectmen considered that these two votes were legally-
cast and ought to be counted, and did accordingly count them,
and made a new declaration that there was no choice of repre-
sentative, and thereupon the meeting voted not to send a rep-
resentative, and adjourned. Four days afterwards, under a
demand from Mr. Graves for a certificate, the selectmen con-
sulted counsel, and were advised that it was their safest way
to give the certificate, as they might be liable in case of a re-
fusal, and that if there was any error it could be corrected here.
In accordance with this advice they granted the certificate un-
der which Mr. Graves holds his seat.

Your Committee are of opinion that the selectmen rightfully
counted the two votes found in the envelopes after the first
declaration, and that there was no choice of representative in
Sunderland on the second Monday of November last.

The Committee further declare it as their firm conviction,
that the certificate subsequently given to Mr. Graves, under an
apprehension of liability in case of refusal, was unwarranted
either by the laws of the Commonwealth or by the facts
proved.

The Committee, therefore, feel compelled to report—
That Timothy Graves is not entitled to a seat as a member

of this House.
For the Committee,

J. W. MANSUR, Chairman.


