
HOUSE......No. 22.

House of Representatives, January 17, 1853.

Ordered, That the,Committee on the Judiciary be instructed
to inquire what alterations, if any, are necessary in the 13th
section of the 4th chapter of the Revised Statutes, to make it
conform to the language of the Constitution.

(TommouluraUt) of jltasgacJjuattts.
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House of Representatives, February, 5, 1853.

The Committee on the Judiciary, who, by an order of the
house were “ instructed to inquire what alterations, if any,
are necessary in the 13th section of the 4th chapter of the
Revised Statutes, relating to ballots for governor and for other
State officers, to make it conform to the language of the
constitution,” have considered the subject, and

The committee have been led to a more careful consideration
of the subject by its apparent importance, and by certain ex-
pressions contained in the report of the committee “to whom
were referred the returns of the votes for governor and lieuten-
ant-governor.” (Senate Doc. No. 4.)

It alludes to an apparent difference between the whole
number of ballots reported from a town, and the aggregate of
the votes stated in the return to have been given for the several
candidates. It further represents;

“ These differences appear to arise in general from a conflict
between the language of the constitution and a law of the
Commonwealth, as that law is construed (Rev. Stat. chap. 4,
$ 13,) involving a distinction between ballots and votes.”
“ The law provides that no person shall be declared elected
who shall not have received a majority of the whole number
of ballots, and that blank pieces of paper shall not be counted
as ballots, from which it seems to be inferred, in practice, that
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pieces of paper which are not blanks are to be counted as bal-
lots, if deposited, though they may not purport to be votes for
governor, or may be incomplete as such.” “ Great embarrass-
ment may be prevented if all doubt should be removed by a
legislative enactment, giving to the word ‘ ballot ’ such mean-
ing as the constitution requires that it should bear in its present
application,” but the committee adhered “to the rule prescribed
by the constitution.”

As the above cited suggestions appear to have occasioned the
order for this inquiry, and have been printed, the committee on
the judiciary offer in this form a few remarks in reference
thereto.

Your committee recognize, indeed, “a distinction between
ballots and votes,” but not such as ought to lead to embarrass-
ment, from any supposed discrepancy between the provisions
of the constitution and the proper effect of the cited language
of the statute. The primary signification of a “ vote,” would
seem to be an expressed will or wish (votum) of a voter or
elector.

Various modes have been long in common use of giving in
or receiving the expression or lawful declaration of such will
or wish, such as, by a show of hands, by vocal declarations,
by written votes, or by ballots. Ballots originally and properly
were little balls deposited, of one color for, and of another color
against, a nominated candidate, or the proposition voted upon.
Yet in Massachusetts that is now usually called a ballot (or a
vote) which in England is more correctly called a voting-paper
—being a paper on which a vote is inscribed and deposited.
But the word ballot has ever signified only the evidence, or in-
strument, or vehicle by which the vote, i. e. the will or wish of
the voter, is expressed or given in and received. Hence, when
the collected will of an electoral college or voting assemblage,
(also called a vote) is taken by ballot, the number of ballots
cannot be different from the number of votes; for the mode
prescribed for a given election being by ballot only, every vote is
linked to and must have its own ballot, and no more ; and con-
versely, nothing, by the meaning of the term, can be a ballot,
which does not express a veritable vote upon the question
voted on.

In the cases under discussion, therefore, nothing is properly
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a ballot, unless it evidences such a vote as the constitution
authorizes, i. e. unless it expresses intelligibly a wish how or
which way the question voted on (for example, Who shall be
governor ?) shall be decided. The statute, then, in asserting
that “ blank pieces of paper shall not be counted as ballots,” so
far as its expressed meaning goes, is in harmony, and not in
conflict, with the intent of the constitution. And even did
the meaning of the statute in whole or in part conflict with
the true intent and meaning of the constitution, such statute
would be so far void and mere nullity. Of course a statute
cannot be allowed to carry an implication that is counter to the
meaning or effect of the constitution.

But the meaning and operation of the constitution may, and
in the opinion of the committee does, go further in prescribing
what shall not be counted as votes, or in determining which of
the things deposited in the ballot-box are ballots, than the
statute expression, that “ blank pieces of paper shall not be
counted as ballots ”

; and may and does go so far as to prescribe,
that nothing shall be counted or deemed—for distinguishing

O O

which is a ballot or for any purpose—a vote, unless it be an in-
telligibly expressed wish on the question voted upon, i. e. in
the case of an election, an intelligibly expressed wish as to who
shall be elected.

And even an expressed wish against the election of a par-
ticular person is to be treated as a nullity, if such negative ex-
pression be by other mode than by duly expressing a wish in
favor of electing some other. And this because the end or ob-
ject of the voting is not to prevent the filling of the office, but
to fill the office, as a governmental or political necessity. And
in the constitution—as in or under any other order for an elec-
tion—the very requirement and call is, as perhaps it naturally
must be, a call for votes for a person to fill the office. The
only possible mode, therefore, of voting against any person, is
to vote for some other eligible or qualified person.

These considerations may, sufficiently for the present pur-
pose, illustrate what things deposited in a ballot-box are not
under the constitution or law, to be counted for votes, or as
ballots.

Whether it he or be not fortunate, that the statute con-
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tains the expression, that “ blank pieces of paper shall not
be counted as ballots,” yet neither that expression, by implica-
tion or otherwise, nor any expression that might be put into a
new statute, could vary the true rule of the constitution. And
this true rule is perhaps as likely to be intuitively understood
or sought out and applied, (as was done by the committee upon
the returns of votes for governor, &c.,) as would be any new act
that might now be passed. Against hazarding attempts to define
anew, what has been before, unalterably as to us, defined, the
statute expression that gives rise to this whole inquiry, is itself,
if it he anti-constitutional, a monument of caution.

But if the term ballot, as used in the statute, be taken as in-
tended by accommodation, to include those voting papers that
do not to a certainty represent votes, and yet by possibility
might do so, in order that the selectmen might take the hint,
as they should, to send up all the same doubtful papers, or an
exact account or description of them, for the branches of the
legislature, as the only final judges, to determine their true
character, then the provision of the statute is fortunate rather
than otherwise.

Such use of the word ballot in that connection seems the
more likely correct, since originally a ballot did not necessarily
contain any name, as when, for instance, our ancestors in
colonial eras elected members to the upper branch of their legis-
lature, by the use in the lower, of white and black beans as bal-
lots ; and since in our present constitution the term is not used
except in reference to voting in the branches of the legislature,
where the persons eligible are a limited number and ascertained,
and so one being set up at a time, could be chosen by the same
early method.

But the committee believe the real cause of the apparent
differences in question, is not generally that assigned by the
committee on the gubernatorial votes, but is more from the
selectmen’s sometimes erroneously taking the whole number of
pieces of paper, (each of which might contain a ticket for
governor, a ticket for lieutenant-governor, a ticket for senators,
and in some cases a ticket for representatives,) as the whole
number of votes for each office, as for instance for that of govern-
or, although the ticket for governor on some of the papers may
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have been entirely erased or cut off before such piece of paper
was deposited, instead of treating each class of such tickets by
itself, as they ought. If the proper officers in the several
towns and cities were to have sent them some hints on the
subjects herein discussed, e. g. by a circular, all future diversi-
ties of the sort in question might be obviated in the best
manner.

In conclusion, the committee are of opinion, that no altera-
tion of the statute referred to in the order of the house, is
necessary or expedient.

For the committee.

S. F. PLIMPTON


