
HOUSE .No. 83.

House of Representatives, March 22, 1853.

The Committee on Elections, to whom was referred the order
of the house of the 7th ult., instructing them “ to inquire
and ascertain what constitutes the majority principle which
has governed the decisions of this house in cases of contro-
verted elections ; and which should be established as the
true and constitutional principle for determining the result
of elections in this Commonwealth, and to report by bill or
otherwise,” have considered the same, and

That they have not been able to ascertain that there is any
uniform principle, which can be regarded as established by the
house, for determining what constitutes the majority required
to make an election valid, according either to the law or the
constitution.

The decisions of the house, in controverted cases, have been
conflicting. Some cases have been decided, and the elections
annulled, upon the principle that the “ votes of a majority of
the electors, to be ascertained by counting the whole number
of ballots given in,” are necessary to effect an election, and
that, “ where several persons are to be elected at the same time,
by general ticket, each piece of paper given in, unless it be a
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blank, is to be counted as a ballot, whether it have on it the
requisite number of names or not.” Or, in other words, that a
candidate for representative, in order that his election may be
valid, “ must be votedfor by a majority of the electors who vote
at the choice.” See Reports of Controverted Elections, p. 167,
Charlestown; p. 267, case of William B. Adams ; p. 365,
Barre; p.399, Wilbraham. These decisions have all been
made according to the rule prescribed in the Rev. Stat., chap.
4. sect. 13, which is as follows :

“ In order to determine the result of any election in this Com-
monwealth, the whole number of persons, who voted at such
election, shall first be ascertained by counting the whole number
of separate ballots given in ; and no person shall be deemed or
declared to be elected, who shall not have received a majority
of the whole number of ballots ; and in all returns of elections
the whole number of ballots given in shall be distinctly stated;
but blank pieces of paper shall not be counted as ballots.”

Other cases have been decided, and elections declared valid,
upon a principle directly the opposite, viz.: a majority of the
votes given for persons eligible as candidates ; all votes or bal-
lots being rejected from the count which were given for per-
sons legally or constitutionally ineligible. See Reports of
Coot. Elections, p. 439, case of Thomas Nash, Jr., in which it
was decided that a ballot for a person not resident in the town,
and with the words “ register of deeds ” thereon, should be
rejected from the count of votes for representative. So, also,
in the case of Somerset, p. 576, and that of West Newbury, p.
594, ballots for “ representative for congress,” were rejected as
having been cast for persons constitutionally ineligible from
those towns to the general court. In accordance with this
principle, it has been the practice of the senate and house of
representatives, when in convention for the purpose of filling
vacancies in certain offices, to reject from the count ballots
which were cast for ineligible candidates.

This appears to the committee to be the true and constitu-
tional principle. It is the principle laid down by Lord Mans-
field, in the case of Rex vs. Monday, Cowper’s Reports, vol. ii.
p. 530. It was there urged, by counsel for the defendant, as a

point “settled, that the mere dissent of the majority will not
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invalidate an election, unless they vote for somebody else.”
The right of the electors is this : “ they cannot say there shall
be no election, but they are to elect: therefore, though they
may vote to prefer one to fill an office, they cannot say that
such a one shall not be preferred ; or by merely saying, ‘ ice dis-
sent to exery one proposed ,’ prevent any election at all.
Their right consists in an affirmative not a negative declaration.
Consequently there is no effectual means of voting against one
man, but by voting for another : and even then, if such other
person be unqualified, and the elector has notice of his inca-
pacity, his vote will be thrown away.” “In the case of
Taylor vs. Mayor of Bath, twenty-eight electors being assem-
bled, fourteen voted for A, thirteen for B, and one for C. A,
who had the fourteen votes, was unqualified, and his incapacity
known to the electors at the time. Lee, chief justice, said
that the votes given to A, with notice of his incapacity, were
thrown away. He compared it to the case of voting for a
dead man, and held that B, who had the thirteen votes, was
duly elected.” Lord Mansfield held that “ upon the election
of a member of parliament, where the electors must proceed to
an election, because they cannot stop for that day, or defer it
to another time, there must be a candidate or candidates ; and,
in that case, there is no way of defeating the election of one
candidate proposed but by voting for another.”

The statute above cited, prescribing the manner of deter-
mining the result of an election, appears to the committee very
clearly to be in conflict with the constitution ; the onerequiring
for an election a majority of the persons voting ; and the other
a majority of the votes. This conflict is occasioned by the
ambiguity of the term “ ballot,” which, whatever may be its
meaning in a strictly legal interpretation, signifies, undeniably,
in its common acceptation, the ticket or paper which bears upon
it the vote or votes. A vote is the expression of the will of
the elector. This expression may be by hand, viva voce

, or,
by ballot. The ballot, then, is one mode of this expression.
In accordance with this is the meaning of the term as used in
our statutes ; it being provided, by the act of 1839, chap. 42,
that at all meetings for the election of governor, lieutenant-
governor, senators, and representatives, electors of president and
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vice-president, or of representatives to congress, “ it shall be
lawful for all said officers to be voted for on one ballot, or, at the
same time, on separate ballots and, by the act of 1841, chap.
70, that “ the selectmen of the several towns, and the mayor
and aldermen of the several cities, shall decide whether said
officers shall be voted for on one ballot, or, at the same time,
on separate ballots ; and shall give notice thereof in the war-
rant calling the meeting.”

Here it is evident that the word “ ballot ” means the ticket
or paper containing the votes, and that several votes may be
upon one and the same ballot. The number of ballots, there-
fore, will denote the number of persons voting ; but, inasmuch
as many of the ballots may be incomplete as such, by reason
of containing blanks for some of the offices, or having names
erased, the number of votes for any particular office may fall
short of the number of ballots. This is frequently the case in
practice. To a greater or less extent it occurs at every elec-
tion. The law, therefore, requires for an election, a majority,
which is not the same as that required by the constitution.
The latter recognizes no other majority than that of votes ; and
provides, that, in case of an election, either of governor, lieu-
tenant-governor, or senators, by such majority, the fact shall be
declared and published. Chap. ii. si. art. iii.; $ ii. art. i.; and
chap. i. ii. art. iv.

This subject, as one of great importance, was brought to the
attention of the legislature early in the session, by the report
of the special joint committee, to whom were referred the re-
turns of votes for governor and lieutenant-governor. That
committee were impressed by the fact, that considerable discre-
pancies exist, in the returns from many towns, between the
whole number of ballots, and the aggregate of the votes for the
several candidates. These discrepancies were found in the
returns for governor from thirty-one towns, and amounted, in
the whole, to an excess of ballots over the aggregate of votes

for all the candidates, to the number of 131. The returns

from two towns show an excess in each of one vote over the

whole number of ballots, occasioned, probably, by an error in
the count. An error of 100 occurs in the return irom Swanzey,
the whole number of ballots being stated to be 117, while the
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aggregate of the votes is 217. This has been rectified by a

letter from the town-clerk of Swanzey, who has transmitted a
copy of the record, which states the whole number of ballots
to have been 217. The number of these discrepancies would
have been much greater than it is, were it not that, in many of
the returns, the whole number of ballots, as originally stated,
had been altered, sometimes evidently by a different hand, for
the purpose, as it would seem, of making it agree with the
aggregate of the votes.

Upon examining the tabular abstracts of the returns of votes
for governor for the year 1852, which are in the office of the
Secretary of State, similar discrepancies are found to exist in
the returns from thirty towns, showing an excess of 128 ballots
over all the votes. From this number, however, should be de-
ducted a deficiency of 11ballots in the return from Barnstable, —
the only town returning a discrepancy of this nature,—which
leaves 117 as the net excess in the whole number of ballots.
The principal cause of this excess in the number of ballots is
shown by the return from Enfield. This town “ returns the
whole number of ballots as 192, and adds, that 9 of the ballots
had no vote for governor, making the real whole number of
ballots 183, which is the number they return as given for all
persons.” [Note by the Committee of last year.]

The same remarks apply to the returns of votes for lieutenant-
governor ; the excess of ballots over the votes for all the can-
didates, for 1853, from 34 towns, having been 163, and for
1852, from 38 towns, 125.

One cause of these discrepancies has been indicated, viz.:—
The omission or erasure from the ballot of the name of the
candidate for governor or lieutenant-governor. Another is the
practice, supposed to be required by the statute, of counting
everything as a ballot except blank pieces of paper. At the
last election it is known that a vote for electors of president
and vice-president was counted as a ballot for governor, and
even a collector’s receipt for taxes was returned as the contents
of one of the envelopes. It is believed to be not uncommon
to count the envelopes as ballots, to determine “ the whole
number of persons who voted.” It would be as easy, and
would seem quite as reasonable, to count the names checked
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upon the list, and require a majority of the whole number of
names thus checked, as necessary for an election. Papers, with
the names upon themof persons who could not be candidates,—
of persons deceased,—persons in other countries or ages,—and
even of beings existing only in the imagination of lunacy or
folly,—are all included to make up that whole number, the
majority of which is declared by the statute necessary to con-
stitute an election. It would seem as though no argument
could be needed to show that a majority so made up is not the
majority intended by the constitution.

Accordingly the committee for examining the returns the
present year, in declaring the majority of votes necessary to a
choice, believed themselves bound by their oath of office to do
so in disregard of the law, and in conformity to the constitution.

How important it may be, in its consequences to the Com-
monwealth, to conform strictly to the constitution in this par-
ticular, will appear from a statement of the votes for governor,
given at the election, November 11, 1839:

The whole number of votes was . . . 102,066
Necessary for a choice, . . . 51,034
Marcus Morton had .... 51,034

and was declared elected.

It appears from an examination of the abstracts of the re-
turns, that 17 towns returned an excess of 52 ballots over the
aggregate of votes for all candidates, and two towns an excess
of one vote each over the ballots, leaving a net excess of
50 ballots. In addition to these discrepancies, there was a
deficiency of 90 in the whole number of ballots returned from
Williamstown. It appears by an abstract from the record,
transmitted by the town clerk of Williamstown, that the vote

for governor was as follows :

“ Marcus Morton, . . . 202 votes,” 3(( qov>»

“ Edward Everett, . . . 192 do.” >“ Edward Everett,
“ The number of ballots does not appear upon the book.”

The original return, on file in the secretary’s office, states the
whole number of ballots in words, at length, as
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“ three hundred and
four.” Here is evidently an accidental omis-

sion of the word ninety between the words “and” and “four.”
Accordingly the whole number of ballots for Williamstown is
put down in the abstract as 304, instead of the true number,
394.

The accurate statement of the ballots given would be as
follows :

Whole number returned from all the towns, as stated in the
abstract, ........102,026
Add for Williamstown, to correct the error, . . 90

And the true whole number is ... 102,116

According to the 13th section of the 4th chap, of the Revised
Statutes for determining the result of elections, there would be
necessary for a choice 51,059. Mr. Morton having had only
51,034, there was no election, according to the law, although
he was declared elected by a majority of votes, and according
to the constitution.

But the law above cited is not only in conflict with the con-
stitution, it is self-contradictory, as it frequently and necessarily
involves blanks in the count. In elections of senators and
representatives, when two or more are to be chosen, and a part
of the names are omitted or erased from the ticket, it is never-
theless counted as a full or complete ballot, and thus each
blank upon it is counted as a vote against every candidate.
Herein it defeats the will, and violates the right, of the elector,*
who, by omitting or erasing a name, and substituting no other,
has expressed his will so far not to vote either for or against
that candidate, or any other. But his omission is made to
count as a vote against all the candidates, even against those
whose names he has retained upon his own ballot. Surely, a
law ought not to remain upon the statute book, of which the
operation is productive of results so directly the opposite of
what is intended.

The result of counting the ballots to determine the majority
is best illustrated by example. Suppose four candidates are to
be voted for on the same ballot. One elector votes for A, B,
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C, and D, Another elector, voting either for or against one
of them, will, by the blanks upon his ballot, defeat the other
three. So, if 500 electors vote for A, B, C, D, and 500 others
vote only for A, the three candidates B, C, and D, will be de-
feated, although there is no opposing candidate, and simply
by the 500 blanks involved in the count against them. Thus
the whole number of ballots is 1,000

J

Necessary for a choice, 501
A, only, is elected.
Does not such a method of determining the result of an

election involve an absurdity
The true method to be pursued, and the only one practicable,

that suggests itself to the committee, is to take the aggregate of
all the votes for the several candidates, and divide by the num-
ber to be elected. This gives the exact whole number, elimi-
nating the blanks, and considers every voter as casting a full
ticket. A majority of this number seems to be the true major-
ity to constitute an election. Try this method by the example
above given. A, has 1,000 votes; B, C, and D, 500 each;
aggregate, 2,500. Divide by 4, the number to be chosen, and
the quotient will be 625 ; necessary for a choice, 313, and all
are elected. The principle involved in the rule is this: that,
when two or more candidates are to be elected, every voter,
who chooses to vote for one candidate only, waives his right
in regard to all the others, and cannot claim to have his single
vote count as if it were a complete ticket; or, as in the ex-
ample above, to have it count as four, instead of one,

in making
up the result.

The only objection of any weight, that is perceived, against
this method of determining the result, is, that cases may occur,
in which a number of opposing candidates would all receive a
majority of votes. Suppose, for instance, two candidates are
to be elected. Let four electors vote for A, and B, and four
others for C. The whole number of votes will be 12. Divide
by the number of candidates to be elected, and the quotient
will be 6 ; necessary for a choice, 4; and all have that number.

But this objection equally applies to the method of deter-
mining the result by counting ballots. Suppose four candi-
dates are to be elected. Let 14 ballots be cast as follows:
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6 ballots for A, B, C, D.
2 “ “

• • • E, F, G, A.
2 “ “

. . E, F, G, B.
2 “ “

. . E, F, G, C.
2 “ “

. . . E, F, G, D.

a choice, 8 ; and all have thatWhole number, 14; necessary for
number.

brought about in the sameThis result is, in both cases,
manner. It is an inherent difficulty, which cannot be obvi-
ated, when two or more candidates are voted for on the same
ballot, and electors exercise their right to omit or erase a part
of the names without substituting any others, unless it be by
numbering the names of candidates, and considering those of
corresponding numbers on different tickets, as opposed to each
other. The difficulty is no more likely to occur, in the one
case than in the other; and, when it does occur, the method
to be pursued is correctly indicated by the statute.

The committee, therefore, are constrained to regard the
law in the Revised Statutes, c. 4, ■§> 13, as in conflict with the
language and meaning of the constitution ; as self-contradictory,
by involving blanks in the count; as thereby defeating the
will, and violating the right of the elector; as making null
elections, which are valid under the constitution ; and as fraught
with consequences, in a contingency liable to happen, serious
to the peace and welfare of the Commonwealth.

Believing that there is no necessity for retaining the ambigu-
ous term ballot in the law prescribing the manner of ascertain-
ing the result of elections, the committee, in accordance with
the views they have here expressed as to the true and consti-
tutional principle for determining the majority, have concluded
to report the accompanying bill.

For the Committee,

JAMES D. GREEN.
2
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In the Year One Thousand Eight Hundred and Fifty-
Three.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled , and by the authority of
the same, as follows :

1 Sect. 1. The result of any election in this Com-
-2 momvealth shall be determined as follows:
3 The votes for the several candidates for an office, to
4 which but one candidate is to be elected, shall be added
5 together, and the aggregate shall be considered the
6 whole number; and no person shall be deemed or

7 declared to he elected, who shall not, have received a

8 majority of said whole number.,

1 Sect. 2. When two or more candidates are to be
2 elected to any office, the aggregate of the votes for the
3 several candidates shall be divided by the number of
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4 candidates to be elected, and the quotient shall be
5 considered the whole number, and no person shall be
6 deemed or declared to be elected, who shall not have
7 received a majority of said whole number.

1 Sect. 3. Blank pieces of paper, and such as
2 bear no name of any person eligible as a candidate,
3 shall not be counted as votes, and in all returns and
4 declarations of elections, the whole number of votes
5 given in, and the blanks and other papers rejected,
6 shall be distinctly stated.

1 Sect. 4. If, at any election, a greater number of
2 candidates than the number to be elected, shall sever-
-3 ally receive a majority of the whole number of votes, a
4 number equal to the number to be elected, of such as
5 have the greatest excess over such majority, shall be
6 deemed and declared to be elected; but if the whole
7 number to be elected cannot thus be completed, by
8 reason of any two or more of such candidates having
9 received an equal number of votes, the candidates

10 having such equal number shall be deemed not to be
11 elected.

1 Sect. 5. The thirteenth section of the fourth chap-
-2 ter of the Eevised Statutes is hereby repealed.




