
HOUSE... .No. 269.

House of Representatives, May 1, 1856.

The Joint Standing Committee on Railways and Canals, to
whom was referred the Memorial of the Danvers Railroad
Company concerning the Boston and Maine Railroad Com-
pany, together with the various Petitions in aid of the same,
and the Remonstrances of the Boston and Maine Railroad
Company, and of E. W. Upton and others, of South Dan-
vers, against the Memorial, having, in numerous sessions,
heard all the evidence which the parties desired to introduce,
as well as the arguments of the distinguished counsel for the
different parties, and having carefully weighed and consid-
ered the same, beg leave to

REPORT;

That many of the matters alleged in the memorial, and
which will hereafter be considered, appear to the Committee to
be entirely irrelevant; and that though much evidence was
adduced on both sides as to those matters, yet the memorial-
ists themselves apparently admit the irrelevancy of these com-
plaints, inasmuch as the counsel who argued their case threw
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all these matters aside, and rested the case of the memorialists
upon this one point alone; That the Boston and Maine Rail-
road Company, having acquired the control of the Danvers
Railroad, by a lease authorized by Act of the legislature, after-
wards entered into a contract with the Eastern Railroad Com-
pany, a copy of which is appended to the memorial, by which
contract the Boston and Maine Railroad Company agreed to
pay over to the Eastern Railroad Company all the profits
which the former company might make on any business from
certain towns, the business of which was declared by the con-
tract to be the proper business of the latter company ; and that
it thus became the interest of the Boston and Maine Rail-
road to. discourage all business from those towns over the
Danvers Railroad, to the detriment of the Danvers Railroad
and of the public.

To maintain their application to the legislature for relief
upon this ground, it is assumed by the memorialists, that the
intention of the legislature, in chartering the Newburyport and
Georgetown Railroad Company, the Georgetown and Danvers
Railroad Company, and the Danvers Railroad Company, was
expressly to create a line of railroad to compete with the
Eastern Railroad Company for the business from Newbury-
port, Salem and South Danvers to Boston, and that it is be-
cause the contract complained of tends tends to prevent such
competition and defeat such intention of the legislature, that it
is a violation of duty on the part of the Boston and Maine
Railroad Company to have entered into the contract.

Now your Committee are satisfied that it was not the in-
tention or object of the legislature, in granting these several
charters, to create such a competition ; but that, on the contrary,
it has always been the settled policy of this State, never to
grant an act of incorporation for the direct purpose of creating
a parallel or competing line with one already chartered and in
operation.

Your Committee are of opinion that it is a part of the long
established policy of Massachusetts, not to encourage or sanc-
tion the investment of the capital of her citizens in a railroad
for the mere purpose of competition with another railroad
already established, —that such policy has been always to
forbid the creation of merely parallel or competing lines of
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railroad; and that whenever competing lines do exist, the
roads will be found to have been chartered each for the express
accommodation of a tract of country not accommodated by the
other, each for a specific purpose of its own,—and that the
competition has been unavoidable and incidental, and merely
proves, that a charter will not be refused, where an exigency
for the building of a railroad has been shown, on the sole
ground that the road, if built, may possibly, or necessarily to
some extent, divert business from a previously chartered line.
This policy has been repeatedly declared and most ably en-
forced in the reports to the legislatures of former years; and
your Committee would refer, in confirmation of their views
upon this point, to the reports of Hon. Linus Child, (Senate
Document No. 30, of Judge Hopkinson and others,
(Senate Document No. 85, 1846,) of Tappan Wentworth,
(Senate Document No. 60, 1849,) and of Simeon Borden and
others, (Senate Document No. 105, 1849.)

The evils of competition have always been too evident to
the wisdom of successive legislatures, to admit of the supposi-
tion that this sage policy, so often maintained, has been de-
parted from in this one instance. The public may indeed
revel for a time in the ruinously low prices which competition
induces, but the end must always be a combination between
the competing lines, and an increase of fares, so soon as both
parties shall have become weary of doing business at a loss.
The public have to pay, in the end, not only the interest on the
two capitals thus unwisely invested, and the expenses of two
roads where one would have sufficed, but to pay for the luxury
of competition during a short period by the high prices which
it necessitates during the lasting reign of combination that
inevitably results from it. The profit which the public may
make for a moment at the expense of the railroad has to be
repaid with heavy interest in the end.

But apart from any considerations of general policy which
merely raise a presumption against the supposition that the
legislature chartered these railroads for the express purpose of
competition, your Committee are satisfied, by an examination
of the charters of these various roads and of their history, that
the legislature had no such intention or purpose in view.

In 1844, the Georgetown Branch Railroad, extending from a
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point on the Boston and Maine Railroad in Bradford, to
Georgetown, was chartered. In 1846, the Newburyport Rail-
road, extending from Newburyport to Georgetown, was char-
tered, with the power of uniting with the Georgetown Branch
Railroad. It cannot be pretended that these roads were in-
tended for any other purpose than the accommodation of the
local business of the towns on their respective lines, previously
unprovided with any railroad facilities, for no business could
reach Boston from any of these towns over these lines without
coming over the Boston and Maine or Eastern Railroads. In
1851, the Danvers and Georgetown Railroad was chartered,
and the petitions presented in favor of granting the charter,
and the estimates, filed in the Secretary of State’s office, of the
business which it was contemplated to accommodate by that
line, show that this line also was asked for and granted for the
accommodation of the towns on its line which had no previous
connection with Boston. This road could not have been
intended for a competing line with the Eastern Railroad, for it
was a tributary of that road. Newburyport and Salem were
the only points which both roads connected, and a glance at
the map is sufficient to convince any one that for the business
between these two places there could never exist any competi-
tion over the Georgetown and Danvers Railroad with the
Eastern Railroad.

The Newburyport, and the Danvers and Georgetown roads
having been thus incorporated, there remained a tract of coun-
try nine miles in length between North Danvers and South
Reading, without any railroad accommodations, either south-
erly in the direction of Boston by the Boston and Maine or
Eastern Railroads, or northerly with the Danvers and George-
town and Newburyport road. The exigency to supply which
the Danvers road was prayed for, was the accommodation of
this tract of country, and to afford an outlet in the direction of
Boston over the Boston and Maine Railroad to the business of
the Newburyport road.

It is sufficient to show that the Danvers road was not char-
tered for the purpose of creating a competing line with the
Eastern road, for the only business which the Danvers road
could accommodate, which by any possibility could be injuri-
ously affected by the contract between the Boston and Maine
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and the Eastern Railroads, is that which by this contract is
secured to the Eastern Railroad; in so far as that contract
secures any business exclusively to the Boston and Maine
road, it is manifestly to the advantage of the Danvers Railroad,
as the Eastern Railroad is prevented from diverting that busi-
ness from the Danvers road over its own line to Boston. That
the Danvers road was not intended to be a competing line with
the Eastern Railroad, is evident from the facts above stated,
and from the fact that by its charter this company was author-
ized to lease its road either to the Eastern or the Boston and
Maine Railroad Companies, or both. It can hardly be sup-
posed that if this road was intended to be a competing line
with the Eastern road, that the legislature would have em-
powered the company incorporated for that purpose to sur-
render the whole control of its line to the company with
w'hich it was intended to compete.

Your Committee, therefore, are of the opinion that neither
the general policy of the State, nor the history of the charters
of these roads, will admit of the assumption, that in charter-
ing the Danvers Railroad Company, the legislature intended
to create a line to compete with the Eastern Railroad ; and, if
this be true, the contract between the Boston and Maine and
Eastern Railroad Companies was one which they had a right
to make, which does not injuriously affect the chartered rights
of the Danvers Railroad Company, and which affords that
company no legitimate reason for complaint.

But even if it were clear that the Danvers Railroad Com-
pany was originally chartered for the express purpose of
creating a competing line with the Eastern Railroad from
Newburyport to Boston, in what manner does this contract
between the Eastern and Boston and Maine Railroads injuri-
ously affect the rights of the Danvers Railroad Company?

The Boston and Maine Railroad, under their lease of the
Danvers Railroad, are bound to pay the Danvers Railroad
Company five per cent, on $150,000, as the rent of that rail-
road, annually, for one hundred years, besides all the profits,
if any, which may be realized beyond this sum. The Boston
and Maine Railroad have actually advanced, in cash, to the
Danvers Railroad Company, in prepayment of this rent to the
year 1862, forty-five thousand and sixty dollars, besides some
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eleven thousand dollars more in cash, paid either to the Dan-
vers Railroad Company or to the claimants of land damages
against said company ; and, in addition, have guaranteed the
bonds of the Danvers Railroad Company, delivered to that
company to raise money for the payment of its debts, to the
amount of fifty-three thousand dollars. The Boston and
Maine Railroad Company have, moreover, advanced twenty-
six thousand four hundred dollars to the Newburyport Railroad
Company, and seventy thousand dollars to the Danvers and
Georgetown Railroad Company.

It is clear that the Boston and Maine can only look for a
reimbursement of these loans, as well as of the annual rent,
which it is bound to pay in all events, from the success of those
roads; and with these large stakes dependent upon the pros-
perity of those railroads, it cannot be presumed that the Bos-
ton and Maine Railroad Company would, with its eyes open,
enter into a contract with the Eastern Railroad Company,
which was calculated to crush these railroads, and cut off the
sources from which its advances can alone be repaid.

Has this contract, however, such an effect ? By the lease of
the Danvers Railroad, the Boston and Maine Railroad Com-
pany assume the agreement of the Danvers Railroad Company
with the Newburyport and Georgetown and Danvers Railroad
Companies, and is bound to run a certain number of passenger
and freight trains over the Danvers Railroad daily, to connect
with those -roads; and the trains of those railroads received at
the junction at North Danvers by the Boston and Maine Rail-
road Company, have, by that agreement, preference over other
trains. These railroads have, by such agreement, the further
right to demand of the Boston and Maine Railroad Company,
that it shall run additional trains to connect with their roads,
and to demand that such additional trains shall be made ex-

press trains, upon terms set forth in the agreement.
The Newburyport and Danvers and Georgetown Railroad

Companies, therefore, have the Boston and Maine Railroad
Company completely in their power, and, if not satisfied with
the existing accommodation, can exact any further accommo-
dation they may require, upon the terms of their agreement;
that the legislature can annul and set aside this agreement
between the parties, and compel the Boston and Maine Rail-
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road Company to afford the other parties additional accommo-
dation upon other terms, and without compensation, will not,
for a moment, be contended. These companies cannot, there-
fore, complain of the contract with the Eastern Railroad
Company, and it remains to be seen whether the Danvers
Railroad Company have any cause for complaint.

This contract simply provides, that the business of the towns
on the main lines of the Boston and Maine and Eastern Rail-
roads shall be considered as the proper business of that rail-
road on which such towns are situated, and that if the other
road does that business, it shall account for all the sums
received from such business above the cost of doing it. The
business of the towns lying equally between the two main
lines, it is declared, belongs to neither of them exclusively,
and each of the contracting parties is at liberty to carry any
passengers or freight from those towns, that it can attract to
its line, accounting to the other for one-half of the profits of
such business.

By this contract, the important business of Haverhill, Brad-
ford and North Andover, which the Eastern Railroad Com-
pany, before the execution of the agreement endeavored to
divert to its own line, is secured from that competition, and
comes to Boston over the Danvers Railroad. The only busi-
ness which could possibly come over the Danvers road, which
is now secured to the Eastern road in consideration of its bind-
ing itself not to divert the traffic from the above-named im-
portant places, is that of Newburyport, Salem and South
Danvers. As to the Newburyport business, we have seen that
it is in the power of the Newburyport Railroad Company to
compel the Boston and Maine to run as many express trains
for the accommodation of that business, as the Newburyport
Railroad Company may see fit to demand. In so far, then, as
the business of Newburyport is concerned, the contract with
the Eastern Railroad Company cannot injuriously affect the
Danvers road, for the agreement, by which the Boston and
Maine Railroad Company is bound, was made by the Danvers
Railroad Company before leasing its road to the Boston and
Maine, and is just such an agreement as the Danvers Railroad
Company thought it best for its own interests to enter into.
And in regard to Salem and South Danvers, they each have a
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connection with Boston by three lines independently of the
Danvers road, by all of which three lines the distance is shorter
than by the Danvers road.

Admitting, however, that the business of Salem and South
Danvers is of great importance to the Danvers road, the con-
tract complained of cannot injuriously affect that business.
The Boston and Maine Railroad Company have agreed to pay
the Eastern all the receipts from that business above three-
fourths of a cent per mile on each passenger or ton of freight
carried, and deducting twenty cents per ton on freight for
depot charges. This allowance is, it has been proved, sufficient
to pay the cost of running the trains and contingencies, and
if it were all that is received by the Boston and Maine Rail-
road Company for running the Danvers road, it would pay the
cost of such running. But the Boston and Maine is bound,
at all events, to run the Danvers road, and it is, therefore, an
object to secure the business of South Danvers and Salem,
even at this low rate of fare and freight, as, being so bound to
run the trains, all the freight and passengers it can secure even
at these rates, is so much clear gain. In addition to all this,
the contract between the Boston and Maine and Eastern Rail-
road Companies cannot affect the Danvers road, because the
amount paid over to the Eastern Railroad Company, under
the contract, is not debited to the Danvers road, but is paid by
the Boston and Maine out of its own treasury, and the receipts
are accounted for to the Danvers Railroad Company, without
any deduction, for these payments.

In point of fact, however, it has been abundantly established
by the testimony, to the satisfaction of your Committee, that
the business of Salem and South Danvers with Boston, could
never be of value to the Danvers road, under any circum-
stances, being better and more expeditiously accommodated
by other lines, as before stated; and that if this contract with
the Eastern Railroad Company had never been executed, no
business of the least importance would have gone over the
Dan vers road from these points.

It is, however, alleged by the memorialists, that the discon-
tinuance of the connection formerly established between the
Salem and Lowell Railroad, and the Danvers Railroad, is a
first fruit of this contract, and a direct injury to the latter road.
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The evidence on this point is, that on the opening of the Dan-
vers road the number of trains to be run over that road to
connect with the Salem and Lowell road, and the times at
which they were to be run, were arranged by agreement be-
tween the Superintendent of the Boston and Maine Railroad,
the President of the Danvers road, and the Superintendent of
the Salem and Lowell road, to the satisfaction of all parties.

The Salem and Lowell Railroad Company was allowed, in
addition to a sum for the use of its cars, a larger proportion of
the through fares than it was entitled to, according to the com-
parative length of its road. Some of the directors of that
railroad, from the first, doubted the expediency of this connec-
tion, and the result of what was admitted to be an experiment
was, that it was proved, to the satisfaction both of the Boston
and Maine, and Salem and Lowell Railroad Companies, that
the business did not pay the expenses of either road. The
Salem and Lowell Railroad Company, which already received
the lion’s share of the receipts, refused, in consequence, to
keep up the connection, unless a still larger proportion was
allowed it; and as the business was even then done at a loss
to the Boston and Maine Railroad Company, it refused to
make any larger allowance, whereupon the Salem and Lowell
Railroad Company discontinued the connection. This act,
therefore, whatever its effect, cannot in any wise be attributed
to the Boston and Maine Railroad Company.

It seems, however, to be a sufficient answer to this whole
complaint of the Danvers Railroad Company, against the con-
tract between the Boston and Maine and Eastern Railroad
Companies, that the Danvers Railroad Company executed its
second lease to the Boston and Maine, with a full knowledge of
the fact that the latter company had, for a long time previous,
been endeavoring to arrange the terms of such an agreement,
and with the knowledge of the intention of the Boston and
Maine and Eastern Railroad Companies to effect such an
agreement as soon as possible. The Danvers Railroad Com-
pany was, therefore, bound to provide in its lease against the
consequences of such an agreement, if it intended to object
to it.

An effort was made to prove that the Boston and Maine
Railroad Company had, since the execution of this contract,

2
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endeavored to discourage business from Salem and South
Danver by taking off trains, and by prolonging the running
time of other trains. The evidence proves that the number of
trains now run was acknowledged by the president of the Dan-
vers road to be sufficient for the business of that road, after the
connection with the Salem and Lowell road had been discon-
tinued,—that the Boston and Maine is now ready, at any
time, to renew that connection, and run as many more trains
as that connection shall require, whenever the Salem and
Lowell will agree upon reasonable terms; and as that con-
nection was not severed by the act of the Boston and Maine,
the fault, if any there be, was not on the side of the Boston
and Maine Railroad Company.

It is not disputed that the trains are now run more slowly
than formerly, but this is accounted for by the fact, that since
the passage of the law of last year, the trains are obliged to
make a full stop at every railroad-crossing. The trains from
Boston over the Danvers road have to make six of these stops,
besides crossing four draw-bridges at reduced speed ; and these
facts, in connection with the necessity which these trains are
under, of using horse-power within the city of Boston, are
sufficient to account for a considerable difference in the run-
ning time. But the Danvers Railroad Company cannot com-
plain, if the Boston and Maine runs the trains on the Dan-
vers road as well as the trains on its own road ; and the
Boston and Maine Railroad Company have, in common with
all the great railroad companies, been obliged, within the last
year, to reduce the number of trains and increase the running
time on its road,—experience having demonstrated that this
economy is imperatively demanded.

The Boston and Maine has thus been forced to reduce the
number of miles run on its own road, by seventeen hundred
miles per week, and to cut down the number of express trains to
one each day. It seems but fair that the Danvers road should
submit to a similar measure of retrenchment and economy.

The weight of the evidence is, however, conclusive, that the
Boston and Maine Railroad Company has run the Danvers
trains as well as it has run its own, and though there may
have been causes for complaint, at times, yet that these have
been trivial, and such as may be expected to arise upon all
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railroads, from time to time. It is also established, that the
receipts from the running of the Danvers road, from the be-
ginning, have never paid the cost of the running.

Your Committee are, therefore, of the opinion, that the con-
tract between the Boston and Maine and Eastern Railroad
Companies, was one which, in as far as the Danvers road is
concerned, these corporations had a right to enter into,—that
the Danvers Railroad Company has not suffered, and is not
likely to suffer any injury, in consequence of the existence of
that contract,—that it is still for the interest of the Boston and
Maine Railroad Company to secure all the business possible
for the Danvers road, —and that the Danvers Railroad Com-
pany, knowing that such a contract was contemplated before
it leased its road to the Boston and Maine, and having then
held its peace, cannot now complain of the execution of the
contract.

The other grievances set forth in the memorial, are: Ist.
That many expenses were incurred by the memorialists, and
the cost of their road was increased beyond the original esti-
mates, by the direction of the president of the Boston and
Maine Railroad Company, and that the Boston and Maine
refuse to pay this excess of cost. 2d. That the president of
the Boston and Maine Railroad Company promised to provide
for the payment of the debts of the Danvers Railroad Com-
pany, and that the delay of the Boston and Maine Railroad
Company in providing funds for this purpose, seriously em-
barrassed the Danvers Railroad Company. 3d. That the
Danvers Railroad Company was induced, by the request of
the president of the Boston and Maine, and by his assurance
that the latter company would pay the excess of cost occa-
sioned by a compliance with such request, to abandon a
project, entertained by the Danvers Company, of purchasing
a portion of the South Reading Railroad, which would have
saved the cost of the construction of a portion of the present
road, and that the Boston and Maine Railroad Company now
refuse to indemnify the memorialists for this increased cost.
4th. That the Boston and Maine Railroad Company have neg-
lected to render to the Danvers Company a detailed account
of the expenses and earnings of its road.

It appears to your Committee to be sufficient to state, what
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must be evident to all persons, upon reflection, that if the vari-
ous alleged undertakings and promises on the part of the
officers of the Boston and Maine Railroad Company were
authorized by that company, and binding upon it, the Danvers
Railroad Company have an ample and adequate remedy at
law against the Boston and Maine Railroad Company,—and
that if these undertakings and promises were merely repre-
sentations made by the officers of the Boston and Maine
Railroad Company, without authority from the company,—
that in such case, neither any court of Jaw, nor the legislature,
can enforce the promises against the company, or punish it for
any failure to fulfil these undertakings.

Another reason why the legislature should not take cogni-
zance of these grounds of complaint, is, that a suit is now pend-
ing in the supreme court, in which the Danvers Railroad
Company seek to recover damages for some of these very al-
leged breaches of contract, and that for others of these claims
the Danvers Railroad Company executed, in November last, a
full release and discharge to the Boston and Maine Railroad
Company.

The Committee would, however, say, that the evidence
upon these points proves: Ist. That the Boston and Maine
Railroad Company never authorized any one to promise, on
its behalf, to pay any excess of cost of the construction of the
Danvers Railroad above the estimates. 2d. That the Boston
and Maine Railroad Company has, without any obligation upon
its part so to do, assisted the Danvers road by endorsing its
bonds to the amount of one hundred and twenty-five thousand
dollars, and by this aid saved the Danvers Railroad Company
from inevitable insolvency and stoppage, dd. That the Bos-
ton and Maine Railroad Company did authorize the Danvers
Railroad Company to effect the purchase of the South Read-
ing Railroad, and use the part purchased in lieu of construct-
ing the Danvers Railroad as originally located; but the evi-
dence fails to prove that this purchase, if effected, would have
saved any thing to the Danvers Railroad Company. And 4th.
That the manner in which the accounts of the expenses of the
Danvers Railroad should be estimated, is expressly stipulated
in the lease.

Your Committee, therefore, are of the opinion, that the me'
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rnorialists have failed to make out their case; but, if such a
case had been made out, the Committee are of opinion, that
the legislature has no jurisdiction of the case.

This is no demand for a repeal or alteration of the charter
of the Boston and Maine Railroad Company. If that com-
pany has violated its charter, or that of the Danvers Railroad
Company, the law provides a writ of “ quo ivarranto,” for the
express purpose of trying such cases. If the complaint is?
that the Boston and Maine Railroad Company have failed to
comply with the terms of the lease of the Danvers road, the
courts of law are open to the aggrieved parties, and will give
them such damages as a jury may award ; or, if the remedy
desired is, that the Boston and Maine Railroad Company
should be compelled to perform specifically its undertakings
and agreements, the supreme court, sitting in equity, has full
and ample powers for that purpose.

But if the object of the petitioners is, through the legislature,
to have their lease to the Boston and Maine Railroad Company
set aside, and a new lease framed by the legislature or by per-
sons empowered by the legislature for that purpose, imposing
new and additional obligations upon the Boston and Maine
Railroad Company, without compensation for such new obli-
gations, and without reimbursement of the consideration paid
by the Boston and Maine Railroad for the old lease, your
Committee respectfully represent that, in their opinion, no
such power is vested by the constitution in the legislature or
any other tribunal.

If the Danvers Railroad Company is dissatisfied with its
lease, the Boston and Maine Railroad Company have proved
that it is willing and would be glad to be relieved of the lease
upon receiving reimbursement of its advances, or security for
their future payment.

The cases cited by the memorialists, as precedents for their
application for relief, do not seem, to your Committee, to be in
anywise applicable to the point.

In the cases of the acts concerning the Eastern and South
Reading Railroad Companies, and the Essex and Salem and
Lowell Railroad Companies, the parties affected by the acts
were, in both cases, consenting to their enactment, and these
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acts were accepted as compromises. The other cases cited of
the exercise of legislative power, to compel railroad companies
to construct draw-bridges, and making them liable for damage
by fire caused by their engines, are obviously not in point.

Your Committee, would, therefore, unanimously report that
the memorialists have leave to withdraw.

HARRISON RITCHIE.

order of the Committee,
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<£ommon&tfiUt) of iWassacljusttta*

House of Representatives, May 1, 1856.

The undersigned would respectfully report the following state-
ment of facts on the Memorial of the Danvers Railroad
Company.

The memorial sets forth many acts of the Boston and Maine
Railroad toward the Danvers Railroad, in their financial rela-
tions, by which the latter company considered itself aggrieved,
and much evidence was introduced upon the subject; but as
the counsel for the memorialists stated that they did not expect
from the legislature any substantive redress upon the same,
and that it was introduced merely to show the general course
of treatment they had received from the Boston and Maine
Railroad, that the legislature might judge of their probable
cause of action under the new position assumed by the Boston
and Maine Railroad, it is not deemed necessary to go into a
statement of them here.

The Danvers Railroad was chartered in 1852, as a connect-
ing link between the Newburyport Railroad and Boston and
Maine Railroad, relying upon the business from the Newbury-
port Railroad for its support, and the legislature subsequently
authorized the Danvers Railroad to connect with or consolidate
with the Newburyport Railroad, and to lease their road to the
Boston and Maine Railroad.

In May, 1853, the Danvers was leased to the Boston and
Maine Railroad for the term of one hundred years, and a con-
tract with the Newburyport Railroad was entered into for the
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same term of time, intended to secure to the Danvers Railroad
the entire business of the Newburyport Railroad in the direc-
tion of Boston; and in the contract especial provision was
made to secure the business from Newburyport, which would
be of great importance to the Danvers Railroad.

By the terms of the lease, as finally modified, the Boston
and Maine Railroad guarantee bonds of the Danvers Railroad
to the amount of one hundred and twenty-five thousand dol-
lars, and agree to pay to the Danvers Railroad all its earnings
above the interest on said bonds. The cost of the Danvers
Railroad was nearly two hundred and fifty thousand dollars,
leaving a debt of some forty thousand dollars, besides the
entire stock to be provided for by the surplus earnings of the
road.

The Danvers Railroad was opened for travel in October,
1854. In July, 1855, without any knowledge or consent on
the part of the Danvers Railroad or the Newburyport Railroad,
and without any authority from the legislature, the Boston and
Maine Railroad executed a contract with the Eastern Rail-
road which had been substantially agreed upon for several
months, a copy of which is annexed to the memorial of the
Danvers Railroad, and printed, being Senate Document No.
13. By that contract, the Boston and Maine Railroad, in
consideration that they should be protected from competition
with the Eastern Railroad at Great Falls, New Hampshire,
and at sundry other points, agree with the Eastern Railroad,
that all the business of Newburyport, and one-half of all the
business from all the other towns on the line of the Newbury-
port Railroad, including the village at the terminus of the
Danvers Railroad, excepting towns through which the Boston
and Maine Railroad passes, is the proper business of the
Eastern Railroad, and that any voluntary arrangement there-
after made or renewed, designed to bring any of the business,
thus agreed to be the proper business of the Eastern Railroad,
upon the Boston and Maine Railroad and Danvers Railroad,
shall be deemed a violation of the indenture; and further, that
if any of this business from the Newburyport Railroad, set off
as the proper business of the Eastern Railroad, should be done
over the Danvers Railroad and the Boston and Maine Rail-
road, the Boston and Maine Railroad will refund all their
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receipts from the same over and above three-quarters of a cent
per passenger and ton of freight per mile.

This is the substantive matter of the complaint of the Dan-
vers Railroad Company. There are also petitions signed by
some fifteen hundred citizens of Essex county, including the
selectmen of eight towns, asking that the public on this line of
travel may be protected. It appeared in evidence, that this
business thus agreed upon by the Boston and Maine Railroad
to be secured to the Eastern Railroad, is the most important
business of, and absolutely necessary for, the support of the
Danvers Railroad ; and that without it, the road would be val-
ueless, and unable, under any probable circumstances, to pay
even its running expenses. This being the case, the Boston
and Maine Railroad have made it for their pecuniary interests
to run as few trains as possible over the Danvers Railroad, and
to use them for the accommodation of their own business be-
tween South Reading and Boston, thus lengthening the time
on the trains so as to discourage business from the points of
competition with the Eastern Railroad.

It was shown, in evidence, that in April, 1855, the time
when the contract was substantially agreed upon between the
Boston and Maine and Eastern Railroads, the trains on the
Danvers Railroad were reduced from six to five each way per
diem, and made to do the business of the Boston and Maine
Railroad between South Reading and Boston, which, before
that time, had not been done, and the time of running the
trains increased; that the trains were run irregularly, and that
in September, trains for the Salem and Lowell Railroad were
taken off, owing to the want of disposition on the part of the
Boston and Maine Railroad to have them sustained, and that
the Boston and Maine Railroad, after that, refused to renew
the connection upon any reasonable terms; that in October,
1855, the trains were cut down to three each way per day, and
the running time lengthened, so that it was materially longer
than for the same distance upon the Boston and Maine Rail-
road.

Many other facts were shown, of a change of policy in re-
gard to the Danvers Railroad after the contract with the
Eastern Railroad, and it was shown that all such changes were
against the interests of the Danvers Railroad, and the accom-
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modation of the public upon it and its connecting line. This
state of facts, in the opinion of the undersigned, makes it the
duty of the legislature to interfere. As between the two cor-
porations, in matters that may concern them exclusively, the
undersigned would express no opinion, although the legisla-
ture, by the statute of 1830, has clearly the power to interfere.
But so far as this arrangement entered into between the Bos-
ton and Maine and the Eastern Railroad Company, or any
similar contract, affects the rights and privileges of the public,
it is not only the right but the bounden duty of the legislature
to interpose. Railroad corporations are clothed with extraor-
dinary powers, solely upon the ground that they are public
corporations and to be operated for the benefit of the public,
and any thing done, or attempted to be done, by any corpora-
tions, by combinations or otherwise, tending to the violation
of, or in contravention of the rights and privileges of the pub-
lic, should be at once resisted by the legislature.

This combination between the Boston and Maine Railroad
and the Eastern Railroad is clearly and fully intended, by the
words of it, to interfere with and abridge the rights and priv-
ileges of the public upon the Danvers and its connecting roads,

The undersigned would therefore report the accompanying
Bill, intended for the protection of the public upon this line of
railroad.

J. F. MURDOCK.
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In the Year One Thousand Eight Hundred and Fifty-
Six.

AN ACT
Concerning the Danvers Railroad Company and the

Boston and Maine Railroad.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. The Boston and Maine Railroad is hereby
2 required to run between the terminus of the Danvers
3 Railroad in Danvers and Boston, passenger and mer-
-4 chandise trains sufficient and so as best to accommo-
-5 date the public and the business along the line of the
6 Danvers Railroad, and the passengers, merchandise
7 and cars to and from the Newburyport Railroad, and
8 unless the Danvers Railroad Company shall other-
-9 wise consent, shall furnish, at least, one merchandise

<gro:mnontot«ilUj of imnsgacfiusrttc*



DANVERS RAILROAD COMPANY, &c. [May,’s6.20

10 and four passenger trains daily, each way, Sundays
11 excepted, which trains shall not be connected with
12 any other trains or any other cars on the Boston and
13 Maine Railroad, nor stop between South Reading and
14 Boston to take or leave passengers or merchandise.

1 Sect. 2. If the Danvers Railroad Company and
2 the Boston and Maine Railroad shall not agree upon
3 the number of trains to be run daily between the
4 said terminus in Danvers and Boston, in addition to
5 those required by the first section of this act, or upon
6 the times of starting, rates of speed, fares, freights, or
7 any matters respecting the advertising or running of
8 any of the trains, or upon the terms of connection
9 with the Newburyport Railroad Company, including

10 the compensation to the Boston and Maine Railroad
11 for drawing the passengers, merchandise and cars of
12 the Newburyport Railroad Company between South
13 Reading and Boston, then the county commissioners
14 of the county of Essex, for the time being, upon the
15 application of either party interested, and upon rea-

-16 sonable. notice to the parties, shall decide and deter-
-17 mine the same, and their determination shall be bind-
-18 ing and conclusive in the premises, until by the agree-
-19 ment of the parties, or upon a like application and
20 notice, the same shall be changed.


