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Bir : I have the honor to transmit to you the Opinion of the
Justices of the Supreme Judicial Court, in answer to questions
proposed to them by the honorable the House of Representa-
tives, to be laid before the House.

I have the honor to
With the high respect

Your ol edient servant

LEMUEL SHAW, Chief Justic
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The undersigned, Justices of the Supreme Judicial Court,
have received a communication from the Honorable the House
of Representatives, requesting their opinion upon the following
questions, to wit;—

First. Does the twenty-first article of amendment of the
Constitution confer on the commissioners named in that article,
or in the county of Suffolk, on the mayor and aldermen of the
city of Boston, any power to apportion the number of represen-
tatives to which the county is entitled, among the representative
districts formed by them pursuant to that article ? Or, in
other words, does the power of the said commissioners, or
mayor and aldermen, extend to the assignment of the number
of representatives to which the districts formed by them are
entitled, as well as to the formation of such districts.

Second. When the said commissioners or mayor and aider-
men have divided the county into representative districts, and
apportioned the representatives to which the county is entitled
among sucli districts, is it competent for the House of Repre-
sentatives, in judging of the returns of elections and qualifica-
tions of its own members, to revise their said proceedings in
whole or in part, and to change the number of representatives
so apportioned to any district or districts, if satisfied that such
number is different from the number to which such district or
districts would be entitled, if determined exclusively by the
enumeration of legal voters taken, pursuant to said twenty-first
article of amendment.

Whereupon the undersigned, having taken the said questions
into consideration, do thereupon ask leave respectfully to sub-
mit the following opinion:

<Hommonu)£rtltl) of illassacljusetts.
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Lpon the first question we are of opinion, that the twenty-
first article of amendment of the Constitution, which took effect
and went into operation in 1857, did confer full power on the
commissioners named in that article, in all the counties exceptSuffolk, and in the county of Suffolk on the mayor and aider-
men of the city of Boston, to apportion the number of repre-
sentatives to which such county might, by the act of legislation
therein provided for, be entitled to among the representative
districts to be formed by them pursuant to said article ; and
that the power of the said commissioners in the several coun-
ties, and of said mayor and aldermen in Suffolk, did extend to
the assignment of the number of representatives to which each
of the districts to be formed by them would be entitled, as well
as to the formation of such districts.

e are of opinion, founded on all the terms and provisions
of the :11st article of amendment, as well as on the objects and
purposes proposed to be accomplished by this change in an
important part of the Constitution, that it was intended to vest
in the county commissioners for the several counties, and in
the mayor and aldermen of the city of Boston, unless special
commissioners should first be elected for that purpose, in the
manner directed by that article for the exercise of the same
power, which was not done, not only to form the several towns
in each county and wards of each city in their respective coun-
ties into local districts, to be designated by metes and bounds,
and further designated by a specific enumeration, not dividing
any town or any ward of a city, and make return thereof, and
therein to specify and declare the number of representatives,
which each of said districts shall have a right to send to the
General Court to constitute the House of Representatives, the
number thus assigned to each district, and thus declared and
returned not to bo less than one nor more than three in each
district. And we may add that, in our own opinion, these
boards of commissioners, no special commissioners having been
elected for the purpose, would not have fully executed the
power confided to them by this constitutional provision, nor
fully have performed the duty required of them, if they had
not thus assigned, designated and specified, and declared in
their returns the number of representatives to which each
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district should be entitled, until the time for a new formation
of a district, and apportionment ofrepresentatives.

Perhaps it may not be easy, in a short space, to state all the
reasons on which this opinion is placed, but we will mention
some of the most prominent.

This amendment contemplated and provided for carrying
into effect one of the most important changes which could be
made in the Constitution of the Commonwealth. Nothing can
more deeply concern the freedom, stability, the harmony and
success of a representative republican government, nothing
more directly affect the political and civil rights of all its
members and subjects, than the manner in which the popular
branch of its legislative department is constituted. We do not
here speak of it in its character as a true representative of the
intents, the intelligence and the will of the whole, and all the
parts of the constituent body, but as a practical scheme of
measures for the accomplishment of a great object. It obvi-
ously required a system of plain, simple, and intelligible rules,
easy to be understood, and to be carried practically into execu-
tion by hundreds and thousands of town and city officers of all
degrees of intelligence. And this system was designed to
supersede and replace the long practice of electing representa-
tives through the medium of town organizations, and the
agency of municipal officers, a practice wdiich had grown so
familiar from experience and habit, that it was almost impos-
sible that any mistake could be made. These considerations,
it appears to us, must have been deeply impressed on the minds
of the legislatures and people of the Commonwealth, in pro-
posing and adopting this amendment, and must therefore be
kept steadily in view in putting a construction upon it, both in
its general scope and in all its details.

The great object to be attained manifestly was, to reduce
greatly the number of representatives, and, in conformity with
the theory of representation, to secure as nearly as possible an
equality in the ratio ofrepresentatives and legal voters through-
out the Commonwealth. This object might be accomplished
in any one of various modes. The amendment itself might
have divided the State into districts, and have apportioned the
representatives among them, or it might have authorized the
legislature to do the same thing; or it might authorize the
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legislature to do it in part, and provide that the details should
be completed by another body especially designated and em-
powered for that purpose. This was the expedient actually
adopted. A census of the number of legal voter’s in each city
and town being first made, as provided for in the amendment,
the legislature were required to apportion the two hundred and
forty representatives among the several counties of the State.
Then, unless a law should be passed providing for the election
of a board of special commissioners in each county, and no
such law was passed, and no such special commissioners were
elected, the mayor and aldermen of the city of Boston, the
county commissioners of other counties than Suffolk should, on
the first Tuesday of August, after each assignment of represen-
tatives to each county, assemble at the shire town of their
respective counties, and proceed as soon as may be to divide
the same into representative districts of contiguous territory,
so as to apportion the representation assigned to each county
equally, as nearly as may bo, according to the number of legal
voters in the several districts of each county.

Such was the system provided. The legislature, had they
seen fit, might have postponed making the apportionment
among the counties, and in the meantime have provided by
law for the election of special commissioners, which would
have extended as well to Suffolk as to the other counties ; had
they done so, the powers of such special commissioners would
have been precisely the same in all the counties. The legisla-
ture passed no such law; on the contrary, they made the
apportionment among the counties which, by the amendment,
the secretary of the Commonwealth was required forthwith to
certify to the board authorized to divide such county into
representative districts. It became, therefore, the duty of the
mayor and aldermen of Boston to proceed and perform the
same duties for the county of Suffolk, which special commis-
sioners- would have been authorized and required to do, had
they been elected as provided in this amendment.

These boards are to divide the respective counties into repre-
sentative districts, so as to apportion, as nearly as may be,
according to their relative number of legal voters; but this is
to bo done under several absolute and inflexible conditions
prescribed by the Constitution, by which they are bound.
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1. No town and no ward of any city can be divided in form-
ing a district.

2. No town or ward of a city can be united with any other
town or ward of a city, to form a district, unless they are con-
tiguous to each other.

3. No district can be formed embracing so large a number
of voters as, according to the ratio for such county, would
enable it to send more than three representatives.

Subject to these conditions, having a regard to the relative
number of voters in each town and city-ward, so far as it can
be had, consistently with these fixed conditions, they are to
form representative districts with such number of voters as to
enable them to choose one, two, or three representatives. To
illustrate this: They must first ascertain the ratio between the
voters and the representatives, by taking the whole number of
voters in the county, and dividing that number by the number
of representatives assigned to it. This must, almost of neces-
sity, certainly according to the doctrine of chances, leave a
fraction for which it may in some cases be necessary to provide.
Having established the ratio for one, it is for the board to form
districts having within them numbers, as near as may be, in
reference to other conditions, to the ratio thus found, to choose
one representative, or twice that number to choose two, or
three times that number to choose three. This is clearly within
their express authority. They are bound to have this consider-
ation in their own mind, in forming, describing, and numbering
each district, whether it is a district for one, two or three ; this
they are bound to do by the regard they are bound to have to
equality in the ratio between voters and representatives. They
are bound to form the district with a view to the number of
the representatives to which such district shall be entitled,
whether they are bound to express it in their return or not.

In many counties there may bo a great variety of circum-
stances calling for the exercise of judgment in the formation
of districts. The county of Middlesex has, we believe, fifty-
two towms and cities—forty-nine towns and three cities. Sup-
pose each city has six wards, here are sixty-seven organized
bodies, with some very large towns and some very small ones,
to be classed and grouped together into districts, so as, in the
whole, to elect thirty-eight representatives. We willnot under-
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take to imagine the great variety of complex circumstances
under which, according to the Constitution, this duty is to be
done. Without putting particular cases by way of illustration,
which might be greatly extended, it seems that equality between
voters and representatives cannot be reached, and, indeed, was
not contemplated by the amendment, except that, “ as nearly
as may be; ” approximation, therefore, to this equality, is to
he sought by those whose duty it is to form the districts. In
forming districts with a view to such approximation, they must
take into consideration,

Ist. The absolute number of voters in each town and city-
ward of the county, as fixed by the census for the occasion.

2d. Whether that number is over or under the ratio of voters
to a representative for that county, as first found, and how
nearly it approaches that ratio for one, or double that number
for two, or treble that ratio for three representatives.

Bd. Whether any one town or city-ward, with reference to
that ratio, can be constituted one district approximating nearly,
and how nearly, to the ratio for sending one or more, or whether
any such town or city-ward can be so combined with any other
one or more towns or city-wards, so that the aggregate of voters
in the towns or wards so combined, shall approach nearly, and
how nearly, to such ratio, or its duplicate or triplicate.

Thus it will be perceived that the great principle of equality
of representation, or the nearest practicable approximation to
it, which lies at the foundation of this whole constitutional pro-
vision, is to govern, subject to the inflexible restrictions not only
apportioning the representatives to the district, but in the mode
of forming the districts so as to bring that approximation as
near as may be to the true equality. They have full authority
to form these districts, with reference to the election of one,
two, or three representatives, and were bound to be governed by
the great principle of equality in doing it, conformably to the
tenor of the constitutional amendment under which they acted.
Here, then, there was abundant room for the exercise of reason
and judgment in forming the districts ; they must have formed
them with the view to their right to elect one, two, or three
representatives, and it would seem to be necessarily incident to
the completion of the work, that they should declare and return
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the number intended that each district should be entitled to
elect.

Thus far we have drawn our illustrations respecting the
powers of the commissioners, and mayor and aldermen, from
the cases which may be supposed to arise in other counties than
Suffolk. The circumstances indeed, on which the commission-
ers were to act, might be considerably different, inasmuch as
the city at no distant period had been divided into twelve wards,
then nearly equal, for the purposes of representation in the city
council. There would, therefore, be likely to be fewer cases of
complex and extraordinary facts, calling for the exercise of
judgment, though there had come to be large discrepancies be-
tween the numbers of inhabitants, and still greater of legal
voters, in the respective wards. But the same powers are given
in the same terms to the mayor and aldermen in Suffolk and
the commissioners in other counties, and no purpose is shown
in the amendment, to invest them with other or different
powers.

Again, this constitutional amendment not only vested in the
mayor and aldermen the power to form districts in the county
of Suffolk after the census and apportionment of 1857, but also
after that to be made in 1865, and every tenth year after, to all
future time. There may or may not be a new arrangement of
the city into wards, by increasing or diminishing the number of
wards, or by an entirely new division. If no such new arrange-
ment of wards is made before 1865, or the next or some suc-
ceeding decennial term, judging from experience, there will
probably be a much greater disparity in the number of legal
voters than at present. Some one or more will perhaps have
so increased, that when the ratio for the county is established,
they may bo found to have over four times that number; but
by the inflexible rule it can have but three representatives.
Some one may have so far decreased as to fall short ol the ratio
for one. But by the same inflexible rule, it cannot be disfran-
chised. It may not be contiguous to any other ward, with which
it may be united, without making the aggregate number of
voters more than enough by the ratio for three ; it must there-
fore, however small, be constituted a district to choose one.

Here, then, would be room and a great demand for the exer-

cise of reason and judgment in determining, among various



1858.] 9HOUSE—No. 135.

methods placed within their reach, how the districts should h
formed, and a determination, somewhat judicial in its character
how many representatives each district is entitled to elect.

But, at the time of the adoption of this amendment, it could
not be known that such questions would not arise in Suffolk as
well as in other counties ; and the power was given to the com-
missioners of all counties alike, to meet all cases to which it
could extend at thefirst or subsequent establishment of districts.

The makers of this constitutional amendment, not having
formed the State into districts for the election of representa-
tives, not having vested the power in the legislature to form
the counties into districts, but only to apportion the two hun-
dred and forty representatives among the counties, must have
felt the necessity of providing a body, competent in their view
to perform this duty fully and completely. They must have
understood that, in the performance of this duty, the questions
herein before suggested, .and many others not capable of being
solved by mere computation, must arise and must be deter-
mined by sound judgment. The question then recurs, looking
at the exact terms of the amendment and its obvious purposes,
to what body was this duty intrusted and what powers were
vested in them to enable them to perform it ?

We can have no doubt that this whole duty was confided to
the county commissioners for other counties, and to the mayor
and aldermen of Boston for the county of Suffolk, there being
no county commissioners in this county. The terms, though
not clear and explicit, do, in our opinion, import this. They
are to divide their respective counties into representative dis-
tricts, so as to apportion representation equally, as near as may
be, according to the number of voters in each district. There
is a slight obscurity in the sentence, which would be removed
by a slight change in the words. If there were a comma after
“ voters,” and the word “in ” were “ to,” it would be some-
what more free from obscurity. But we think the meaning is,
“ so as to apportion,” or “ so that they may apportion” “ in ” or
“to ” the districts. But this is confirmed by the residue of the
provision prescribing the duty of the commissioners.

The districts in each county shall be numbered by the board,
and a description of each, so numbered, with the number oi
legal voters in such county, shall bo returned by the board to
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the secretary of the Commonwealth, the comity treasurer of
each comity, and the clerk of every town in each district, to be
filed and kept in their respective offices.

Here, then, is the purpose for which these returns are to be
made: not for revision or correction, not for acceptance or rejec-
tion, or recommitment, but for preservation and information ; a
final act determining the rights of all parties concerned, and, in
effect, standing as part of the Constitution during the decennial
period.

Again, it is not expressly required by the provision, that the
board shall state the whole number of the representatives which
they are required to apportion to the whole county ; whereas,
by returning the number apportioned to each district, the
aggregate of the numbers of representatives assigned to each
district will show that they have rightly apportioned the whole
number assigned to the county; and this leads to a strong con-
clusion, that such an apportionment to each district was to be
made and returned by the commissioners.

But even should the commissioners return the whole number
of representatives apportioned to the county, and that they had
formed it into a given number of districts, stating the number
of-legal voters in each, without specifying the number of repre-
sentatives to each district, the work would be very imperfect.
For instance, in Suffolk there are two cities, Boston and Chelsea,
and two towns, North Chelsea and Winthrop. Whether Chel-
sea is divided into wards or not, we do not know ; probably it is.
Suppose the mayor and aldermen had returned that they had
apportioned twenty-eight, the number ofrepresentatives assigned
to the county by the legislature, and had formed it .into thirteen
districts, giving the number of voters in each, without more ; it
would bo extremely difficult, if not impossible, to determine by
mere calculation, what number each would be entitled to
choose, on account of the fractions larger or smaller, by which
some districts would fall short and some exceed the average
ratio. But if it were possible to ascertain the number of repre-
sentatives which each district would be entitled to elect, it must
be through the medium of a complex and difficult calculation,
to be made by the officers and voters at every election ; whereas
the article plainly requires a simple, recorded document, open
to the inspection of all, stating in terms the number which each
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district may elect, for the government of all city, town, and
ward officers, in issuing warrants, calling and holding meetings,
and for receiving and certifying votes, and also for the informa-
tion and security of voters.

The question then recurs whether the doings and returns
made conformably to the. article of amendmentare to be deemed
conclusive ?

This is a question of power. The power, whatever was its
extent, was conferred when the amendment was adopted; it was
conferred alike on the commissioners and on the mayor and
aldermen in their respective counties ; it was not limited to the
state of things as it then existed, but was intended to adapt
itself to all such changes and states of things as might arise at
any future time. As the exigency of the case, namely the
regular and harmonious action of the government, required
that the powers of those bodies, appointed in behalf of the
people to establish representative districts, should be large and
adequate to the occasion, to enable them to decide all questions
incident to the establishment of such districts within the limits
prescribed by the article itself. As such exigency required that
the execution of these powers should be definitive, (and no
mode is suggested for the revision of the doings of the commis-
sioners,) the conclusion is that the decisions of the vai’ious
questions before them, made by the bodies thus empowered as
expressed in their final actions and returns, must be taken to be
decisions made by a body of competent jurisdiction, duly au-
thorized by the Constitution, and are therefore conclusive.

In answer to the second question, the undersigned are of
opinion that it would not be competent for the House of Repre-
sentatives, in the case supposed, in judging of the returns, elec-
tions and qualifications of its own members to revise the pro-
ceedings of the county commissioners and mayor and aldermen,
in whole or in part, and to change the number of reprepresen-
tatives, by them apportioned to any district, if satisfied that such
number is different from the number to which such district
would be entitled, if determined exclusively by the enumera-
tion of legal voters, taken pursuant to said twenty-first article
of amendment.

The House of Representatives are, by the Constitution, final
judges of the returns, elections, and qualifications of their
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own members. Their duty is, we think, rather to judge of the
rights of persons returned as members, and claiming to be
members, than of the rights of districts or constituencies,
although the latter may sometimes be incidentally involved.
For instance, in the case suggested by the question, suppose
three members are returned by a district to which three were,

assigned, and suppose another, to which two only were assigned,
claiming a right to send three, had elected and returned three ;

the whole six could not hold seats, and the House must decide
between them. But in coming to that decision, they must, in
our opinion, look exclusively to the act done by the commis-
sioners pursuant to the Constitution by which the districts
were formed, and the number of representatives assigned to
each. Were it otherwise, it appears to us that great confusion
would follow. If the House could decide between two par-
ticular districts, coming before them by petition or otherwise,
each claiming a superior right to the other, then any and all
the other thirteen or fourteen districts in Suffolk might come
before the House in the same manner, to have their rights
determined. So of the county of Middlesex, with its forty-nine
towns and three cities to choose thirty-eight representatives ■

it may be divided into any number of districts not less than
thirteen nor more than thirty-eight. Should any error be
discovered in combining contiguous towns and city wards into
districts, or in the computation of the numbers of voters neces-
sary to the apportionment of representatives among them, the
whole might be revised, and many changes of representatives
made, and yet such act of the House could only extend to the
elections for one year.

No, it is obvious that if the Constitution had itself framed
the districts, and apportioned the representatives, it must be
taken by the House to be conclusive, although errors of com-
putation might afterwards be discovered in the application of
the principle of distribution adopted by its framers. Now
when a part of this duty was ordered to be done, and returned
by other public bodies, and recorded in various public offices
for the general and authoritative information of all officers and
voters, it was an act done by the delegated authority of the
Constitution, and ought to have the same practical effect as if
done in terms by the framers of it.
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For the reasons given in answer to the first question, there-fore, we are of opinion that the House of Representatives, in
exercising the right vested in them by the Constitution respect-
ing the election of members, are bound to take the formationof districts and the apportionment of representatives to each
district, as made and returned by the county commissioners
and the mayor and aldermen of Boston in their respective’
counties, to be conclusive. If it shall be asked what shall bedone if one of these apportionments and returns shall be dis-
covered to bo erroneous, one answer is that the Constitutionhas provided no power competent to inquire into and correct
any such error. Some error may occur in all human transac-
tions, and therefore even those who may discover, or thinkthey have discovered an error, may themselves have fallen intoerror in conducting their inquiries and making their computa-tions. But the final power must rest somewhere, and the
exigencies of government will not admit of its waiting in itsmovements until all possible errors in its constitution and
organization are removed.

All public officers who are charged with the performance ofpublic duties, and who may be guilty of fraudulent, wilful andcorrupt conduct in the discharge of them, are liable to prose-
cution and punishment therefor, by impeachment or indictment;but even punishment for their misdeeds may not necessarilycorrect them, though it may afford an additional security tothe public against their perpetration.

LEMUEL SHAW.
CHARLES A. DEWEY.
THERON METCALF.
G. T. BIGELOW.
BENJ. P. THOMAS
PLINY MERRICK.
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