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January 15, 1859.

The Committee on Elections, to whom was referred the Petition
of Alexander Newcomb, of Tisbury, praying that he may be
allowed a seat in this House as a Representative from District
Number One, in the county of Dukes County, in the place
of Joseph Whelden Holmes, of Tisbury, the sitting member,

REPORT:

Said district is composed of the towns of Chilmark, Edgar-
town and Tisbury, in said county, and is entitled to one repre-
sentative.

The parties in this case were content to submit it to the
decision of the Committee, without summoning witnesses, and
upon a statement of facts agreed to by each, and the conclusion
of your Committee is based upon the facts thus agreed upon.

The vote for the respective parties as agreed to by them was
as follows:

Chilmark, .... Holmes, 18 ; Newcomb, 20.
Edgartown, . . . . “Ill; “ 51.
Tisbury, “ 62; “ 95.
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The first allegation contained in the Petition is, “ that the

statute of this State which requires that a list of the qualified
voters be posted prior to any election, was not complied with by
the selectmen of Edgartown in said district, at the election in
November last.” This allegation was admitted by the sitting
member. Your Committee are of opinion that this omission on
the part of the selectmen should not invalidate the election.
The failure of town officers to comply with the requisitions of
law may render them liable to its penalties, but should not
operate to prevent a recognition of the will of the people, which
is the basis of our institutions, if that will can be clearly and
satisfactorily ascertained. These views are in conformity to
reports heretofore made and sustained by the House of Repre-
sentatives. See Reports on Contested Elections , Fryeburgh,
page 41, and Malden, page 213.

The petitioner further represents, “ that the transcript or
copy of the record of said town was given to the clerk unsealed,
contrary to the sth section of the 311th chapter of the Acts of
1857.” This allegation was admitted by the sitting member.
But it was also admitted by the petitioner, that the votes were
duly received, assorted, counted, and declaration thereof made
in open town meeting. Under this admission it is contended,
that the vote of said town was fairly and legally expressed,
and that the failure of the officers to seal up said transcript or
copy, being a subsequent act, should not operate to the exclu-
sion of the vote of said town thus expressed. To make an
election depend upon the accuracy of a return thereof would
be to place it in the power of ignorant or designing returning
officers to subvert the will of the people, whose servants they
are. These views are more fully set forth in a Report on the
case of Sylvander Johnson vs. Lansing J. Cole, which was sus-
tained by the House of Representatives in 1858. (See House
Document, No. 20, 1858.)

The third and last allegation, and the one most relied upon
by the petitioner, sets forth, “ that on the next day [after the
election,] when on his journey to Chilmark, the place appointed
for the meeting of the clerks of the several towns in said
district, the town clerk of said Edgartown opened the said
transcript of the votes of said Edgartown, and materially
altered, or caused to be altered, the same ; in consequence of
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which said alteration, the clerks of the several towns in the
said district gave the certificate of election to Joseph Whelden
Holmes; whereas, but for said alteration of the transcript of
the votes given by the inhabitants of Edgartown, made by the
town clerk thereof, and without the knowledge of the selectmen
of said town, and after the meeting had been dissolved, your
petitioner, as he believes, woxild have been entitled to and have
received the certificate of election.”

This allegation was also admitted by the sitting member.
It seems proper here to state that the petitioner disclaimed

imputing, either to the selectmen or town clerk, any fraudu-
lent intent, but relied solely upon the legal effect of the infor-
malities set forth and admitted.

A brief explanation relative to the third allegation will serve
to show the grounds upon which the committee come to their
conclusion.

The sitting member, as stated by himself, and not denied by
the petitioner, usually writes his name J. Whelden Holmes,
sometimes J. W. Holmes, but never Joseph Whelden Holmes.

It was also stated and admitted that the father of said sitting
member is John Holmes, who has a son John Holmes, Jr., and
a son Charles, and that these are all the voters resident in the
said district bearing the name of Holmes, and consequently
that there is no other person bearing the name of the sitting
member, in either of its forms, resident in said district.

It was farther stated and admitted that the votes were given
in for J. W. Holmes, and that the declaration thereof, herein
before referred to, was made for J. W. Holmes. In confirma-
tion of this position a printed ballot was produced before the
committee, which was admitted by the petitioner to have been
used at the election, bearing the names of candidates for all the
State and district officers voted for in that election, and thereon
was printed “ For Representative, District No. 1, J. W. Holmes,
of Tishury."

The theory concurred in by the parties in relation to the
alteration of the transcript referred to is, that the town clerk,
ignorantly supposing the name of the sitting member to be John
instead of Joseph, entered it thus upon his record, or upon the
transcript thereof, and the only change alleged is that the letters
okn were erased, leaving the initial J conformable to the ballot-
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ing and declaration. The falsity of the record thus made was
unjustifiable, but the correction thereof, when the error was
discovered, displays an honest intent, and in part atones for the
error first made.

It is proper to add, in relation to the first allegation, that the
petition admitted that the failure of the selectmen to comply
with the provisions of law relative to posting up a list of voters,
■was not the occasion of the refusal of any person’s vote who
had a right to vote, of any illegal voting, or of any other
oppressive result.

The issue in this case seems mainly narrowed down to the
question—“ Shall the doings of the town clerk, in being wise
above what was written on the ballot and declared, or in writ-
ing what was unwise and unauthorized on his record, have the
effect to disfranchise the voters of Edgartown ?” Your com-
mittee are of opinion that it should not be so, and that the
sitting member is entitled to his seat.

They therefore recommend that the petitioner have leave to
withdraw.

For the Committee,

NATH’L HINCKLEY, Chairman.


