HOUSE.... No. 120

Commomumltl) of illasoacljuodts.

House

of

Representatives February

25, 1859.

The Joint Special Committee to whom was referred the Order
to inqtiire what legislation is necessary to prevent delays in
the administration of justice, to enable the .speedy trial of
causes between party and party, to cause the early settlement
of questions of law whether civil or criminal, and to obtain
the reports of such decisions as soon as possible,

REPORT
as follows

:

In discharging the duties imposed upon us by the Senate and
House, these facts have been at all times manifest; First
That by reason of the great delays and expenses incident to
the administration of justice in our courts, a necessity no longer to be disregarded for legislative interposition exists. By
legislation if at all, the needed reform must be wrought, for m
cannot expect in the future a judiciary more enlightened or
more faithful than that which has, in the past, been the pride
and the security of Massachusetts. Secondly It is equally
clear, that mere innovation in matters of judicature is by no
means reform. Change therefore should be sought in some
scheme which shall invade at as few points as possible what has
,

,
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been found wise and beneficial, but which shall afford hope at
least that none of the present abuses will be therein perpetuated.
In the pursuit of our investigations, therefore, we first endeavored to ascertain, so far as experience and inquiry could
inform us, the causes of such abuses, expenses and delays, and
then turned our attention to the inquiry, how these abuses
could best be reformed, at the same time preserving in its
integrity a general system of judicature which has given so
great protection and security to the people.
And in reporting the result of our labors, we propose to call
attention very briefly to these matters in their order.
The plan upon which our courts are now organized was
established in 1820. The Common-wealth then contained but
five hundred and twenty-three thousand two hundred and
eighty-seven inhabitants. The theory of the courts then was,
that any party was of right entitled to two trials by jury of all
questions of fact in all important cases, civil, as well as criminal,
The first was in the court of common pleas ; either party could
then appeal for another trial in the supreme judicial court.
This system of trials stood till the year 1840, when governor
Morton went from the bench to the chair of the executive. In
his long judicial life, he had seen the mischievous fruits of this
system, in its delays and expenses. Upon his recommendation,
the legislature of that year took away all right of appeal on
questions of fact, and defined the jurisdiction of the two courts.
elusive jurisdiction was given to the supreme judicial court,
. all writs of entry, except to foreclose mortgages, and of all
other real actions, respecting easements on real estate, except
complaints for flowing lands and actions of trespass on real
estate ; and of all actions wherein the plaintiff or some person in
his behalf would make oath, that the matter sought to be
recovered exceeded in amount the sum of three hundred
dollars, if the action were brought in any county other than
S ’ffolk ; and six hundred dollars, if brought in Suffolk county.
A,l other civil actions were left in the court of common pleas.
It is apparent, this division of business between the two courts
had no respect to the importance of the matters litigated in
either, but, was based entirely upon arbitrary considerations of
convenience.
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All questions of law, except upon dilatory pleas, by the same
Act, were made determinable in the supreme judicial court.
The number of justices of that court was reduced from five to
four, and the office vacated by governor Morton was abolished.
Immediately upon the passage of the Act, many questions arose
upon the jurisdiction of the respective courts. In five several
instances legislation has been had to relieve the obscurities and
infirmities of this short Act thus conferring jurisdiction, and to
set out more clearly the matter of which the respective courts
should have cognizance. Though nearly twenty years have
elapsed since its enactment, the courts are yet busy in determining the powers of the various tribunals under it. And after
all these acts of legislation and more than that number of
decisions of the supreme court thereon, the law is now in such
a state that the commissioners upon the revision of the statutes
have found more difficulty, than upon any other subject, in
putting these same questions of jurisdiction in an intelligible
form into their report; and so great has been this trouble, that
their work upon this topic, is by far the most open to criticism.
By the same Act of 1840, all crimes not capital, were made
triable in the court of common pleas. To the same court was
given jurisdiction of the appeals from justices of the peace and
police courts. By this and subsequent acts, the crimes of
treason, rape, murder in the second degree ; fighting a duel
without the State in pursuance of an arrangement within;
burning in the night time an inhabited dwelling-house, armed
robbery and burglary, all capital crimes before 1839, were sent
to the common pleas to be tried by a single judge without the
privileges of peremptory challenge of the jury, counsel assigned
by the court, or witnesses summoned by the State, which
belonged to the prisoner when these offences were punished
with death. So that our jurisprudence presents the striking
anomaly that while a party having a claim for $3OO has, by right,
a trial before a jury presided over by a justice of the supreme
judicial court, yet if the same party is to be tried for treason or
the higher crimes punishable with imprisonment in the Slate
prison for life he must be tried before a justice of the common
pleas. So much more do our laws apparently protect property
than innocence and personal liberty.
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In 1855 the court of common pleas was excluded from the
county of Suffolk. A local court with jurisdiction but little
extended was erected in its stead. Pour justices were appointed
for it, and the same number are yet in office. The number of
justices of the supreme judicial court and court of common
pleas has been from time to time augmented, so that the whole
judicial force of the Commonwealth now consists of seventeen
justices, all engaged for a greater or less part of the year in
trying jury causes of the same description and substantially of
the same importance, save as we have seen in the matter of
crimes. The viciousness at first apparent in this system, is that
already alluded to, the undefined and immaterial line which
marks the distinction in jurisdiction between the various courts.
It is obvious this classification does not rest upon the importance
of the various cases referred to the one or the other court. As
an example, the supreme judicial court in one wing of the
court house presides over a controversy respecting a few hundred
feet of valueless land, while in the other wing, at the same.time,
a common pleas judge determines without appeal, the dearest
rights by sending men to an imprisonment to be terminated only
in death.
In the next place, the judges of the supreme judicial court,
being obliged to hold fixed terms for jury trials, have their
time and opportunity for the decision of questions of law
broken in upon, and the necessary quorum for such a court so
deranged as of itself to prevent the dispatch of business.
Besides, law terms are thereby put at such infrequent periods
as to work the most serious delays. In no county is a term at
which questions of law may be heard to be held by law more
than once a year, so that any cause tried in a common pleas
court the day after the commencement of the law term, must
wait a year before it can ever ask to be heard. Therefore, one
convicted of a high crime in October in Middlesex, may escape
punishment for a year at all events, by taking exceptions in
matters of law, and either lie in jail during that time, at the
expense of the State, if not able to give bail, although most
unjustly convicted, or however guilty, if wealthy, put justice
at defiance for that period.
The working of this system of law terms and exceptions,
may most clearly be seen in the case of Tuckerman, the
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defaulting treasurer of the Eastern Railroad for many
thousands, although correctly tried, as it proved, by the judge
of the municipal court, yet being bailed, he filed exceptions in
matters of law, and taking advantage of the year’s delay before
his case could be heard, employed himself in the mean time in
robbing the mails to gain, as is said, money enough to pay
his recognizance, and escape punishment altogether. And so,
indeed, he did, so far as Massachusetts justice was concerned,
for when finally called upon to answer here, he was found
holden for a series of years in the State prison of Connecticut.
A party in a civil case also, who has obtained a verdict in the
court of common pleas, or at a jury term of the supreme
judicial court, has still a tedious period of many months of
delay to endure, before he can obtain a hearing of the law
questions reserved in the court of ultimate resort.
Again, the expenses incident to this system are enormous.
In addition to the sums expended by the parties, which often
result in ruin to the losing, and impoverishment to the successful litigant, the tax-paying' public sustains a burden from the
unwieldly machinery of these courts, far heavier than they
know. As these burdens are borne in the general taxation,
less attract and arrest attention than the more obvious
hardships of the parties. These have come to be so apparent,
that the least attentive understand that no law practically
exists whereby civil remedies or redress can be successfully
sought through our courts. Lawsuits have such persistent
vitality that, in a contested case, death or bankruptcy ordinarily awaits one or the other party thereto before its conclusion.
The first inquiry of an aggrieved plaintiff on consulting his
attorney is, how long before this will be finally tried, if I
seek to bring this wrongdoer to justice ?” In all our more
populous counties, if the lawyer be truthful and the case is to
be contested, the answer must be certainly not less than j,wo
years ; one year in which to get the facts settled by a trial
before a jury, and another to mature, enter and settle the questions of law before the supreme court.” And the answer
would be too favorable in most lucky, well-conducted lawsuits.
If a casualty, such as the granting of a new trial should occur,
the prediction would fall far short of the truth, and the time
might generally be doubled.
they

“

“
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The jury terms of the supreme judicial court, consuming
the time of the justices, the infrequency of terms for the
determination of law questions, the loss of time incident to
the opening and closing weeks of so many terms, and the lax
rules and practice of the courts in the filing and allowance of
exceptions, are the prominent causes that thus protract the life
of a lawsuit. The experience of more than one lawyer has
been that, as much as a year and a half often elapses from the
time of the jury trial, before the allowance even of the bill of
exceptions to test the law in higher tribunals.
We had before us the docket record of several cases in illustration of these casualties which our present system of
judicature permits. Let us briefly state the headlands of the
long life of one of these:
In the month of October 1849, Tuttle sued Brown for fifty
dollars, the price of a cow sold. The writ was returnable at
Cambridge to the court of common pleas on the second Monday of December of that year. Brown appeared and tendered
thirty-seven dollars and fifty cents, which Tuttle accepted, but
not in satisfaction. In defence he claimed that the cow had
three instead of four teats. The controversy proceeded as to the
remaining twelve dollars and fifty cents. It was tried for the
first time before the jury in the month of February, 1851. The
plaintiff prevailed, but the defendant filed exceptions and the
case was continued. At March term, the judge having failed
to examine the exceptions, the case was again necessarily
continued. This carried it by the Api’il term of the supreme
court, wherein otherwise it might have been entered. At the
June term, 1851, the exceptions were allowed. At the October
term the case was entered in the supreme court, but, being a
new entry, and the court being limited in time, it was continued for one year. At the sittings in Boston, in February
1853, the'exceptions were argued. On the fifteenth of that
month a new trial was ordered. At the March term of the
court of common pleas the case was again entered in that
court; but neither the counsel nor the court knew upon what
principle of law the new trial was to proceed, so that the case
must be farther continued, for no written decision or opinion
accompanied the order for a new trial, or, indeed, until more
than four years after, saw the light at all, when the tenth
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volume of Cashing’s Reports appeared in 1857, when it
appeared that the first trial had proceeded upon an entirely
immaterial issue. In December, 1854, however, the case was
again tried in the court of common pleas, and a verdict was
rendered for the defendant. In his turn, the plaintiff took
exceptions, as the defendant had done before him. They were
entered at April term, 1855, of the supreme court. In the
month of February, 1856, for the last time, this old cow case
was argued in court; but judgment was deferred till March
second, 1857, when the exceptions were overruled. On the
nineteenth day of the same month an execution issued for the
defendant’s costs, amounting to the sum of three hundred and
twenty seven dollars and eighty-five cents. After a life of seven
years and five months the cow case had an end ; but meanwhile
the circumstances of the losing party had so materially changed
that no property remained upon which .to levy the execution
for costs.
The outlines of this case are not exceptional. Any lawyer
of experience in the courts can call up like cases, differing not
in time, only in details. Indeed, while this report is in preparation, we are informed through the Evening Journal that at
the term of the supreme court, now in session at Dedham, on
calling the docket, two cases were found, in which the venerable judge remembered to have been of counsel in the year
eighteen hundred and thirty-five and another was called, of
which the counsel remarked that he had not heard of it for ten
years. The great lesson they teach is this that the organization of courts must be inherently defective, in which such
delays and expenses are possible under any circumstances ; and
we are driven to no theories for a solution of these and
kindred evils. They are all traceable to the causes we have
named.
Another matter in this connection deserves attention. An
unnecessary and cumbersome series of records, entries and reentries are required under our present system of courts.
For instance, in a case like the cow case, two extended records
of the cause, and two entries of the action are to bo found in
the supreme court, and two like records and entries in the
court of common pleas. And all this expensive, annoying and
useless labor comes from the transference of the case from the
,
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lower to the higher court, instead of the questions merely,
which arise for settlement in the court of law. And parties,
also, are heavily taxed by reason of the removal of the case,
with all its accretions and adjuncts in the shape of papers
therein, from one court to the other. And much annoyance
and delay are occasioned in many counties by the fact that the
terms of different courts are at the same time in session.
This is a necessary fruit of distinct courts having substantially
the same jurisdiction, and an arrangement of terms for the
purpose of doing the judicial business of the whole State. Now,
as the same counsel are engaged and practice in all these
courts, the result is great annoyance to counsel, from inconsistent engagements made so by this very evil, and heavy
expenses to the public and to parties from the consequent
delays and interruptions of business.
Another evil is, that no adequate time is given for the
supreme judicial court to hear and determine questions in law
and in equity. This grievance has been long and sensibly felt
by the court, not less than by the profession. Parties have
been sadly reminded of it in the delays of their suits ; and the
people at large have looked in vain, and through their legislature have called in vain for seasonable reports of decisions ; and
while the reports of the decisions of the court of Queen’s
Bench, and of our sister States, are lying upon our tables,
bringing the law as expounded by their judges, down to within
six months of the present time, more than one hundred causes
argued in ’52 and ’53 in Massachusetts are yet unreported, and
the opinions still remain to be written out, while more than as
many more of those argued and determined since are in the
same condition; and this, too, in the face of a statute which
requires that reports of the decisions of the supreme judicial
court on all questions of law, argued and determined before
the first day of September in each year shall be published on
or before that day.” That this law is not obeyed is not the
fault of the reporters. Their duty and interest alike prompt
to an early publication of the decisions, but while the opinion
remains in the breast of the court” only, it would seem difficult for another to publish it. But the arduous and incessant
labors of the court, abroad on circuits for a portion of the year,
and the accumulation of business seem to forbid that they should
devote the necessary time to the preparation of opinions.
“

“
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We have thus far principally confined our observations to
civil actions. The case is in no degree relieved, if we turn to
the proceedings in criminal matters. In the tardiness with
which justice pursues offenders we see the cause of the heavy
expense that falls upon the Commonwealth in the shape of criminal costs. Herein we see, also, why so general complaint arises
that certain laws, deemed to be salutary, are so little enforced.
Herein is seen, in large measure, an explanation of the enormous bills of costs in criminal cases which attracted the attention of the governor, as evidenced in his last annual address.
And they are calculated to arrest the attention of tax payers,
legislators and all others who feel an interest or a pride in our
Commonwealth. And we refer those desirous of information
on this subject to the address of the governor and accompanying documents. We also subjoin a few facts respecting the
same, which exhibit the cause of these enormous bills of costs
that bear so heavily upon the public, as well as individuals.
Thomas Mead was indicted for killing Agin, in the municipal
court, on November 7, 1857, and though zealously and most
ably prosecuted by the learned and indefatigable Commonwealth’s attorney, he yet awaits his second trial, having been in
jail for a long time. And the books of the jailer in Suffolk
county exhibit these entries, selected as specimens merely,
and without especial search.
Aaron Sias, committed for murder on March 81, 1855 ; discharged without trial January 4, 1856.
Winslow Eddy, committed for murder on January 6, 1856,
and sentenced in December following.
James McNally, committed for murder on November 27,
1855 ; discharged on October 11, 1856.
David Merrill, committed for murder November 30, 1855 ;
discharged January 4, 1859, without trial, having been in jail
at public expense thirty-eight months. When discharged he
was found insane, and is it a marvel, a man of the most constant mind, when incarcerated, awaiting a trial for murder for
more than three years in substantially solitary imprisonment,
might well have “reason totter on her throne.”
James H. Gould, committed on February 27, 1858, for

murder; sentenced December 10, 1858.
2
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William Thomas waited nine months for trial for passing
counterfeit money.
James Woods, for a like offence, was in jail eleven months
before sentence.
William Joice, for murder, was held fourteen months before
sentence ; and John Hares, a witness against him because of
his inability to procure bail was held in jail over fourteen
months, being paid for his time by the State, as well as found
,

,

at public expense.
David R. Brown, for murder, was committed August 14,
1858, and is still in jail. And Ann M. Jenkins and Mary A.
Taylor, witnesses against Brown, arc still in jail, by reason of
their inability to procure bail. They were committed at the
same time.
Thomas Brown was committed on August 26, 1858, for subornation of perjury, and yet awaits his sentence, and two
witnesses against him were kept four months in confinement,
because they knew facts which were important.
In addition to the economic considerations to which we have
adverted, this class of facts stimulate other suggestions. If
these persons are guilty of offences, public policy requires that
punishment should not thus tardily follow the crime. If they are
unjustly charged, common justice demands that an earlier
opportunity should be given them for deliverance. Besides, it
is alike necessary for the protection of innocence and the punishment of guilt, that the trial should be had before the witnesses have died, or have forgotten the facts, from the lapse of
time. But in the case of witnesses unable to procure bail,
these delays operate as a direct and flagrant violation of personal rights. They drag out weary months in prison, guiltless
of all crime, awaiting the tardy movements of our courts.
No class of our citizens suffer greater hardships from the illcontrived judicial machinery which we permit to grind out
causes, than witnesses. As a mere question of humanity to
them, some relief seems to be loudly demanded, and the only
relief is to be sought in accelerating the trial of causes. “We
will not sell, deny or delay justice or right to any one.” The
barons compelled king John to bequeath this motto to our
courts ; it is engraved on their seals. It is the language of all
well-regulated governments to the subject. It is written in
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Latin in most of our court rooms.

It is well it is disguised in
a dead language. If the delayed parties and witness who sit
in the back seats could read it, they would disturb or break up
the courts by the explosions of their laughter or their rage, at
the monstrous incongruity betwixt the theory and the practice.
It is delayed to suitors. It is practically denied. It is sold
at enormous prices. Few parties can endure the expense and
annoyance from protracted legal proceedings. How mightily
are the circumstances of parties changed by this long delay ;
witnesses die or remove, even if the litigants survive; testimony
is lost, and still the cause drags its slow length along.” Justice with us has come to be so slow of foot that whosoever will,
may escape it. The courts are not in fault. They are diligent
and industrious to the last degree. They work jurors, lawyers
and themselves quite as hard as their powers are competent to
endure. The lawyers are not answerable for it. They try
their causes at the earliest practicable moment. Where then lies
the fault? In the system under which our courts are organized.
In the few remaining pages of this Report, we trust we shall
show that the plan disclosed in the accompanying bill affords
hope at least of a reform.
“

1. By lines plainly and deeply marked we have distinguished
the jurisdiction of the respective courts. Unless a party be
especially ambitious of blundering, he cannot well find his
cause in an erroneous venue. Thereby a source of the most
profitless controversy and litigation is removed. And the courts
instead of consuming time in determining in what forum parties
may seek their rights, will proceed to establish those rights and
to define their extent. The distinction made rests, we think,
in reason, and is suggested by the character of the business
bestowed upon each tribunal. The supreme court remains, as
the constitution designed it, a court of law of the greatest
dignity and the highest powers. We have added to its dignity
by relieving it of much laborious circuit duty. Wo have
enlarged its powers of usefulness by casting off the trammels
of frequent terms that fettered and embarrassed its efforts to
accomplish the business of the State. Wo have abridged none
of its high functions, but have augmented them rather. And
it has been the earnest and unanimous desire of the Committee,
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to place this court in a position sucli as it ought to have to
preserve the great reputation it now enjoys, at home and
abroad and sustained through so many years and under the
administration of so many different judges. It is left witli all
its powers as a court for the correction of the errors of inferior
tribunals. It is now, indeed, clothed with all the highest
powers ever exercised by the judiciary in a civilized state. And
it is our hope, as it is our belief, that under the new system, if
it receive the approbation of the legislature, the people of the
Commonwealth will have their confidence and respect in and
for that court deepened and strengthened.
The superior court has been clothed with powers and jurisdiction, as to matters of fact so universal, that no room for
mistake is left. All questions determinable by a jury are to be
therein heard. Juries impanelled by a sheriff, holding their
sessions in a hotel or a farm-house, removed from the necessary
aids of a court, books of legal reference, and presided over by a
sheriff who is selected with greater reference to his executive
energy than his judicial acquirements, are abolished. And with
this abolition, the expense of the special proceedings is relieved,
which required an entry before the county commissioners twice,
and the court of common pleas once, and the cost of a special
jury and the sheriff’s fees superadded to all. And the various
courts having substantially the same jurisdiction and powers,
by the reported bill, are all merged in the new tribunal. Thus
a system arises. And the distinctions, founded in no difference, which marked the jurisdiction of these several courts by
such feeble lines, no longer remain to betray the unwary into
wasteful lawsuits with fruitless results.
2. We px - opose to open the doors of the supreme judicial
court, for hearings in law and equity, in the city of Boston on
the first Wednesday of January annually, simultaneously with
the assembling of the legislature, and to keep them open
throughout the year. We provide for but one term. The
entry of all questions to be heard in that court is to be made in
Boston. They may be sent from the distant parts of the
Commonwealth by express, or by mail or otherwise. But we
report nothing to prevent the court holding terms at any place
other than Boston, if in their judgment the public interests
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should render it proper. Upon the court the legislature casts
the responsibility of hearing and deciding all questions of law
that may arise, promptly and without delay. As theirs is the
labor, they can best devise the manner and appoint the times and
places of doing it. We hamper them by no stated terms. And
this is done that the great and needed reform may be secured,
to wit: a speedy hearing of all law questions as they arise.
It is believed, when this system comes to be fairly tried, that
all questions of law will reach argument and decision in the
supreme court within two months, at least, after the trial in the
superior court, and thus the counsel of the respective parties
will come fresh from the jury trial, with their arguments and
authorities then used still familiar to their minds, and their
zeal unabated by reason of having forgotten the case, to argue
the questions before the court of law.
3. A saving of expense and time not to be disregarded, results
from the abolition of so many terms of the various courts held
for jury trials. We have stricken out two terms in Boston of
the superior court. We have abolished all the terms of the
supreme court. And thus many weeks now 'spent in opening
and closing terms, and much expense incident thereto will be
saved. The opening and closing weeks of a jury term are, as a
general fact, in the larger counties, as good as lost. Parties are
uncertain of their position on the docket, and of the prospects
of reaching a trial, and this general uncertainty results in an
abandonment of hope. But a long term puts counsel and parties to preparation, and continuances therein are the exception
and not the rule. This change we regard as of no little im-

portance.
4. Equity as a branch of judicial business, with the expansion of the equity powers of our highest tribunal, is beginning
to assume great importance. It deals with the highest interests of men. But heretofore equity causes have been longer
delayed than any other. By rigid provisions, in the bill
reported, the hearing of this class of cases, it is hoped, will be
greatly accelerated. A judge of the supreme court is to be,
from time to time, designated, to make such decrees and orders
as shall speed the hearing of equity causes. By the provisions
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of section 50 it is hoped an equity court will bo in law, what it
is in theory, always open and ready to cause equity to be done

to aggrieved parties.

6. To prevent delays in the settlement of law questions, we
have reported the stringent provisions of sections 27, 28 and 29.
The counsel are required to prepare the bill of exceptions while
the facts are yet fresh in their minds. The judge is obliged to
pass upon them while the memory of his ruling remains.
Nothing but positive enactment can secure this most desired
change in practice. Judges and counsel now fully realize the
importance of immediate attention to these matters, but delays
are nevertheless most common and notorious. The new rule
rests upon the sound maxim of public as well as private economy, to postpone nothing till to-morrow which can be done

to-day.
Sed Csesar, in omnia praceps,
Nil actum credens, cum quid superesset agendum,
Instat
“

”

The method prescribed in the reported bill, it is believed, will
lead to no inconvenience but to most beneficial results in actual
practice. No time is needed either by counsel in the preparation, or the judge in the approving of exceptions, to examine
the law, as all that is required of either is to give, a succinct and
truthful history of what passed at the trial, —to present, in a
summary manner,” in the well considered words of the old law,
the actual claims of the party and rulings of the court.
“

6. Kindred provisions we have extended to the decisions on
questions of law. The opinions are now scarcely ever pronounced in open court. If they were, a single hearing from the
lips of the judge would hardly be adequate as a guide for a new
trial. No published opinion meets the eye till long after the
time when a new trial should be had. But it is an easy thing
for a judge to state, in writing, the points decided, and return
them in the rescript. An extended opinion is not required.
An essay accompanying a decision more often bewilders than
enlightens.

“An

over-speaking

judge was no

well-timed
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cymbal,” even in the early days of Francis Bacon, when dockets
were less crowded than now ; ho is a positive- evil in our time.
Any legislation that tends to secure speedy decisions and concise statements of legal principles, in the present age of inflated
general and legal literature, will be hailed with enthusiasm by
the profession and the people. Under section 48 these important ends will be attained. Whenever a decision is reached in
the court of law, the parties will be prepared for the new trial
in the superior court, for with the decision will be found the
reasons that are to control the fate of the cause. The complaints of the profession and the public will be answered by the
speedy promulgation of the law as provided in the closing lines
of that section. The time secured to the court by the other
features of the bill, will give the judges all needful opportunity
for the preparation of the opinions. But the public and the
profession would be quite satisfied with such opinions, as a
learned and intelligent court like ours should be content to
give in the form of a rescript. It is law rather than literature
that is sought for in our reports.

7. It has been our purpose to provide only as many justices
as the labor to be done absolutely requires for its prompt
performance. And this policy we suggest not solely nor
mainly on the ground of economy in the matter of salaries,
but more on account of the- judges themselves. A half occupied judge is a poor magistrate. A judge who has, or takes
time for any other pursuits or interests, subtracts from his
usefulness as a jurist. Therefore, while we have endeavored so
to arrange the details of the bill as to give the various judges
ample time for the performance of their duties, we have made
careful estimates in order not to leave them unnecessary leisure.
There is not,” and we quote Mr. Webster, an entire revolution wrought in the mind of a professional man, by
appointing him a judge. He is still a lawyer ; and if he have
but little to do as a judge, he : s, in effect, a lawyer out of practice. And how is it with lawyers who are not judges, and are
yet out of practice ? Let the opinion and common practice of
mankind decide this. If you require professional assistance in
whatever relates to your reputation, your property, or your
family, do you go to him who has retired from the bar, and who
“

“
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has uninterrupted leisure to pursue his readings and reflect'ons ;
or do you address yourself to him, on the contrary, who s in
the midst of affairs, busy every day and every hour in the cay,
with professional pursuits ?”

8. We provide for the payment of liberal salaries to the new
judges. Their labors are to be arduous. Their responsibility
will be great. They will be abroad upon the circuit during a
very large portion of the year. To administer the complicated
science of law wisely a man must give to it the strength of his
life,” says one of our best judges. The highest legal talent in
the State, it is hoped and expected, will be summoned to the
discharge of these arduous and responsible trusts. Upon the
question whether this expectation and hope are realized or disappointed, will depend the success or failure, in large degree, of
the system now proposed. It is obvious such men cannot be
secured for the service unless they are liberally paid. In the
provisions of the reported bill the superior court is made infeior to the supreme court only in the nature of the powers
conferred upon it. It is to deal with the dearest rights of men.
It is invested with more varied powers than ever before were
conferred upon a single tribunal in the Commonwealth. If it
fail to meet the expectations of the legislature and the public,
it will be because of the inability of the executive to find men
of first rate judicial capacity to occupy its bench. But such
men will be found if their position be sufficient in point of
compensation and dignity. In the details of the bill, we know
of nothing more important to the success of the system than
the matter of these salaries. And we earnestly hope that our
recommendation in this behalf will be approved by the legislature.
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9. In the matter of fees and costs the new system has a manifest advantage over the old. The series of dorrble records is no
longer necessary. The removal of the question and not the case
from the superior to the supreme court abridges greatly both the
expense and the delay of the former practice. The entry fees,
which are exacted so often and annoyingly under the present
laws, though small in amount, help form large aggregates in
the general bill of costs. But the most marked item of re-
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trenchment, both in its operation upon the parties and the
public, will be seen in the speedy hearing of causes civil and
criminal, to which, perhaps, we have already sufficiently adverted.
The criminal convicted before a jury, but who takes
exception in matter of law, waits in jail a year or more for
the hearing of his exceptions, at the expense of the Commonwealth. If he be able to find sureties pending his exceptions,
such are the delays, that, in a majority of instances he can have
time to arrange his escape and his sureties to conceal their
property and go into insolvency, before a judgment can over
take either. But aside from these considerations, your Committee are persuaded that twice the amount of the additional
sums paid to the justices of the new court, will be saved in
costs and fees of parties in a six months’ trial of the system
herein recommended. A greater sum will be saved to the
Commonwealth in criminal costs each year than the extra
amount paid in salaries to the court.
10. The people and the bar are anxious for a change in our
judicial plan. The present seemed a favorable time to inaugurate it. Such a reform should come at a peaceful era. Nothing
of partisan passion or sentiment should enter into such a scheme.
If to be done at all, it should be done when the minds of legislators are as free as possible of partisan schemes and bias. If
to be permanent and beneficial, such a measure must be brought
forward by no party. No single party however strong, but all
parties however weak, must be responsible for it. It must come
from legislators having no partisan or personal ends to accomplish, in order that it should receive fair consideration and trial
by the people for whose benefit it is designed. It is believed no
occasion more auspicious than the present year, could be presented for the successful organization of this important reform.
By common consent men have laid aside their partisan animosities, and taken hold in earnest of the practical business of legislation. The revision of the statutes has summoned to the halls of
legislation an unusual number of experienced men, the judgment of whom upon the bill we propose as they may mature
and pass it, or as they may reject it, will be acquiesced in by
the people of the State. And not only is it a favorable occasion for the consideration and discussion of such a measure
;
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the present year is an eminently fitting time to start upon the
trial of a new system. Whatever Act may be passed, whether
the one herewith reported or any thing kindred thereto, may
go into effect in July. The legislature is again to be convened
in September; and whatever infirmities, therefore, legislation,
covering so general a field, may have left, can be supplied at
that time, and then, the plan being again revised, after seeing
it in practical operation, the new court will take its place in
the new statutes at the commencement of the new legal era.
We therefore report the accompanying Bill
Tor the Committee,
J.

Q. A. GRIFFIN.

