
HOUSE.,..,No. 281.

Executive Department Council Chamber, )

Boston, Oct. 3, 1859. j

To the Speaker of the House of Representath

The legislature passed an A
April, 1859, entitled “An Act in
the Public Garden in the city
obtaining an adjustment of an
rights of the city of Boston in

it approved the sixth day of
relation to the Back Bay and
if Boston,” for the purpose of
unsettled question as to the
a strip of land lying between

Arlington Street and the Public Garden
By the provisions of the sixth section of this Act, the board

of aldermen was required to
voters of the city of Boston f
The Act was accepted on the
and proclamation of the fact v
the terms of the Act by the s

unit the statute to the legal
their acceptance or rejection,
renty-fifth day of April, 1859,

i

Inly made in accordance with
retary of the Commonwealth
herewith transmitted.copy of which proclamation

By the fourth section of tl
the purpose of determining £

! Act it is provided, that, “for
just equivalent to the city ofof

Boston, for the relinquishment hereby made of any rights the
said city may now have to erect buildings on the strip of laud
on Arlington Street, which was conveyed to the city by the said
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indenture of December eleventh, eighteen hundred and fifty-
six, the governor of the Commonwealth and the mayor of said
city shall appoint three commissioners, who shall make an
award thereon; and the Commonwealth shall convey to the
city of Boston such portion of the land or flats in the Back
Bay, belonging to the Commonwealth, and upon such limita-
tions and restrictions as the said commissioners shall order and
direct, in said award, as such equal equivalent; and if such
commissioners shall not bo appointed within thirty days after
this Act shall take effect, the supreme judicial court, upon the
representation of either party, and upon notice to the other,
shall appoint such commissioners.”

Acting under this provision of law, the governor of the Com-
monwealth and the mayor of the city of Boston appointed three
commissioners, Honorable Josiah G. Abbott, of Lowell, Hon-
orable George B. Upton, of Boston, and Honorable George S.
Boutwell of Groton, to consider the subjects embraced in the
section cited and to make an award thereon. The commis-
sioners upon a review of the whole question, and a patient
hearing ol the parties representing the Commonwealth and the
city of Boston, made an award transferring to the city of Bos-
ton specified portions of the lands in the Back Bay as an equiv-
alent, with other conditions named in the Act, for the surrender
ol its right to build upon the strip of land between Arlington
Street and the Public Garden, which award was in accordance
with the provisions of a subsequent Act approved on the sixth
day of April, confirmed by the governor and council, and deeds
of land in accordance therewith were delivered to and accepted
by his honor the mayor of the city of Boston.

I have the honor to transmit herewith a copy of the award of
the commissioners, a resolution passed by the council in con-
firmation of the same, and a copy of the deed of land delivered
to the city of Boston.

No provision has yet been made by the legislature for the
compensation of the commissioners who were appointed for the
adjustment of this controversy. By an agreement with his
honor the mayor, and by the terms of the award, it was deter-
mined • that the expenses of the arbitration should be borne
equally by the Commonwealth and the city government, and in
pursuance ol that arrangement one-half of the expenses of the
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award, have been paid by the
to transmit herewith the ac
respectfully request that an
the adjustment of the unsettl

city of Boston. I have the honor
nut of the commissioners anc 1

early provision may be made for
2d balance of their claim.

Bv the terms of the Act it was provided that the permanent
Board of Commissioners on t Bay should cause to be
filled, at the expense of the ( nonwealth, the piece of land

i Arlington Street and the Public Garden. This was
done within one mouth from the award, at an

ive thousand dollars. Legisla-expense by contract, of twenty

tive action is required, to autl ize the application to this par
ticular purpose of a portion of the funds placed at the disposal
of the commissioners, to be us 1 for purposes of improvement.

The compensation al commissioners who made
the award may likew roperly charged to the same

it, and accordingly the w le of these expenditures, like
he others required for the pro; ution of the work, will cause

no burden whatever to the ord ary revenue of the Common-
W(

ier that tmay not be improper, in i urse pur
he Commonwealth publicin rcga t

improvement n to refer to the
origin oi the controversy, now

In consideration of the su
a

ider of certain conceded and
asserted rights not greatly imr irtant to th
affecting the interests and pc the -Commonwealth,

jrnmittee of the lesrislatu ppointed under .Resolves of
1856, chapter 76, to act with the Commissioners on the
Back Bay, by a tripartite hide ture between the Common-
wealth, the city of Boston, and the IV ater-Power Company
dated December 11, 18 1 to the city of Boston the

f land lying between Arl ?ton Street and the Public
of the commissioners latelyGarden, upon which th

appointed was founded.
The grant of land was not uly without conditions, but

expressly waived all to its use. And it was upon
unquestionable right, accord-this fact that the city founded

ing to the terms of the grant, to use the land for such munici-
pal or building purposes as should be deemed expedient.

art materially
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Yeft it is equally certain, that the cession was made on the
part of the State with an understanding, or in the belief, that
it would be used only as a part of the Public Garden, and
not for city buildings or dwellings. It will be manifest that
the legislature would never have granted to any party this
piece of land, the key to the whole of its possessions in the
Back Bay, and separating them from the Public Garden and
the Common, except in the belief that it was not to be used
for building purposes, but to add to the pubjic grounds of the
city.

This is shown not only by the nature of the transaction and
the position of the land, but in the explicit language of the
reports of the committee of the two houses of the legislature,
and of the Commissioners on the Back Bay.

The report of the committee of the legislature has this
explanation of the grant of land made to the city:—

“ The agreement provides for a new boundary at right angles to the Mill-
dam, and to effect this purpose, (since the city could not alienate any portion
of the Public Garden,) the State grants to the city a piece of land to he added
to the Public Garden, of about the same size as that on which extended the
restriction already mentioned as prohibiting the erection of buildings; and
the city in return relieves the Commonwealth from this restriction.” [Page
9, Senate Document No. 17, 1857.]

The government of the city, standing upon the terms of the
;rant, claimed unrestricted possession for any purpose whatever,

—as it certainly had a right to do,—and the commissioners
awarded in the consideration of its rights an additional tract
of 44,800 feet of land as a just equivalent for the surrender of
the same to the Commonwealth, and its dedication to the uses
as a part of the Public Garden, and the perpetual preservation
of the Public Garden itself, excepting only the right of placing
a city hall thereon.

The legislature in 1814, granted to the Boston and Roxbury
Mill-dam Corporation, the perpetual right of flowage over the
Back Bay Lands. This right covered about two hundred and
five acres owned by the State, and two hundred acres above the
riparian line, owned by various parties. The whole of this land
was subject to the right of flowage, and was flowed by the Boston
Water-Power Company, which came into possession of the
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Mill-dam Corporation. The
lit of flowage to the city oi
ort upon the drainage of the

rights previously granted to tin
results of the exercise of this r
Boston are thus described in a re
Back Bay,in 1849:

BIn

exposed continually to the action ot the sun and weather, and every west wind

sends its pestilential exhalations across the entire city.” “ A greenish scum
many yards wide stretches along the shores of the basin as far as the Western
Avenue; whilst the surface of the water beyond is seen bubbling like a
cauldron with the noxious gases that are exploding from the corrupting mass
below.” [Pages 11 and 12, Boston City Document No. 14, 1850.]

The Commonwealth purchased of the Water-Power Company
this right of flowage, by the release of one hundred and two
acres of land, and thus extinguished the nuisance complained
of, and obtained for itself and the riparian proprietors the right
to reclaim the flats with filling of solid earth.

The Commonwealth has purchased, by surrender of its inter-
est in certain flats north of the Mill-dam to the Mill-dam Cor-
poration, the freedom of the Western Avenue from tolls in
May, 1863, if it does not earlier occur ; thus removing by its
own act, the only toll now remaining upon the roads or bridges
leading to or from the city. It has, by a most liberal plan of
avenues and streets, surrendered one-third of its land when
reclaimed by solid filling to this purpose, and by the release of
other valuable interests to the Water-Power Company, secured
the continuation of the same liberal plan of avenues and
streets through the lands of that corporation.

It has also made liberal provision for the drainage of that
part of the city, at its own cost.

It has appropriated from the revenues that may be received
for sales of the lauds so reclaimed, the sum of $lOO,OOO to the
erection of the Museum of Comparative Zoology, which though
t may ultimately become an institution of great interest and

importance to the whole State, had its origin chiefly in the
public interest manifested by the city, as appears from the
fact that of the subscribers to the fund of nearly one hundred
and twenty thousand dollars in its aid, all, with very few excep-
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turns, were citizens or residents of Boston ; and of the appro-
priation from the same source—the sale of lands—in support
of the system of public schools, which will amount, it is
believed, to a million or a million and a half dollars, at least
one-tenth part will be paid for the support of the schools of the
city of Boston.

In addition to these advantages, the territory itself has been
annexed by legislative act to the city, adding to its taxable
property whatever may bo its value when completed.

There are few cities exerting such extensive influence upon
the world, so circumscribed as the city of Boston. With an
area of little more than three thousand acres, of which the
city proper has but one thousand three hundred and sixty
acres, and an increasing commerce and population, its confined
limits become a subject of consideration as it regards the con-
venience of its people and its relation to other commercial
cities and States.

Institutions of government and the habits and capacity of
the people being the same, the relative importance of cities is
estimated chiefly upon considerations of population and terri-
torial extent.

The capacity of the people of different parts of the country
for product and consumption must be nearly the same, and the
strength of population is necessarily limited by the extent of
area.

Such considerations naturally have an influence upon the
domestic and foreign trade of the city of Boston. The addi-
tion ot a hundred acres—nearly a thirtieth part of its present
entire area—is therefore an event of consequence, and an
advantage that is entitled to consideration.

When that addition consist;
that reclaimed from the Back
purest earth—capable of sush

, as in this case, of property like
Bay, made solid by filling of the
ining the most substantial struc-

tures, generally without other support than that of the earth
itself intersected by spacious streets, and an avenue of two
hundred and forty feet in width extending in direct line for a
distance of four miles, ornamented with public walks and car-
riage ways, with grass plots and plantations of trees,—to be
adorned hereafter, it is to be hoped, by the erection of statues
and works of art, and the whole surrounded by stately man-
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inch as improve the most favored portions of the city,-
lot but add to the renown of the Commonwealth and th

; and inappreciable advantages of its capital city.

SIOIIE

it cai
lastii

The contractors with the U nmonwealth, who have under
taken to reclaim these lands by lid filling, are pursuing thei
work with great success, and in a manner that leaves nothing
to be desired on the part of the tato or its purchasers,

s'sioners that efficacious ancI am informed by the comm 1
early arrangements will be ms the sales of land, and the
completion of this most import nt public work ; and I feel
assured that neither t Boston nor the people of the
Commonwealth will have ce gret the adjustment of
the difficulty, which period has interrupted its

h has been adopted for theprogress, or the liberal plan whi
management of its landed and the improvement of
the metropolis of New England.

NATH’L p. banks.
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I. Proclamation.
OM MONWEALTH OP MASSACHUSET

PROCLAMATION
CONCERNING IHI ACK BAY ACT.

Secretary’s Department, Boston, )

April 27, 1859. |

Whereas, By an Act of our legislature, approved April sixth,1859, entitled “An Act in relation to the Back Bay and the PublicGarden in the city of Boston,” it is provided that the board of aider-men of the city of Boston, shall notify .and warn the legal voters ofsaid city to meet in their respective wards for the purpose of D-i v; ngtheir votes “ Yes,” or “No,” in answer to the question, “ Are you infavor of said Act ? ” and transit within seven days thereafter to thesecretary of the Commonwealth
affirmative and negative ; and if
votes are in favor of the acoepta
sidered as binding in all its prov
and the city of Boston ; and shi
that said secretary shall give pul

And whereas, in conformity
mayor of said city of Boston ha

a true return of said votes in the
it shall appear that a majority of the
ice of said Act, then it shall be con-
siollB alike upon the Commonwealth
11 have full force and effect: also,
lie notice thereof accordingly.
with the requirements of law the
3 officially certified to me, that at a

meeting of the legal voters thereof, held on the twenty-fifth day ofApnl ,instant, for the purpose of giving in their ballots “Yes” or
“No, m answer to the question, “ Are you in favor of accepting anAct of the legislature of eighteen hundred and fifty-nine, entitled‘ An Act in relation to the Back Bay and Public Garden in the cityof Boston ? ” said votes were received, sorted and counted ; andthe whole number in favor of the acceptance of said Act was sixthousand two hundred and eighty-seven ; and for its rejection, ninety-
nine.

Therefore, public notice is hereby given that said Act is acceptedby the people of the city of Boston.
OLIVER WARNER,

APPENDIX.

Secretary of the Commonwealth
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11. Resolution of the Council accepting the Award.
[The Award is recited in full in the Deed next following in thisAppendix.]

COMMONWEALTH Of MASSACHUSETTS

Executive Department, Council Chamber,
Boston, July 6, 1859. ’ )

Resolved, That the award of the Commissioners appointed for thepurpose of determining a just equivalent to the city of Boston forthe relinquishment of any rights the city might have to erect build-ings on the strip of land on Arlington Street, of the Back BayLands, rendered July Ist, 1859, be and the same hereby is approved.
The foregoing resolve, as above dated, is by the governor andcouncil approved.

OLIVER WARNER
Secretary of the Commonwealth.Secretary's Department, Boston, July 6, 1859.

111. Award and Deed.
Know ail men by these Presents

That, Whereas Josiah G. Abbott, George B. Upton and Georo-e SBoutvvell, Commissioners appointed by the Governor of Massa-chusetts and the Mayor of the City of Boston, under and by virtueof the provisions of chapter two
1859, being an Act entitled “An
and the Public Garden in the city
award in pursuance with the provii
set forth under the hands of the i
and figures following, to wit:

hundred and ten of the acts of
Act,in relation to the Back Bay
of Boston,’ have duly made an
sions of said Act, which award is
said Commissioners in the words

We, the undersigned, appointed I y the governor of the Common-wealth of Massachusetts and the mayor of the city of Boston, Com-
missioners under and by virtue of an Act entitled “An Act in rela-tion to the Lack Bay and the Public Garden in the city of Boston ”

passed on the sixth day of April, in the year eighteen hundred aridfifty-nine, having duly notified the governor of the Commonwealth ofMassachusetts and the Commissioners on the Back Bay and the city
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of Boston, of the time and place appointed for a hearing upon the
subject matters submitted to us, under our appointment and the Act
foresaid, met the said Commissioners on the Back Bay, who appeared
or and represented the Commonwealth of Massachusetts and the city

of Boston, who appeared by their counsel, and having heard and duly
considered the evidence, proof, allegations, claims ahd arguments of
the said Commissioners on the Back Bay, in behalf of the said Com-
monwealth, and of the city of Boston, do award and determine of and
concerning all the matters submit
and determination of and concern

;ed to us, and this is our final award
ng all the matters submitted to us

as follows, viz
That the Commonwealth of M isachusetts shall convey to the city

deed, properly and duly executed toof Boston, by a good and sufficient
pass and convey a fee and all the e f the Commonwealth therein,
two parcels of land hereir scribed, subject to the restrictions
limitations and conditions herein. nd for an equalfter set fort
and just equivalent to said city of Boston, for the relinquishment by

ed for by said Act in relation, to
en in the city of Boston, said con-

said city of certain rights as provi
the Back Bay and the Public Garc
veyance from the Commonwealth t contain a covenantand agreement

to be conveyed and the streets
terial, and to the height the lands

to fill up the two parcels of land
upon which they abut, with the ms
and streets upon the Back Bay, n )w are being filled by the Common-
wealth, which filling is to be do
reference to the nature of the wor

ne within a reasonable time, having
k to be done on said parcels of land

Said lands to be conveyed by the
ton are described and bounded as

and the other surroundino- lan
Commonwealth to the city of Boi
follow's, viz.:—The first parcel is ituate on theBack Bay, so called, in

c of Newbury and Berkley Streets,said city of Boston, at the corner
and on the northerly side of said Newbury Street, and the easterly

thus bounded : one hundred andside of said Berkley Street, and
fifty feet on Newbury Street ;erly from Berkley Street, thence

;et to a passage w'ay parallel to said
allel to said Berkley Street, thence

northerly one hundred and twelv
Newbury Street, said line to be par

undred and fifty feet to said Berk-iterly on said passage way orw

y Street, thence southe .red and twelve feet on Berkley
:ond parcel of said land is also
if Boston, at the corner of Marl-

Street to Newbury Street. T 1
situate on the Back Bay, in the
borough and Berkley Street northerly side of Marlbor-
ough and the westerly side of Bert v Streets, and is thus bounded
two hundred and fifty feet on Mar borough Street, running westerly
from Berkley Street, thence southerly, parallel to said Berkley Street
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one hundred and twelve feet, to a passage way sixteen feet wide, par-
allel to Marlborough Street, thence on said passage way easterly two
hundred and fifty feet to Berkley Street, thence northerly one hun
dred and twelve feet on Berkley Street to Marlborough Str

ing had to the plan acc npanying the Jfiftli annual report

the Commis n the Back Bay, dated January 21, A. D. 1
and recorded with the Suffolk D is, September 2, 1858. And said
above described parcels of land are to be conveyed subject to the c
ditions, limitations and restriction following, viz.

That any building erected on he premises to be conveyed shall
ast three stories high for th main part thereof, and shall not in

any event be used for a stable or for any mechanical or manufacturin
that the front wall thereof shall be set back twenty-twopur

m either Newbury or Marl! its, provided that steps.
porticos, and other usual projections appurtenant thereto,w

llowed in said reserved space of twenty-two feet. That,r

id Back Bay, on which said premises bound, shallt

ap and graded, and the curb nes set, and the gutters thereof
paved by the Commonwealth, and that the same shall be forever ke
open to be used for all the purposes for which public highways ma-
be lawfully used, provided that the owners of said lands to be con
veyed for the time being, shall have the right to cultivate trees in the

walks in front thereof, a distance of not less than ten
the front lines of t nd such trees, and that no cellar

lower floor of any building shall be placed more than four fe
w the level Mill-dam, as fixed by the top surface of the

the south-easterly corner of the emptying sluhammered

I hat a passage way sixteen feet wide is to be laid out in the rear of
i in by the Commonwealth, and to hepremises, the same t

kept open and maintained by the abutters in common, subject only to
thereserved right of making and maintaining a common sewer through
the same for the purpose of draining the lands and streets that may

be conveniently drained thereby, that the Commonwealth will build or
cause to be built, the common sewer in said passage way, and charge
to each lot abutting, one-half of the expense of constructing the por-
tion of the sewer opposite to each lot; such sewer to be extended

can

land shall be filled, and to be maintained by the Common-
wealth, but at the expense of the abutters, until the same is accepted
by the city, in which the same may be laid. And said Commonwealth
is to reserve and have, the right to enter upon the premises to 1
conveyed, by its agents, and at the xpense of the party at fault, t
remove or alter, in conformity with the above stipulations, any build-
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ing or portion thereof which may be erected on the premises in a man-
ner or to a use contrary to the above stipulations.

And we, the undersigned, do award and determine the conveyance
of the above described land,
and restrictions, above set fort:

abject to the conditions, limitations
to be an equal and just equivalent to
quishment of certain rights by said

rt

said city of Boston for the relir
city, as provided for in said Ac
Public Garden in the city of Bos

in relation to the Back Bay and
ton

And we further award and d
our services in the premises, amc

letermine that our compensation for
ounting to nine hundred dollars, shall

be paid equally by the Commonwealth of Massachusetts and the cityof Boston.
In witness whereof we have hereto set our hand this first day of

July, in the year eighteen hundred and fifty-nine.

Signed) J. G. Abbott
George B. Upton

George S. Boutwell.
Now, therefore, the Commonwealth of Massachusetts, in considera-

tion of the premises, and of one dollar to it, paid by the city of
Boston, the receipt whereof is hereby acknowledged, doth hereby
give, grant, bargain, sell and convey, unto the said city of Boston,
its successors and assigns, two certain parcels of land bounded and
described as follows, viz

The first parcel is situate on the Back Bay, so called, in said cityof Boston, at the corner of Newbury and Berkley Streets, and on the
northerly side of said Newbury Street, and the easterly side of said
Berkley Street, and is thus bounded : one hundred and fifty feet on
Newbury Street, easterly from Berkley Street, thence northerly one
hundred and twelve feet to a passage way parallel to said Newbury
Street, said line to be parallel to said Berkley Street, thence westerly
on said passage way one hundred and fifty feet to said Berkley Street,
thence southerly one hundred and twelve feet on Berkley Street to
Newbury Street.

The second parcel of said land is also situate on the Back Bay, inthe city of Boston, at the corner of Marlborough and Berkley Streets,and on the southerly side of Marlborough and the westerly side of
Berkley Streets, and is thus bounded : two hundred and fifty feet on
Marlborough Street, running westerly from Berkley Street, thence
southerly, parallel to said Berkley Street one hundred and twelve feet,
to a passage way sixteen feet wide, parallel to Marlborough Street,
thence on said passage way easterly two hundred and fifty feet to
Berkley Street, thence northerly one hundred and twelve feet on
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Berkley Street to Marlborough Street; reference being had to the
plan accompanying the fifth annual report of the Commissioners on
the Back Bay, dated January 21, A. D. 1857, and recorded with the
Suffolk Deeds, September 2, 1858.

And said above described parcels of land are to be conveyed sub-
ject to the conditions, limitations and restrictions, following, viz.:—
That any building erected on the premises to be conveyed shall be
at least three stories high for the main part thereof, and shall not in
any event be used for a stable or for any mechanical or manufacturing
purposes ; that the front wall thereof shall be set back twenty-two
feet from either Newbury or Marlborough Streets, provided that steps,
windows, porticos, and other usual projections appurtenant thereto,
are to be allowed in said reserved space of twenty-two feet. That
the streets in said Back Bay, on which said premises bound, shall be
filled up and graded, and the curb-stones set, and the gutters thereof
paved by the Commonwealth, and that the same shall be forever kept
open to be used for all the purposes for which public highways may
be lawfully used, provided that the owners of said lands to be con-
veyed for the time being, shall have the right to cultivate trees in the
sidewalks in front thereof, leaving a distance of not less than ten
feet between the front lines of the lots and such trees. That no
cellar or lower floor of any building shall be placed more than
four feet below the level of the Mill-dam, as fixed by the top sur-
face of the hammered stone at the south-easterly corner of the empty-
ing sluices. That a passage way sixteen feet wide is to be laid out
in the rear of the premises, the same to be filled in by the Common-
wealth, and to be kept open and maintained by the abutters in com-
mon, subject only to the reserved right of making and maintaining a
common sewer through the same for the purpose of draining the
lands and streets, that may be conveniently drained thereby. That the
Commonwealth will build or cause to be built, the common sewer in
said passage way, and charge to each lot abutting, one-half of the
expense of constructing the portion of the sewer opposite to each lot;
such sewer to be extended as the land shall be filled, and to be main-
tained by the Commonwealth, but at the expense of the abutters,
until the same is accepted by the city in which the same may be laid.

And said Commonwealth is to reserve and have the right to enter
upon the premises to be conveyed, by its agents, and at the expense
of the party at fault, to remove or alter in conformity with the above
stipulations, any building or portion thereof which may be erected on
the premises in a manner or to a use contrary to the above stipulations.

To have and to hold the above granted premises, with all the privi-
leges and appurtenances to the same belonging to the said city of
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Boston, its successors and assigns, to its and their use and behoof
forever.

And the said Commonwealth doth covenant with the said city, its
successors and assigns, that said Commonwealth shall fill up the
above described parcels of land, and the streets upon which they
abut, with the material, and to the height to which the lands and
streets on the Back Bay are now being filled by said Commonwealth,
and that such filling shall be done within a reasonable time, having
reference to the nature of the work to be done on said parcels of
land and the other surrounding lands.

And the said Commonwealth doth further covenant with the said
city of Boston, its successors and assigns, that said Commonwealth
is lawfully seized in fee simple of the aforegranted premises, that
they are free from all incumbrances except as aforesaid ; that the said
Commonwealth has good right to sell and convey the same to the
said city of Boston, its successors and assigns, forever, as aforesaid ;

that the said Commonwealth will warrant and defend the same to the
said city of Boston, its successors and assigns, forever, against the
lawful claims and demand of all persons.

In witness whereof the said Commonwealth of Massachusetts, by
Franklin Haven, Edward C. Purdy and Charles Hale, its Commis-
sioners on the Back Bay, acting under and by virtue of the provis-
ions of chapter seventy-nine of the Resolves passed in the year
1859, hath signed and sealed these presents, this seventh day of
July, in the year of our Lord eighteen hundred and fifty-nine.

(Signed, sealed and delivered in presence of
T. Bulfincii.)

FRANKLIN HAVEN,
EDWARD C. PURDY,
CHARLES HALE,

Commissioners on the Back Bay.
Commonwealth of Massachusetts— Suffolk, ss.

Then personally appeared the above named Haven, Purdy, and
Hale, and acknowledged the above to be the free act and deed of the
Commonwealth of Massachusetts. Before me, July 7, 1859.

T. Bulfinch.
Approved in Council, July 7, 1859.

Witness Seal of said Commonwealth.

Secretary of Commonwealth.
Approved July 7, 1859.

NATH :L P. BANKS, Governor.

[l.s.] OLIVER WARNER,
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IY. Account of the Special Commissioners who made the
award:—Josiah G. Abbott , George B. Upton, George S.
Boutwell.

The Commonwealth of Massachusetts—
To the Commissioners appointed by the Governor of the Common-

wealth and the Mayor of Boston, under an Act entitled “An Act
in relation to the Back Bay and the Public Garden in the city of
Boston,” passed April 6, 1859,

Dr.
1859.

July 1. To one-half the services of said Commissioners in
executing their commission, said one-half being
awarded to be paid by the Commonwealth, . $450 00

Approved :

Franklin Haven,
Chairman of Commissioners on the Back Bay.

[See Act 1857, chapter 70, and Act 1859, chapters 210 and 271.]

Y. Communication from the Commissioners on the Back Bay.

To His Excellency Nathaniel P. Banks, Governor of the Common-
wealth of Massachusetts:

The Commissioners on the Back Bay respectfully submit that under
the Act of 1859, chapter 210, whereby a reference was established
for the settlement of certain matters in dispute between the Common-
wealth of Massachusetts and the city of Boston, an award has been
made, satisfactory to the Commonwealth, accepted by the Governor
and Council, and binding upon both parties. By the third section of
said Act the Commissioners were required to fill up and complete, at
the expense of the Commonwealth, so much as remained to be com-
pleted of one-half of Arlington Street, and of the strip between the
same and the Public Garden, which the Commissioners have caused
to be done under contract to pay therefor the sum of twenty-five thou-
sand dollars. By the terms of the award, one-half of the fees of the
special commissioners, of which the total was nine hundred dollars, are
payable by the Commonwealth. Under the best advice the Commis-
sioners have been able to obtain, these expenses cannot be considered
as falling within the terms of the present law describing the improve-
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ments in payment for which they arc now authorized to draw moneyftom the treasury, payable from one moiety of the proceeds of sales ;

but as they presume it was not the intention of the legislature that the
expenditures of the Act of 1859, above cited, should be paid from theordinary revenue of the Commonwealth, they respectfully ask that an
appropriation of twenty-five thousand four hundred and fifty dollars
may be made from the said moiety, to cover the expenses above
named. A more particular account of the adjustment of the matters
heretofore in dispute between the State and city will be given in our
annual report.

Respectfully submitted

FRANKLIN HAVEN,
EDWARD C. PURDY,
CHARLES HALE,

Commissioners on the Back Bay
Boston, October 1, 1859


