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House of Representatives, October 12, 1859.

Ordered
,
That chapter 24 of the Bill for revising and con-

solidating the general statutes of the Commonwealth be referred
to the Commissioners, and that they be respectfully requested
to report whether section 9 of chapter 182 does not cover the
case of section 21, lines 3, 4 and 5, of chapter 24, or may not
be so constructed as to cover that and similar cases, and to
suggest a formula therefor.

William Stowe, Clerk.

[EXTRA SESSION.]
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To the Honorable the House of Representatives of the Common-
ivealth of Massachusetts :■

The undersigned have received a copy of the Order of the
House, referring to them chapter 24 of the Commissioners’
Report, and requesting us “to report whether section nine, of
chapter 182, does not cover the case of section twenty-one, lines
three, four,five, of chapter 24, or may not be so constructed as
to cover that and similar cases, and to suggest a formula for
similar cases.”

Having considered the subject, we respectfully Report, that
in our opinion section nine, of chapter 182, does not fully cover
the matter embraced in lines three, four and five, of chapter
24. Those lines, as the House are aware, contain a provision
by which the three preceding sections of chapter 24, are to be
in force only in those cities and towns which have adopted
sections nineteen, twenty and twenty-one, of chapter 18, of the
Revised Statutes. The intention is that they shall be in force
in such cities and towns, the provisions of the three preceding
sections being, in a great measure, identical with those of the
three sections of the Revised Statutes thus named.

If they were entirely the same, perhaps section nine of
chapter 182, by which “ the provisions of the General Statutes,
so far as they are the same as those of existing laws, shall be
construed as a continuation of such laws, and not as new
enactments,” might cover the case ; although it would be open
to the objection that this section was applicable only to general
rules, and not to provisional legislation, which had no force
except by municipal adoption. But the provisions of the two
sets of sections are not the same. The provisions of chapter
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312, of the statutes of 1852, which change the forms of actions,
are introduced into sections nineteen and twenty of chapter 24.
Suppose a town, prior to 1852, had adopted the provisions of
sections nineteen,

twenty
,

and twenty-one,
of chapter 18, R. S.,

in which certain penalties are given, which, by section forty-two
of chapter 118, R. S., were then to be recovered in certain
forms of actions there named. It is quite evident that a ques-
tion might be raised, whether those penalties could be recovered
in different forms of action, without some express provision
applying the general change of the forms of action to such
cases of special legislation and adoption. The old forms par-
ticularly applicable when the sections were adopted being abro-
gated, it might well be supposed that they could no longer be
used even in such cases; but the question would still be left,
whether the new forms were to be applied in such cases, or
whether, for want of a clause applying the new forms to the
provisional legislation resting on the adoption of cities and
towns, the penalties were gone, there being no form of action
in which to recover them.

But if we suppose, as is probable, that the courts would hold
that the forms of action in such cases were changed, so that the
provisions of the sections of chapter 24 are, thus far, “the same
as those of existing laws the same cannot be said of that part
of section twenty which is derived from the provisions of chapter
135, statutes of 1839. This chapter does not at present apply
to one class of cases arising under section twenty-one of chapter
18, because no provision is made in that section for a recovery
of the forfeiture by complaint. The Commissioners, in their
attempt to produce, so far as they might, uniformity in the forms
of the recovery of forfeitures, have applied its provisions to this
class of cases, and made the penalties recoverable by complaint,
to the use of the Commonwealth. (See upon this subject,
Introductory Report, page xi.) This is a change of substance,
and for this reason the provisions of section twenty are not the
same as those of the existing law in cities and towns which have
adopted the sections of the Revised Statutes, even if those sec-
tions were modified and changed by chapter 312, statutes of
1852. Of course section nine of chapter 182 will not give force
to section twenty of chapter 24, as it now stands, in such places,
and in such places only. If the Revised Statutes are repealed,
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section twenty-one of chapter 18 will no longer be in force there,
and without a special provision, section tiventy of chapter 24
will not be substituted ; certainly not as to the recovery to the
use of the Commonwealth. Then comes a farther question,
whether these sections are not so connected that if one falls, the
whole are no longer in force. It is supposed that one could
not be adopted without the others.

The questions above suggested do not arise if section twenty-
one is enacted.

These considerations are set forth thus at large, to show that
each case must depend very much upon its own circumstances,
and that it may therefore be difficult to devise any general for-
mula which will cover cases not embraced within section nine
of chapter 182. None occurs to us at the present time.

JOEL PARKER.
WILLIAM A. RICHARDSON.

October 14, 1859.


