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Attorney-General’s Office,
November 17, 1859. j

Sir,—Agreeably to the Order of the honorable House of
Representatives, I respectfully transmit a copy of the points of
law resolved by the Supreme Judicial Court, in the case of
George P. Burnham, recently considered upon a writ of habeas
corpus.

Very respectfully,
Your obedient servant

STEPHEN H. PHILLIPS
Attorney- General.

To Hon. Charles Hale,
Speaker of the House of Representative

[EXTRA SESSION.]

(Hommonrumltl) of iUassadiitoctts.
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Of the Supreme Judicial Court in the matter of George P.
Burnham upon Habeas Corpus vs. John Morissey.

The house ofrepresentatives is not the final judge of its own
powers and privileges in cases in which the rights and liberties
of the subject are concerned, but the legality of its action may
be examined and determined by this court.

That house is not the legislature, but only a part of it, and is
therefore subject in its action to the laws, in common with all
other bodies, officers, and tribunals within the Commonwealth.

Especially is it competent and proper for this court to con-
sider whether its proceedings are in conformity with the consti-
tution and laws, because, living under a written constitution, no
branch or department of the government is supreme, and it is
the province and duty of the judicial department to determine,
in cases regularly brought before them, whether the powers of
any branch of the government, and even those of the legislature
in the enactment of laws, have been exercised in conformity
with the constitution ; and if they have not been, to treat their
acts as null and void.

The house ofrepresentatives has the power under the consti-
tution, to imprison for contempt; but this power is limited to
cases expressly provided for by the constitution, or to cases
where the power is necessarily implied from those constitutional
functions and duties, to the proper performance of which it is
essential.

The power is directly conferred by the constitution, chapter
1, section 3, articles 10 and 11; and the cases there enumerated
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are the only ones in which a sentence of imprisonment for a
term extending beyond the session of the house, can be imposed
as a punishment.

We consider the object of these provisions to have been two-
fold :

1. To extend the power beyond the limit which it had by
common parliamentary law and custom, by authorizing the
imposition of a sentence of imprisonment for a definite period,
which should not be terminated by the ending of the session of
the house: and

2. To limit the power of punishing for constructive contempts
by expressly defining the cases in which it might be exercised

But we do not consider it as affecting the power of the house
to secure by proper means the free and full performance of all
its constitutional duties, and to exercise whatever powers arc
necessary to that end.

The house of representatives has many duties to perform,
which necessarily require it to receive evidence and examine
witnesses.

It is the grand inquest for the Commonwealth, and as such
has power to inquire into the official conduct of all officers of
the Commonwealth, in order to impeachment.

It may inquire into the doings of corporations, which are
subject to the control of the legislature, with a view to modify
or repeal their charters.

It is the judge of the election and qualification of its
members.

It has power to decide upon the expulsion of its members
It has often occasion to acquire a certain knowledge of facts,

in order to the proper performance of legislative duties.
We therefore think it clear that it has the constitutional

right to take evidence, to summon witnesses, and to compel
them to attend and to testify.

This power to summon and examine witnesses it may exer-
cise by means of committees.

If a witness duly notified or summoned, by the authority of
the house, to attend before a committee, or before the house,
refuses to attend, or when present and required to testify, or to
do any other act which a witness may be lawfully required to
do, refuses to obey the lawful commands of the house, in that
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behalf, it is a contempt of the authority of the house, and
upon such refusal to attend, or if such refusal to testify occur
before a committee, the house may compel his obedience by
arresting him by the proper officer of the house, and bringing
him before the house.

If when before the house, he is contumacious, and refuses
to obey, without lawful excuse, such conduct renders him
“ guilty of disrespect to the house, by contemptuous behavior
in its presence,” within the meaning of the 10th article of
chapter 1, section 3, of the constitution, and he maybe lawfully
imprisoned for such contemptuous behavior for a term not
exceeding thirty days.

Wilful disobedience to the commands of the house, without
sufficient excuse or justification, in its presence, is such con-
temptuous behavior as the constitution contemplates.

In the case before us, the petitioner was present before a
committee of the house, which was charged by its authority
with a lawful inquiry, and empowered to send for persons and
papers.

He was called upon to testify, and to produce certain books
which were pertinent to the inquiry before the committee.

No summons was necessary because he was voluntarily
present. He refused to produce the papers, and when brought
before the house to answer for this disobedience, his only
excuse or justification was that the papers were private.

We know of no rule of law which exempts any person from
producing papers material to any inquiry in the course of justice,
merely because they are private.

No man is obliged to testify, or to furnish evidence, to crim-
inate himself, but the petitioner did not place his refusal upon
this ground.

lie was not a defendant charged with any crime.
He expressly refused to express or form an opinion whether

the production of the books would criminate him.
The duty of the committee, as appears by the record of the

house, was that of general investigation merely.
If the entries in the books which he was asked to produce,

which were material to the subject of investigation, were shown
to be mingled with others not relating to the matters inquired
of, which were private in their nature, such parts only as were
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relevant might have been exhibited, and the others protected
from exposure.

The contempt thus committed in the presence of the house
was a sufficient cause of imprisonment under the express pro-
visions of the constitution, and justified a sentence of impris-
onment for a fixed time.

But to avoid misconstruction, the court wish to add that they
do not intend to decide that refractory behavior of a witness
before a committee, would not authorize the house to arrest and
imprison him, as a means of compelling his obedience. Such
imprisonment would, however, be limited by the duration of
the session.

We think it no objection to the order and warrant, that it
made the imprisonment conditional upon the submission and
obedience of the refractory witness, the whole term being
within the constitutional limitation.

By the Revised Statutes, ch. 143, § 1, the common jails are to
be used as prisons for the confinement of “ all persons duly com-
mitted for any cause authorized by law.” We think the com-
mitment to the jail was authorized by law, and that the
petitioner was lawfully held by the sergeant-at-arms therein,
in the custody of the sheriff or his, deputy-jailer, by virtue of
the warrant of the house of representatives.

Petitioner remanded.

The above are the resolutions of the
George P. Burnham, which were the
Chief Justice on the 12th of November

supreme judicial court in the case of
lasis of the opinion deliveredby the
1859.

HORACE GRAY, Jr., Reporter.




