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The Committee on the Judiciary, to whom was referred
Chapters 112, 113, 114, and 115, from the Senate, Report that
the same ought not to pass, and instead thereof, that Chapters
112, 113, 114, and 115, being chapters relating to the Supreme
Judicial Court and the Superior Court, reported by the Com-
mittee of Revision, ought to pass, with certain amendments.
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CHAPTER 112.

OF THE SUPREME JUDICIAL COURT.

1 Section 1. There shall be one chief justice, and five2 associate justices of the supreme judicial court.
1 Sect. 2. Four justices shall constitute a quorum to2 decide all matters requiring to be heard by a court of law.
1 Sect. 3. court shall have general superintendence
"of courts of inferior jurisdiction to correct and prevent3 errors and abuses therein, where no other remedy is expressly4 provided, and for that purpose, upon petition, may issueo writs of error not issuable as ofright, certiorari, mandamus,o prohibition, quo warranto, and all other writs and processes7 to courts of inferior jurisdiction, corporations, and individ--8 uals, necessary to the furtherance of justice and the regular9 execution of the laws.

1 Sect. 4. A majority of the justices may remove from
•j office the clerks ol said court, when in their judgment the3 public good requires such removal; and on bill, petition, or4 other process, a majority of . them may remove any clerk of5 tlm superior court or of a police court, any commissioner6 of insolvency, sheriff, register of probate and insolvency, or
[ district-attorney, if sufficient cause is shown therefor and it
h appears that the public good requires it; and a summary9 hearing may be had upon bill, petition, or other process, in10 term time or vacation.

1 Sect. 5. Trials of indictments for capital crimes ; ques--2 tions of law on exceptions, on appeals from the superior
o court, on cases stated by the parties, and on special verdicts;
4 and all issues in law, shall be heard and determined by the
5 full court. [New in part.]

1 Sect. 6. The court shall have original and exclusive
2 jurisdiction oi petitions for divorce and nullity of marriage,
3 and original and concurrent jurisdiction with the superior
4 court, of petitions for partition and in civil actions in which
5 the damages demanded or property claimed exceed in
6 amount or value four thousand dollars if brought in the
7 county of Suffolk and one thousand dollars if brought in
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8 any other county, if the plaintiff, or some one in his behalf9 before service of the writ, makes oath or affirmation before10 some justice of the peace that he verily believes the matter11 sought to be recovered actually equals in amount or value12 said sums respectively ; a certificate of which oath or affir-lo mation shall be indorsed on or annexed to the writ.

1 Sect, i . An action at law whereof the supreme court2 has original jurisdiction, made returnable to the superior3 court, may be removed to the supreme judicial court; pro--4 vided, that in any action brought originally in the supreme6 judicial court, or removed by consent thereto, if the plaintiff6 does not recover, either in value of the property claimed or
i estate in controversy, or in damages, an amount equal to8 three hundred dollars, to be assessed by the jury who try the9 cause, or by an assessor agreed upon by the parties, or by an10 award ofarbitrators, lie shall recover no costs.
1 Sect. 8. A person indicted for a capital crime may bo2 arraigned before the court held by one justice, and if he3 pleads guilty, the same court may award sentence against4 him according to law. [New jurisdiction.]

a. Sect. It. If the prisoner in such case does not plead2 guilty, the court may assign him counsel and take all other3 measures preparatory to a trial, to be had before the full4 court. And upon such trial, exceptions may be taken, and
o questions of law reserved, to be heard like exceptions taken6 in trials before a single judge.

1 Sect. 10. A question of law arising in a trial or other2 proceeding, either civil or criminal, at law or in equity,3 before the court, may be reserved for the consideration of4 the full court; and the justice shall report the case or as
■> much thereof as necessary for a full understanding of the6 question.

1 Sect. 11. Cases may be reported and reserved in like
2 manner, upon the motion of either party for a new trial on3 account f of an opinion, direction, order, or refusal, of the4 justice, in matter of law.

1 Sect. 12. The court shall make and promulgate rules for2 settling the truth of exceptions alleged and not allowed.
1 Sect. 13. Upon exceptions allowed or questions reserved2 in any of the inodes provided, the same shall be heard and
3 determined by the full court; and such judgment or other
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4 proceedings shall be had therein as law and justice require.
5 And the full court shall as soon as may be, after the decisionG of the questions submitted to them, make such order, direc-
-7 tion, judgment, or decree, as is fit and proper for the further8 disposition of the case and enter the same, or cause a9 rescript containing a brief statement of the grounds and10 reason of the decision, to be filed therein. If no further11 opinion is written out within sixty days, the reporter shall

12 publish the case, with the opinion contained in such rescript13 or record.

1 Sect. 14. If upon the hearing of a case brought before
2 the court upon exceptions alleged, it appears that the8 exceptions are frivolous, immaterial, or intended for delay,
4 the court may award against the party taking the exceptions
5 double costs from the time when the same were alleged,6 and also interest from the same time, at the rate of twelve
7 per cent, a year on any sum found due for debt or dam--8 ages; or may award any part of such additional costs and
9 interest.

1 Sect. 15. If judgment has been rendered in any case in2 which exceptions are allowed, the judgment may be vacated3 by the full court without a writ of error, and as if it had
4 been entered by mistake at the same term at which it is so6 vacated, and thereupon such further proceedings shall be6 had in the case as law and justice require.

1 Sect. 16. In cases where questions are entered in the
2 court upon appeal, or other issue of law, the court may affirm
3 the former judgment with additional damages, at the rate of
4 six per cent, a year, or reverse the same in whole or in part,
5 or order the case to be brought up, entered, and a new trial
6 had, in the court; and may enter such judgment, order, or
7 decree, and take such other order therein as the superior8 court ought to have done, and shall cause such other pro--9 ceedings to be had in the case as law and justice require.
1 Sect. 17. If from any cause, a question has not been
2 transmitted and entered, the court may, on the petition of
S either party, allow it to be entered upon such terms, as the
4 court deem just and reasonable: provided, the petition is
5 entered within one year after the time when the question
6 should have been entered.

1 Sect. 18. Four or more justices present at a jury
2 term, shall have and exercise the powers of a full court;
S a single justice present at a law term shall have and exercise
4 the same authority as at a jury term.
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1 Sect. 19. If the public business demands, the court2 may adjourn an established term in one shire town to3 another in the same county. Persons, recognizances, and
4 processes, required to appear at or to be returned to the
6 established term, shall appear at, be returnable to, and have6 day in, the adjourned term.

1 Sect. 20. If an indictment for a capital offence is
2 pending and for trial in a county in which there is no term
3 of the full court established, the justices shall hold a session
4 in such county for the trial thereof.

1 Sect. 21. The chief justice upon receiving notice of the
2 pendency of such an indictment shall take measures for
3 convening a quorum of the justices for the trial at the stated
4 term of the court in the county, or at an adjournment of
5 such term; which trial shall be had as soon after the find-
-6 ing of the indictment as the other official duties of the
7 justices admit, and the circumstances of the case require.

1 Sect. 22. If a session of the court is not to be held in2 the county within six months after the finding of the indict--3 ment, a special term may be held for the purpose by the full
4 court at such time and place as the court orders by a writ
5 directed to the sheriff of the county.

1 Sect. 23. The sheriff shall give notice of the intended
2 special term, by posting a copy of the writ on the door of3 the court house, or by publishing the same in such other
4 manner as therein directed; and the clerk for the county5 shall issue venires for jurors, and he and all other officers6 shall do all things necessary or proper in relation to such7 term, as at a stated term.

1 Sect. 24. The court assembled at such special term shall
2 have and exercise the same powers as at a stated term,3 except that no party in any civil action pending in the court
4 shall be defaulted or suffer any other penalty for not attend-
-5 ing thereat.

1 Sect. 25. An indictment for a capital offence found in
2 the county of Dukes county, shall be tried at a court to3 be held in the county of Barnstable; and the court for that
4 purpose shall be convened and held and all the proceedings
5 in relation thereto conducted as when held in the county6 where an indictment is found.
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1 Sect. 26. If a special term is required to be held in the
2 county of Barnstable for the trial of an indictment found in3 the county of Dukes county, a writ shall be sent to the
4 sheriff of each of said counties, and each of them required
5 to do in his county whatever is necessary or proper in rela-
-6 tion to such term.

1 Sect. 27. A law term of the court for the common-
-2 wealth shall be held at Boston on the first Wednesday of
3 January of each year, which may be adjourned from time
4 to time to places and times most conducive to the dispatch
5 of business and the interests of the public ; and there shall
6 be entered and determined therein questions of law arising
7 in the counties of Essex, Suffolk, Middlesex, Norfolk, Ply--8 mouth, Bristol, Barnstable, Dukes County and Nantucket;
9 and also all questions of law arising in other counties where10 special provisions are not made therefor.

1 ■ Sect. 28. For entering and hearing questions of law
2 arising in the following counties, a law term shall be held
3 as follows:
4 At Lenox, within and for the county of Berkshire, on the
5 first Tuesday of September:
6 At Greenfield, for the county of Franklin, on the first
7 Monday after the second Tuesday of September :

8 At Northampton, for the county of Hampshire, on the9 second Monday after the first Tuesday of September :

10 At Springfield, within and for the county of Hampden,
11 on the third Monday alter the first Tuesday of September:
12 At A orcester, within and for (he county of Worcester,
13 on the fourth Tuesday after the first Tuesday of September.
I'f These terms shall be taken to be terms for the return
15 of process and entry of appeals, and for all purposes, except
16 trial by jury, for which a court may be held by a single
17 justice in the county in which the court is held. Cases
18 which may have answer, or which may be pending in the
19 counties of Berkshire, Hampden, Hampshire, and Franklin,
20 where the provisions of this chapter take effect, shall have
21 day and be cognizable in said counties respectively at the
22 aforesaid terms: persons, processes and matters shall be
23 held and answerable accordingly.

1 Sect. 29. Jury terms of the court shall be held by a
2 single judge every year at the times and places following,
3 and the presiding judge thereat shall have and exercise
4 all the powers not expressly reserved to the full court: —

5 For the county of Barnstable and Dukes county, at Barn-
-6 stable, on the first Tuesday of May:
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7 For the county of Berkshire, at Lenox, on the second
8 Tuesday of May:
9 For the county of Bristol, in alternate years at New Bed-

-10 ford and Taunton, beginning at New Bedford on the second
11 Tuesday of November:
12 For the county of Essex, at Salem, on the third Tuesday
13 of April:
14 For the county of Franklin, at Greenfield, on the second
15 Tuesday of April:
16 For the county of Hampden, at Springfield, on the fourth
17 Tuesday of April:
18 For the county of Hampshire, at Northampton, on the
19 third Tuesday of April:
20 For the county of Middlesex, at Lowell, on the third
21 Tuesday of April:
22 For the county of Nantucket, at Nantucket, on the first
23 Tuesday of July:
24 For the county of Norfolk, at Dedham, on the third
25 Tuesday of February;
26 For the county of Plymouth, at Plymouth, on the second
27 Tuesday of May:
28 For the county of Suffolk, at Boston, on the first Tues-
-29 days of October and April:
30 For the county of Worcester, at Worcester, on the second
31 Tuesday of April.

1 Sect. 30. Writs and processes in suits cognizable by the
2 full court, except original writs ordered by the court, shall
3 be sued out of the clerk’s office of the county in which the
4 matter is pending, and be returnable to the full court.

1 Sect. 31. Any suit, matter, or thing, arising or pending
2 in the county of Dukes county cognizable by the supreme
8 judicial court and to be heard before a single justice, shall
4 be entered, heard, tried, and determined, at the court held
5 in the county of Barnstable, in all respects as if the same
6 court were held in the county of Dukes county; and all
7 matters cognizable by the full court, arising or pending in
8 the county of Dukes county, shall be heard and determined
& as if arising in the county of Barnstable.

1 Sect. 32. If an action is continued nisi from any
2 term, either for argument or advisement, and is determined
3 by the court before the next term in the same county, the
4 judgment by order of the court on the motion or at the
5 request of the party prevailing, may be entered as of the
6 then last term of the court in the county where the action
7 non dinar, whether it bo a law term or not.
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1 Sect. 33. All questions of law arising at the same term
2 in each county, excepting the counties mentioned in section
3 twenty-eight, shall be entered in their order in the court,
4 and in the order of time, as nearly as may be, of the final
5 adjournment of the terms at which the questions arise ; and
6 if any special proceeding comes before the court from any
7 county requiring entry, it shall be entered, with the
8 questions from such county which are entered nearest the
9 day of the inception of such proceeding, and all entries

10 shall be made forthwith upon receipt of the papers. And
11 questions of law arising in the superior court in said coun-
-12 ties shall be entered with the questions of law pending in
13 the supreme judicial court in such counties respectively;
14 and the clerks of the courts for said counties shall prepare
15 the proper papers and attend the hearings of such questions
16 for their respective counties.

1 Sect. 34. All questions of law shall be in order for argu-
-2 ment within five days after their entry upon the docket of
3 the full court, and be argued when reached, in their order,
4 by either party ready to do so, unless the court for good
5 cause shown, postpones the same.

1 Sect. 35. At any time five days after the entry thereof
2 all criminal cases shall be in order and have precedence for
3 argument on such day in every month as the court desig-
-4 nates ; and the argument thereof shall be continued till
5 such cases are disposed of, and shall not be postponed
6 except for special cause shown.

1 Sect. 36. The court may hear any question ex parte,
2 when it is reached in the order of the docket and only
8 one party is ready for argument; or if neither party is
4 ready, the exceptions may be passed upon by the court with-
-5 out argument, or the case may be postponed when any
6 special reason exists therefor ; but no case that has been
7 postponed shall be again in order for argument until all the
8 questions ready for argument have been argued, postponed,
9 or otherwise disposed of.

1 Sect. 37. If no designation is made, the words “ the
2 court ” may be construed to mean the full court or a court
3 held by one justice.

1 Sect. 88. The full court sitting at Boston for the com-
-2 monwealth shall examine and audit all accounts for services
8 and expenses incident to said court, to be paid by the com-
-4 monwealth.
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1 Sect. 39. The chief justice of the court shall receive2 an annual salary of four thousand five hundred dollars and8 each of the other justices an annual salary of four thousand4 dollars, from the treasury of the commonwealth.
1 Sect. 40 Officers, except deputy-sheriffs, attending upon
" the court, shall receive compensation therefor as the court3 may allow, not exceeding three dollars a day.

OF THE SUPERIOR COURT
1 section 1. There shall be one chief justice and nine2 associate justices of the superior court.
1 _ Sect. 2. The court may be held by one or more of the
2 justices and when so held shall have and exercise all the3 power and jurisdiction committed to said court.

1
_

Sect. 3. The court shall have exclusive original juris--2 diction of complaints for flowing land, and original jurisdic--3 tion of all civil actions except those of which the supreme4 judicial court, police courts, or justices of the peace have5 original and exclusive jurisdiction.

1 Sect. 4. The court shall have original and concurrent2 jurisdiction with the supreme judicial court, of petitions for3 partition, and of all civil actions except in the county of
4 Suffolk, in which the sum demanded in damages exceeds
5 one thousand dollars ; and the like jurisdiction in the county6 of Suffolk, where the sum demanded as aforesaid exceeds
7 four thousand dollars ; and original and concurrent juris--8 diction with police courts and justices of the peace, where
9 the debt or damages demanded or the value of the property10 alleged to be detained, exceeds twenty dollars in cases

11 where police courts and justices of the peace have jurisdic-
-12 tion, except actions of replevin of beasts distrained for the
13 recovery of any penalty or forfeiture, or to obtain satisfaction
14 for damages.

1 Sect. 5. The court shall have jurisdiction of all civil
2 actions legally brought before them by appeal or otherwise3 from justices of the peace, police courts, or courts of insol-

CHAPTER 118.
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4 vency, and from the decisions of commissioners on insolvent
5 estates of deceased persons.

1 Sect. 6. The courts shall have original jurisdiction of
2 all crimes, offences, and misdemeanors, except capital
3 crimes, and appellate jurisdiction of all offences tried and
4 determined before a police court or justice of the peace;5 and in criminal cases legally brought before them their
6 jurisdiction shall be final, except as otherwise provided.

1 Sect. 7. Actions and petitions for partition entered in
2 the court in the several counties, except the county of Suf-
-3 folk, where the ad damnum in the writ or property claimed,4 or value of the estate in controversy exceeds one thousand6 dollars, and in the county of Suffolk four thousand dollars,6 may, before the trial is commenced, be carried by consent of
7 parties, to the supreme judicial court; the plaintiff shall
8 enter the same at the next term of that court, and the cause
9 proceed as if the action or petition was originally brought

10 therein.

1 Sect. 8. If the defendant in such action, or the respond-
-2 eut in petition for partition, or any person in behalf of either
3 of them, at the first term at which such defendant or re-
-4 spondent is held by law to appear, makes oath or affirmation
5 before the clerk or a justice of the peace, that he verily be--6 lieves he has a substantial defence ; that the amount in con-
-7 troversy exceeds the amount or value mentioned in the pre-
-8 ceding section; that he intends to bring the cause to trial,
9 and requests that the same may be removed to the supreme

10 judicial court, it shall be immediately transferred, with the
11 papers therein, to the clerk of that court, and by him forth-
-12 with entered at the charge of the party removing the same,
13 and the cause proceed as if originally brought in that
14 court.

1 Sect. 9. No action shall be commenced in the court
2 wherein the debt or damages demanded do not exceed
3 twenty dollars.

1 Sect. 10. There shall be no appeal from a judgment of
2 the court upon a verdict of a jury, but a party aggrieved by
B a judgment founded upon matter of law apparent on the
4 record, in any proceeding, civil or criminal, except judgment
5 upon pleas in abatement or motion to dismiss for defect of
6 form of process, may appeal therefrom to the supreme ju-
-7 dicial court for the same county. An issue of law joined
8 in the superior court shall not be waived by consent of
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9 parties after such appeal has been entered in the supreme19 judicial couit, but that court may for good cause, allow11 the parties to withdraw or amend the pleading, and* if the12 same ends in an issue of fact, the case shall be remanded13 to the_ superior court to be there tried; but no execution14 shall issue upon the judgment appealed from, unless the15 appeal is waived, until the case is so remanded.

1 Sect. 11. Orders or decrees of the supreme judicial2 issued on questions arising in a case pending in the3 superior court shall Ire entered of record in that court, and
4 such disposition be made of the case as law and justice5 require, conformably to the rescript of the supreme judicial
6 court.

1 Sect. 12. Parties in an action submitted to the deter-
-2 ruination of the court may agree that the judgment therein3 shall be final.

1 Sect. 13. The clerks shall, at the expense of the party
2 appealing or taking exceptions, or of the plaintiff if a case3 is reserved or reported, or of the commonwealth in all
4 criminal cases, prepare and transmit to the supreme judicial
5 court sitting for the proper county, one copy of every paper6 on file in the case, except papers used in evidence only, and
7 also one copy ofall papers made part of the case or referred8 to in the bill of exceptions or report, or so much thereof
9 as necessary fully to present the question of law, for

10 the use of the chief justice, and like copies for the clerk
11 of the supreme judicial court, to be kept on file in said
12 court; and one copy of the bill of exceptions, or report, or
13 papers upon which the question of law arises on appeal, for
14 each associate justice, and a like copy for each party and
15 the reporter. And in case any original papers used in the
16 trial of the cause, are needed in the supreme judicial court,
17 they shall he transmitted to the clerk of said court, to he
18 by him kept on file until the rescript in such action is sent.
19 And the expense of such copies and transmission shall be
10 taxed in the bill of costs of the prevailing party, if he has
11 paid the same.

1 Sect. 14. If an appeal claimed to the superior court by
2 reason of mistake or accident is not duly entered thereat,
3 the court may on the petition of the appellant allow it to be
4 entered at any other term of the court in the same county,
5 upon such terms as it deems just and reasonable; and if
6 the anneal is so entered, the court shall proceed therein as
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1 Sect. 15. If an appeal so claimed is not duly entered,
2 and the adverse party by reason of mistake or accident fails
3 to enter his complaint for obtaining an affirmation of the
4 judgment, the court may on his petition allow the complaint
5 to be entered at any other term in the same county, upon
6 such terms as it deems just and reasonable. If the com-
-7 plaint is so entered, the court shall proceed therein as if it
8 had been entered at the proper term.

1 Sect. 16. A petition for the entry of any such appeal
2 or complaint shall not be maintained unless presented to
3 the court or filed in the clerk’s office within one year after
4 the term at which the same should have been entered.

1 Sect. 17. Attachments made and security given in the
2 original action shall not be revived or continued in force by
3 the entry of an appeal or complaint of the original plain-
-4 tiffs, allowed under the three preceding sections, but remain
5 discharged.

1 Sect. 18. The court shall be held in every year at the
2 times and places following, that is to say : For the county
3 of Essex, for civil business, at Salem on the first Mondays
4 of June and December, at Lawrence on the first Monday of
5 March, and at Newburyport on the first Monday of Septem-
-6 ber ; for criminal business, at Lawrence on the third Mon-
-7 day of January, at Newburyport on the second Monday of
8 May, and at Salem on the fourth Monday of October.
9 For the county of Middlesex, for civil business, at Lowell,

10 on the second Monday of March and the first Monday of
11 September, at Concord on the first Monday of June, and at
12 Cambridge on the second Monday of December ; for crimi-
-13 nal business, at Cambridge on the second Monday of Peb-
-14 ruary, at Concord on the fourth Monday of June, and at
15 Lowell on the third Monday of October.
16 For the county of Hampshire, at Northampton, for civil
17 business, on the third Monday of February, the first Monday
18 of June, and the third Monday of October; for criminal
19 business, on the second Monday of June and third Monday
20 of December.
21 For the county of Franklin, at Greenfield on the third
22 Monday of March, and the second Mondays of August and
23 November.
24 For the county of Hampden, at Springfield, for civil
25 business, on the second Mondays of March and June, and
26 the first Monday of October ; for criminal business, on the
27 third Monday of May and first Monday of December.
28 For the county of Berkshire, at Lenox, for civil business,
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29 on the fourth Mondays of February, June and October ; for30 criminal business, on the first Mondays of January and
31 July.
32 For the county of Norfolk, at Dedham on the fourth
33 Monday of April, and the third Mondays of September and
34 December.
35 For the county ofPlymouth, at Plymouth on the second
36 Mondays of February and June, and third Monday of
37 October.
38 For the county of Bristol, at Taunton on the second
39 Mondays of March and September, and at New Bedford on
40 the second Mondays of June and December.
41 For the county of Suffolk, at Boston, for civil business, on
42 the first Tuesdays of January, April, July and October; for
43 criminal business, on the first Monday of every month.
44 For the county of Barnstable, at Barnstable on the
45 Tuesday next after the first Monday of April, and on the
46 first Tuesday of September.
47 For the county of Nantucket, at Nantucket on the first
48 Mondays of June and October.
49 For the county of Dukes county, at Edgartown, on the
50 last Mondays of May and September.
51 For the county of Worcester, for civil business, at Wor-
-52 cester on the first Monday of March, the Monday next after
53 the fourth Monday of August, and the second Monday
54 of December ; and at Fitchburg on the second Mondays of
55 June and November ; for criminal business, at Worcester
56 on the third Monday of January, the second Monday of
57 May and the third Monday of October; and at Fitchburg
58 on the second Monday of August.

1 Sect. 19. In the counties where both civil and criminal
2 terms are established, civil business exclusively shall be
3 transacted at civil terms, and criminal at criminal terms;
4 and continuances of civil and criminal cases shall be to
5 civil and criminal terms respectively without any special
6 order therefor, except as provided in the following section.

1 Sect. 20. In such counties civil suits on recognizances
2 entered into in criminal prosecutions cognizable by this
3 court, shall be returnable to and have day in criminal
4 terms.

Sect. Zl. l\o justice snail noia in any one year moi
an four terms for the transaction of criminal busine
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o / RCT j 'j~" auY term of the superior court whereincuminal business may be transacted, causes arising under
ie piovisions of chapters one hundred and forty-four,eigity-six and eighty-seven, shall have precedence in theorder said chapters are herein named, next after the causeso oi persons actually confined in prison and awaiting trial.

1
_

Sect. 23. The records of courts transferred to the supe-
- nor court shall remain in the custody of the clerks of the6 supenor courts. In the county of Suffolk the clerk of said4 court, for civil business, shall have the custody of saido records in civil cases, and the clerk for criminal businessb shall have the custody of said records in criminal cases.7 Copies of said records may be certified by said clerkso respectively. Judicial writs and processes founded uponJ such records shall issue under the seal of the superior court,10 in like manner and with the same effect as similar writs and11 processes founded upon the records of said court.

1 Sect. 24. The chief justice of the court shall receive an
l annual salary of three thousand seven hundred dollars,3 and each of the other justices an annual salary of three4 thousand five hundred dollars, from the treasury of the5 commonwealth.

OP MATTERS COMMON TO THE SUPREME JUDICIAL AND SUPERIOR
COURTS.

1 Section 1. The justices of the supreme judicial court2 and superior court shall continue to hold their offices ac--8 cording to the tenor of their commissions, and vacancies
4 be filled in the manner provided by the constitution. In5 case of a vacancy in the office of chief justice, or of his6 sickness or absence, his duties shall be performed by the
7 senior justice present and qualified to act.
1 Sect. 2. Ihe justices of the supreme judicial court and
2 superior court shall severally by virtue of their offices be
3 conservators of the peace throughout the state.
1 Sect. 3. The courts respectively may make and award
2 such judgments, decrees, orders, and injunctions, and shall
8 issue all writs and processes necessary or proper to carry

CHAPTER 114
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4 into effect the powers granted to them, and when no form
5 for any such writ or process is prescribed, the court shall
6 frame one in conformity with the principles of law and the
7 usual course of nroceedmgs in the courts of this state.

1 Sect. 4. The courts shall from time to time make and
2 promulgate a uniform code of rules for regulating the prac-
-8 tice and conducting the business of the courts in cases not
4 expressly provided for by law ; for the purpose of—-
-5 First. Simplifying and shortening the pleadings and other
6 proceedings:
7 Second. Prescribing the terms upon which amendments
8 will be allowed by the court, or upon which unnecessary
9 counts and statements will be stricken out of the record;

10 discouraging negligence and deceit; preventing delay ;

11 securing parties from being misled ; placing the party not
12 in fault as nearly as possible in the condition in which
13 he would have been, if no mistake had been made ; distin-
-14 guishing between form and substance; and affording known,
15.fixed, and certain requisitions, in place of the discretion
16 of the court:
17 Third. For conducting trials :

18 Fourth. Presenting more distinctly the questions to be
19 tried by the jury :

20 Fifth. Giving each party notice of matters intended to be
21 given in evidence by the other party so as to prevent sur-
-22 prise and enable suitors to prepare for trial:
28 Sixth. Respecting the forms of verdicts so as to place
24 upon record the finding of the jury in matters of fact:
25 Seventh. Expediting the decision of causes :

26 Eighth. Remedying abuses and imperfections in practice
27 and diminishing costs : provided , that such rules are not
28 repugnant to the laws of the state.

1 Sect. 5. The courts shall not charge juries with respect
2 to matters of fact, but may state the testimony and the law.

1 Sect. 6. The courts may, at any time before judgment
2 in a civil action, set aside the verdict and order a new trial,
3 for any cause for which a now trial may by law be granted ;

4 or after verdict may report the case for determination by
5 the supreme judicial court.

1 Sect. 7. Decisions of a justice of either court, upon
2 pleas in abatement or on motions to dismiss for defect of
3 form in process, shall be final on the question raised. On
4 motions for a new trial, and in all cases, civil or criminal,
5 whether according to the course of the common law or
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6 otherwise, a party aggrieved by an opinion, ruling, direction,
7 or judgment, of the court in matter of law, may allege8 exceptions thereto; such exceptions, being reduced to writing
9 in a summary mode and filed with the clerk and notice

10 thereof given to the adverse party, may be presented to the
11 court before the adjournment without day of the term in
12 which the exceptions are taken, and within three days after
18 the verdict in the case, or after the opinion, ruling, direc-
-14 tion or judgment excepted to is given. For good cause
15 shown, a further time, not exceeding five days, unless by
16 consent of the adverse party, may be allowed by the court.
17 The exceptions being examined and found conformable to
18 the truth shall be allowed by the presiding judge. In all
19 cases the adverse party shall have an opportunity to be
20 heard concerning the allowance of such exceptions.

f

1 Sect. 8. The exceptions shall bo restored to the files of
2 the court within five days after the same are presented to3 the judge, with a certificate under his hand either allowing
4 or disallowing the same, unless the judge finds that further
6 time is necessary for the examination or hearing upon 'the6 same, not exceeding ten days, Tinless for reasons rendering
1 more delay necessary, which shall be certified by the judge8 on restoring the papers.

1 Sect. 9. The trial of questions of fact shall not be pre-
-2 vented or delayed by the filing or allowance of exceptions,3 but the court shall proceed to the determination of such
4 questions as if exceptions had not been taken, and such
6 further proceedings be had as the court orders; but no
6 execution shall issue upon the judgment unless the ex-
-7 ceptions are adjudged immaterial, frivolous, or intended8 for delay.

1 Sect. 10. If the exceptions appear to the justice before
2 whom the trial is had to be frivolous, immaterial, or in--3 tended for delay, judgment may be entered, and execution
4 awarded or stayed on such terms as the court deems reason--6 able, notwithstanding the allowance of the exceptions.
1 Sect. 11. If the justice disallows or fails to sign and
2 return the exceptions, or alters any statement therein, and
3 either party is aggrieved, the truth of the exceptions pre-
-4 sentcd may be established before the supreme judicial court
5 upon petition setting forth the grievance, and thereupon,6 the truth thereof being established, the exceptions shall be
7 heard, and the same proceedings had as if they had been
8 duly signed and brought up to said court with the petition.
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1 Sect. 12. Copies and papers relating to a question of
2 law arising in either court upon appeal, by bill of exception,
3 reserved case, or otherwise, shall within twenty days from
4 the adjournment of the court for that term without day,
6 be transmitted to be entered in the full court for the
6 proper county; but the entry thereof shall not transfer the
7 case, but only the question to be determined.

1 Sect. 13. If from any cause, a question of law has not
2 been transmitted and entered, the court may, on the petition
3 of either party, allow it to be entered upon such terms as
4 are just and reasonable: provided, the petition is entered
5 within one year after the time when the question should
6 have been entered.

1 Sect. 14. The taking an appeal, or the allowance of
2 exceptions, shall not in any way affect any security in any
3 case, civil or criminal, by bond, attachment or otherwise,
4 by or for any party, but the same shall stand till final judg-
-5 ment in the proper court, as if no question had been trans-
-6 ferred to the full court: provided, if such question has been
7 transferred to the full court upon petition, such security
8 shall be discharged.

1 Sect. 15. Questions of law arising in the supreme ju-
-2 dicial court or superior court, when sitting for the counties
3 of Berkshire, Hampshire, Franklin, Hampden or Worcester,
4 may, by consent of all the parties filed in the case, be
5 entered and heard in the term at Boston. And if the judge
6 before whom any action or proceeding is tried in the courts
7 in said counties in which a question of law is saved or arises
8 for the determination of the full court, deems the exception
9 or appeal frivolous, or intended for delay merely, or that the

10 interests of the parties or the public require a more speedy
11 determination thereof than can be attained in the terras
12 established for the county in which the trial is had, he shall
13 so certify and order the questions of law to be entered and
14 heard at Boston ; and all the other proceedings shall be the
15 same as if the questions had arisen in any other county.

1 Sect. 16. In writs, processes, records, and judicial pro-
-3 ceedings, civil and criminal, the day on which any term is
4 to commence may be designated as the first, second, or
6 other Monday, or other day in the week, in the month in
6 which the same happens.

1 Sect. 17. Two or more sessions of the court may be
2 held in the same county at any term for the transaction of

s
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3 business, when the public convenience requires; and such
4 division of the business be made as may conduce to its more
5 speedy and convenient disposal.

1 Sect. 18. The court shall receive, examine and allow-
ed accounts for services and expenses incident thereto in the
3 several counties, and order payment thereof out of the
4 respective county treasuries.

1 Sect. 19. The justices, or a majority of them, shall,
2 from time to time, make such arrangements for the attend-
-3 ance of some one of them at the several times and places
4 appointed for holding the courts, as will be most convenient,
5 and insure a punctual and prompt discharge of their duties.

1 Sect. 20. When no justice is present at the time and
2 place appointed for holding a court, whether at the begiu-
-3 ning of a term or any adjournment thereof, the sheriff of
4 the county or either of his deputies may adjourn the court
5 from day to day, or from time to time, as circumstances
6 require, or as ordered by any of the justices, and shall give
7 notice of such adjournment by making public proclamation
8 in the court house, and by a notification posted on the door
9 of the court house, or published in some newspaper.

1 Sect. 21. In such case any justice may, by a writ, re-
-2 quire the sheriff or his deputy to adjourn the court without
3 day, or to the time expressed in the order ; and the officer
4 shall adjourn the court accordingly by public proclamation
6 in the court house.

1 Sect. 22. Each court shall have power to establish a
2 seal, and to appoint all officers necessary for the transaction
8 of its business. Its writs and processes may run into any
4 county.

OF THE SUPREME JUDICIAL COURT IN MATTERS OF EQUITY.
1 Section 1. The court shall have original and exclusive
2 jurisdiction of every original process, whether by bill, writ,
3 petition or otherwise, in which relief in equity is prayed for,
4 unless otherwise specially provided ; and may issue all gen-

CHAPTER 115.
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5 eral and special writs and processes required in proceedings
6 in equity to courts of inferior jurisdiction, corporations and
7 individuals necessary to secure justice and equity.

1 Sect. 2. The court may hear and determine in equity
2 all cases hereafter mentioned, when the parties have not a
3 plain, adequate, and complete remedy at the common law;
4 that is to say,—
5 Suits for the redemption of mortgages, or to foreclose the
6 same;
7 Suits and proceedings for enforcing and regulating the
8 execution of trusts, whether the trusts relate to real or
9 personal estate:

10 Suits for the specific performance of written contracts
11 by and against either party to the contract and his heirs,
12 devisees, executors, administrators, and assigns :

18 Suits to compel the re-delivery of goods or chattels taken
14 or detained from the owner and secreted or withheld so
15 that the same cannot be replevied ;

16 Suits for contribution by or between devisees, legatees, or
17 heirs, who are liable for the debts of a deceased testator or
18 intestate, and by or between any other persons respectively
19 liable for the same debt or demand, when there is more
20 than one person liable at the same time for such contri-
-21 butiou :

22 Other cases in which there are more than two parties
28 having distinct rights or interests, which cannot be justly
24 and definitely decided and adjusted in one action at the
25 common law :

26 Suits between copartners, joint tenants, and tenants in
27 common, and their legal representatives, with authority to
28 appoint receivers of rents and profits, and apportion and
29 distribute the same to the discharge of incumbrances and
80 liens on the estates, or among the co-tenants :

81 Suits between joint trustees, co-executors, and co-admin-
-32 istrators, and their legal representatives :

33 Suits concerning waste and nuisance, whether relating to
34 real or personal estate ;

35 Suits upon accounts when the nature of the account is
36 such that it cannot be conveniently and properly adjusted
37 and settled in an action at law :

38 Bills by creditors to reach and apply in payment of a debt,
39 any property, right, title, or interest, legal or equitable, of
40 a debtor, within this state, which cannot be come at to be
41 attached'or taken on execution in a suit at law against such
42 debtor;
43 Cases of fraud, and conveyances or transfers of real
44 estate in the nature oi mortgages .
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45 Cases of accident or mistake :

46 Suits or bills for discovery when a discovery may be
47 lawfully required according to the course of proceedings in
48 equity:
49 And shall have full equity jurisdiction, according to the
60 usage and practice of courts of equity, in all other cases
51 where there is not a plain, adequate, and complete remedy
52 at law.

1 Sect. 3. Suits in equity may be commenced by bill or
2 petition with a writ of subpoena according to the usual
3 course of proceedings in equity, or by a declaration in an
4 action of contract or tort as the case may be, with or
6 without an order for the attachment of the property or
6 arrest of the defendant. And the material facts and cir-
-7 cumstances relied on shall be stated with brevity, omitting
8 immaterial and irrelevant matters.

1 Sect. 4. If a discovery is sought it may be by such bill
2 or petition, or by being made part of such declaration, or
8 by interrogatories. Answers thereto shall be made without
4 unnecessary delay, and questions arising thereon be deter-
-5 mined by the rules applicable to bills of discovery.

1 Sect. 5. A defence in equity shall be made by demurrer,
2 plea or answer. A demurrer shall be accompanied with a
3 certificate that it is not intended for delay ; and an answer
4 shall be supported by oath, unless waived by the adverse
5 party.

1 Sect. 6. Cases in equity, and motions and other applica-
-2 tions therein, whether interlocutory or final, shall in the
3 first instance be heard and determined by one justice of the
4 supreme judicial court.

1 Sect. 7. For hearings, and making, entering, and modi-
-2 fying orders and decrees in equity causes, by a single justice,
3 and issuing writs in such causes, the court shall be always
4 open in each county, except on holidays established by law.

1 Sect. 8. From final decrees made by such justice, any
2 party aggrieved may, within thirty days after the entry of
3 such decree, claim an appeal, to be entered on the clerk’s
4 docket; apd thereupon all proceedings under such decree
5 shall be stayed, and such appeal be thereupon pending
6 before the full court, who shall hear and determine the
7 same, and affirm, reverse or modify the decree appealed
8 from, as may be Jawful. And, upon the reversal of any
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9 final decree, the court may remand the cause, with such
10 directions as are necessary and proper, to a single justice,
11 further to proceed therein, or may refer the cause to a
12 master, or take such other order respecting future proceed-
-13 ings therein as equity requires, and most conducive to the
14 just and speedy determination of the case.

1 Sect. 9. If an appeal is taken from a final decree, the
2 single justice by whom such decree was made, may make
3 such orders for the appointment ofreceivers, and of fnjunc-
-4 tion or prohibition, or for continuing the same in force, as
5 are needful for the protection of the rights of parties, until
6 the appeal is heard by the full court; subject, however, to
7 be modified or annulled, by the order of that court on motion,
8 after the appeal is taken.

1 Sect. 10. From all interlocutory decrees made by a single
2 justice, any party aggrieved may appeal, in like manner, to
3 the full court; but such appeal shall not suspend the exe-
-4 cution of the decree of the single justice, nor transfer to the
5 full court the entire cause, or any matter therein, except
6 the question whether the interlocutory decree appealed
7 from, shall be affirmed, reversed, or modified.

1 Sect. 11. All interlocutory decrees not appealed from,
2 shall be open to revision on appeals from final decrees, so
3 far only as it appears to the full court that such final decrees
4 are erroneously affected thereby.

1 Sect. 12. A party having by accident or mistake omitted
2 to claim an appeal from any final decree, within the time
3 allowed for that purpose, may at any time within one
4 year after the entry of the decree from which he desires
5 to appeal, apply to the full court, by petition for leave to
6 appeal; which may be granted upon such terms as appear
7 to the court just and equitable.

1 Sect. 13. Parties appealing from courts of probate shall
2 have the same rights as to hearing, determination, and
3 jurisdiction, before a single justice of the supreme judicial
4 court, and the full court, as in equity cases.

1 Sect. 14. All appeals in equity and probate matters,
2 shall be entered on a separate docket in the supreme
3 judicial court.

1 Sect. 15. The justice by whom a case is heard for final
2 decree, may reserve and report the evidence and all ques-
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3 tions of law therein, for the consideration of the full court ;

4 and thereupon like proceedings shall be had as in appeals
5 from final decrees.

1 Sect. 16. Every order and decree shall bear date as of
2 the day when the same is actually entered by the clerk, and
3 the date he noted upon the order or decree and upon the
4 docket by the clerk at the time of entering the same.

1 Sec*. 17. No process for the execution of a final
2 decree, made by a single justice, shall issue until after
3 the lapse of thirty days from the date of the entry thereof,
4 unless all parties against whom such decree is made, waive
5 an appeal by an entry on the clerk’s docket, or by a writing
6 filed in the cause.

1 Sect. 18. A single justice or the full court, sitting in
2 one county, may when needful hear and determine cases
3 pending in another county, and any motion therein. And
4 all orders and decrees made on such hearings, shall be
5 transmitted to the clerk in the proper county, to be by him
6 entered.

1 Sect. 19. A motion shall not be heard nor a decree or
2 order made under the preceding section, until reasonable
3 notice thereof has been given to the adverse party or his
4 counsel.

1 Sect. 20. Either party in such case may transmit to the
2 court his reasons in writing for or against the application,
3 and the justice shall examine the same and proceed thereon
4 as if the parties were present.

1 Sect. 21. The testimony of witnesses examined orally
2 before a single justice, upon any matter pending before
3 him, in which an appeal is taken, shall be reported to the
4 full court. And the court shall provide by general rules
5 for some convenient and effectual means of having the same
6 reported, by the justice before whom the hearing is had, or
7 by some person designated by him for that purpose. No
8 oral evidence shall be exhibited to the full court, hut the
9 cause be heard, on appeal, upon the same evidence, as on

10 the original hearing ; but the full court may grant leave to
11 parties, in special cases of accident or mistake, to exhibit
12 further evidence, and to provide by general rules, for the
13 conditions under, and modes by which, such evidence shall
14 be taken.
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1 Sect. 22. The court may frame issues of fact to be tried
2 by a jury, in an equity cause, when requested by a party,
3 and direct the same to be tried in the county where such
4 cause is pending, at the bar of the supreme judicial court,
5 or the superior court.

1 Sect. 23. The court may issue writs of seizen and exe-
-2 cution in common form when such process appears to be
3 an appropriate method of enforcing a decree in equity.

1 Sect. 24. The justices of the supreme judicial court
2 shall, from time to time, by arrangement among themselves,
3 designate some one of their number to attend at some con-
-4 venient place in Boston, at all convenient times, for the pur-
-5 pose of hearing matters in equity, and such justice shall
6 sit in the hearing of all questions coming before the full
7 court in equity cases.

1 Sect. 25. The original papers, in any suit in equity, may
2 be taken from the files in any county by the counsel of record
3 of either party, for use before the court, upon leaving a
4 memorandum and receipt on such files, containing a short
5 description of the papers so taken.

1 Sect. 26. Where the parents of minor children live sep-
-2 arately, the justices of said court, upon the petition of either
3 parent, shall have the same power to make decrees concern-
-4 ing their care, custody, education and maintenance, as con-
-5 cerning children whose parents are divorced.

1 Sect. 27. In making an order or decree relative to the
2 custody of children pending a controversy between their
3 parents, or in regard to their final possession, the rights of
4 the parents in the absence of misconduct shall be held to be
5 equal, and the happiness and welfare of the children deter-
-6 mine the custody or possession. The court may make the
7 necessary orders and decrees from time to time in relation
8 to such custody or possession.

1 Sect 28. The full court may make rules regulating the
2 practice and conducting the business of the court in matters
3 of equity, not repugnant to the laws of the state.




