
House of Representatives, December 15, 1859.

The Committee on the Judiciary, to whom was referred the
Order of November 30, instructing them to inquire into the
legality of the closing the doors of the House during its
sessions,

That they do not find in any authorities on parliamentary
law, any precedents applicable to the question before us.

No case has arisen reported in the books, which can assist
in making a decision ; and wo find that nothing similar to our
call of the House is known in the British Parliament, the
practice there being to give public notice of a call some days
previous to its being made.

The practice of the legislative bodies in this country is not
destitute of precedents—reaching back to the first years of the
government.

The convention which framed the constitution sat with closed
doors.
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It was the practice of the Senate of the United States to sit
with closed doors, for several years in the first part of its his-
tory. The House of Representatives close their doors, as a
common practice, without the formality of a vote.

The Committee, even in the absence of any authority or
precedent, are of the opinion that the right to close the doors
of the House is a power inherentand natural in itself—essential
for its protection, and for efficiency of action. It is analagous
to the power of the States under the Federal government to
make their own internal and police regulations—or of towns
and cities to make by-laws necessary to regulate their local and
internal affairs. It is not claimed as a power expressly given
by law or laid down in the constitution, but as incidental and
necessary to the exercise of its functions as a legislative body.
It is analagous to that expressly given to congress by the con-
stitution in these words ;

“ Congress shall have power to make
all laws which shall be necessary and proper to carry into exe-
cution the foregoing powers.” The power to close doors may
be necessary and proper in many cases which may arise in the
course of legislation, to carry into execution the powers of the
House under the constitution.

The Committee further are of opinion that the right to close
doors results incidentally from the power expressly given by
the constitution “ to compel the attendance of absent members.”

In order to ascertain who are absent, it must be first ascer-
tained who are present—and this is done by a call or a count of
the House—as this call or count only extends to members
present. If those absent could at any time during the progress
of the call take their seats, and so increase the number present at
pleasure, the very object of the count would be defeated, which
is to find the number present at the moment it was ordered by
the House.

Suppose a case where a quorum of one hundred members are
present, and no power existing to close doors to prevent ingress
or egress. It is then in the power of any one member, by with-
drawing himself during the progress of the count, to reduce
the number below a quorum, and so leave the body without any
power except “to adjourn and compel the attendance of
members.”



HOUSE—No. 322.1859.] 3

By returning and joining the body, the number is increased
to a quorum, and legislative business may be proceeded with,
to be again delayed by the member again withdrawing from the
hall. It is easy to see that in such a case all progress could be
utterly defeated, as this process might be repeated indefinitely.

The House have now power to send the sergeant-at-arms to
arrest and compel the attendance of a member. This power
may be extended to the bodily restraint or arrest of the member
by the officer of the House. If it may restrain a member by
its officer in this manner, it is difficult to see why it may not
restrain its members in the less offensive manner of compelling
them to remain within or without the doors of the House
during the few minutes occupied by a call. The power of
physical restraint the House certainly is authorized to exercise,
and in the case of an arrest of a member in its most offensive
form. If it can do so in the greater, it would seem undeniable
that it may in the milder degree.

The House, from time immemorial has closed its doors during
the morning prayers. This, though a custom, is based upon
the power of the House, either express or implied. The Com-
mittee are not aware that the legality of this practice has ever
been questioned, and it is making a precedent in the history of
the House itself. The powers of a legislative body are neces-
sarily extensive. It is the representative of a sovereignty—the
people. To some extent its powers are sovereign and arbitrary.
It can arrest and fine members ; it limits debate, or suppresses
debate entirely by the previous question ; it limits or suppresses
reconsiderations ; it even limits the right of petition by requir-
ing compliance with certain preliminary forms; and it can
expel its members. The Committee, therefore, in view of those
considerations, conclude that the House has the legal right to
close its doors during a call of the roll, and report accordingly.

For the Committee,

DAN’L U. JOHNSON.




