
SENATE....No. 109.

In Senate, March 15,1859.

The Committee on Mercantile Affairs and Insurance, to
whom was recommitted the Petition of B. S. Tobeyand others,
for an Act of incorporation as the Eastern Submarine Cable
Company, and the Boston and Cape Ann Telegraph Company,
report the accompanying Bill.

€ommomumlt() of JiTassacljitsctte.

WILLIAM PABENS, Chairman.
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AN ACT
To incorporate the Boston and Halifax Telegraphic

Cable Company.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :—

1 Sect. 1. That Edward S. Tobey, Thomas Aspin.
2 wall, William B. Spooner, Charles O. Whitmore,
3 George hunt, Samuel Hooper, Edwin P. Whipple,
4 Thomas W. Pierce, James Cogswell, Thomas Bolton,
5 John Moles worth, Frederic N. Gisborne, and their
6 associates and successors, be, and hereby are,“consti-
-7 tuted a body politic and corporate, by the name of the
8 Boston and Halifax Telegraphic Cable Company, with
9 all the powers and privileges, and subject to all the

10 obligations provided in and by “An Act concerning
11 Electric Telegraph Companies and Electric Telegraph-

€ommonujcaltl) of illassacljusetts.

In the Year One Thousand Eight Hundred and Fifty-
Nine.
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12 mg,” passed April ninth, eighteen hundred and forty-
-13 nine, and an act additional to said act, passed May
14 twenty-third, eighteen hundred and fifty-one, so far as
15 the same are not inconsistent with the provisions of
16 this act.

1 Sect. 2. Said corporation is empowered to con-
-2 struct and maintain, at all times hereafter, a line or
3 lines of electric telegraph on such route as may be
4 deemed most practicable, extending from any points
5 in the city of Boston to any points on the shore of
6 Cape Ann, in this state, and thence through the water
7 of the ocean to any points on the shore of the British
8 province of Nova Scotia, there to connect with any
9 lines of telegraph that have been or may be con-

-10 structed and maintained, the authority and terms of
11 such connection to be pursuant to the laws and
12 authority of said province: provided, however, that no
13 telegraph line shall be constructed and used by
14 said company between Boston and Cape Ann, until
15 that part of said line contemplated between Cape
16 Ann and Nova Scotia shall have been completed, and
17 ready for actual use: and provided, also, that when
18 said line between Boston and Nova Scotia shall have
19 been fully completed, said company shall not be au-
-20 thorized to transmit over said line the local business
21 between Boston and Cape Ann.

1 Sect. 3. The capital stock of said corporation shall
2 consist of two thousand shares of one hundred dollars
3 each, until increased as hereinafter provided; said
4 shares shall be created, and certificates thereof issued,
5 at such times and in such numbers as the directors
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6 shall deem expedient for the purposes of said corpora-
-7 tion. But no subscription to said capital stock shall
8 be binding upon any party until one thousand five
9 hundred shares shall have been subscribed by bona

10 fide and responsible parties.

1 Sect. 4. The immediate government and direction
2 of the affairs of said corporation shall be vested in five
3 directors, four of whom shall be elected, annually, by
4 the shareholders, and one of whom shall be appointed
5 by the governor of the Commonwealth of Massachu-
-6 setts. The annual meeting of shareholders shall be
7 holden in the city of Boston, for the election of direc-
-8 tors, and transaction of other business, on the first
9 Wednesday of January in each year; and the directors

10 shall respectively continue in office for the term of one
11 year, and until others shall have been elected or
12 appointed in their stead, and have signified areadiness
13 to enter upon the duties of their offices: provided,
14 however, that the above named corporators, and their
15 associates who shall become subscribers to the capital
16 stock aforesaid, shall have power at the first meeting
17 of said corporation, or any adjourned meeting thereof,
18 to elect four directors, whose term of office shall con-
-19 tinue until a new election of directors shall be had, at
20 the next annual meeting of the corporation. And on
21 notice being given to the governor, by the presiding
22 officer of such meeting, that four directors have been
23 so elected, it shall he the duty of the governor to
24 appoint one additional director of said corporation,
25 whose term of office shall continue until the next
26 annual meeting of said corporation. In case a vacancy
27 shall occur, from any cause, in the office of directors,
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28 so elected by the shareholders, the same shall be filled
29 for the unexpired term of such office by an election
30 to be made by the remaining members of the board of
31 directors.

<
And in case of a vacancy, from any cause,

32 in the office of director, which has been filled by
33 appointment made by the governor of the state, the
34 same shall, on notice thereof to him by the remaining
35 directors, be filled by the governor, by a new appoint-
-36 ment. And it shall be the duty of the directors of
37 said corporation, for the time being, to report to the
38 governor, as soon as may be after the election of any
39 one or more directors, the name of each director so
40 elected, and the term of time for which he has been so
41 elected; and in like manner to report to the governor
42 each vacancy that shall occur in said board of direc-
-43 tors, as soon as may be done after such occurrence,
44 with a request that the same may be filled by the gov-
-45 ernor whenever the duty shall devolve on him as afore-
-46 said to fill the same by a new appointment.

1 Sect. 5. The directors of said corporation shall
2 elect one of their number president of the board of
3 directors, who shall be, ex officio, president of the cor-
-4 poration; said board shall elect also a secretary and
5 treasurer. Neither of said directors shall be paid any
6 remuneration for his services, unless by vote of the
7 shareholders, passed at a regular meeting of the corpo-
-8 ration, and in such case, only for services previously
9 rendered; and no person shall be eligible by the

10 shareholders to the office of director, who is not, at
11 the time, a shareholder in said corporation to the
12 number of five shares. And on ceasing to own said
13 number of shares, he shall cease to be director. But
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14 the ownership of stock in said corporation shall not
15 be a requisite qualification of the person who may be
16 at any time appointed director by the governor of the
17 state. The secretary and treasurer shall perform the
18 duties that shall be assigned them respectively by the
19 directors, and hold their respective offices for the term
20 of one year, and until their successors shall be ap-
-21 pointed.

1 Sect. 6. The director so holding office by theo J

2 appointment of the governor, shall have the same
3 powers and duties as the other directors, excepting
4 the right to vote. And in case he shall be of opinion
5 that any course taken, or proposed to be taken; act
6 done, or proposed to be done, by said corporation or
7 board of directors, will or may be prejudicial to, or
8 inconsistent with, the due fulfilment of the purposes
9 of this act, or the regular, speedy and impartial trans-

-10 mission of messages and signals for the public, or
11 otherwise disadvantageous to the government of the
12 United States, or of this State, or the public, it shall
13 be his duty to report such opinion, together with
14 the facts, and to make application, in writing, to
15 the board of directors, for such remedy as he may
16 deem the premises to require; and if the determina-
-17 tion of the said board of directors is not satisfactory
18 to him, he may then apply in writing to the justices
19 of the supreme court of Massachusetts, who shall
20 hear the parties, and thereupon make their decision,
21 which shall be final and conclusive.

1 Sect. 7. It shall be the duty of said directors to
2 require and cause all messages, containing, or de-
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3 signed to be made public news, addressed to the
4 agent or agents of the newspaper press of the United
5 States, or to any person for the purpose of publica-
-6 tion, and delivered for transmission over the lines of
7 telegraph of said corporation, to be delivered to the
8 telegraph operators of said lines in intelligible En-
-9 glish language, and not in cipher; and the same

10 shall be transmitted by such operators, in such tele-
-11 graphic characters or signs as are generally under-
-12 stood and employed by those practically familiar with
13 the business of operating such telegraph; and the
14 said messages shall be made known to the agent or
15 agents of the public press, by the several operators,
16 at all the various points where they are designed
17 for delivery and publication, as soon and fast as the
18 transmission thereof shall admit, and as nearly simul-
-19 taneously as distance and peculiarity of location will
20 permit, and in the order of their reception for trans-
-21 mission : provided, however, that it may be lawful for
22 said directors to give priority, by open contract, to
23 the messages of foreign news, destined for general
24 use and publication, upon equal and like terms, by
25 the newspaper press of the United States, when suit-
-26 able arrangements and rules shall be made for the
27 transmission and distribution of such messages, under
28 the joint approval of the directors of the said lines
29 in Nova Scotia and the directors of this corporation;
30 but the messages of the governments of the United
31 States, of either of the United States, or of Great
32 Britain, her provinces and dependencies, or either of
33 them respectively, shall have a mutually reciprocal
34 priority, at all times, over all other messages whatso-
-35 ever, at whatever station upon said lines the same



8 [Mar.TELEGRAPHIC CABLE COMPANY.

36 shall be received, and in the order of their reception •

37 and it shall be imperative on said corporation, their
38 officers and servants, to transmit and deliver such
39 messages accordingly, and to suspend the transmis-
-40 sion of all, or any other messages, until the said
41 messages shall first have been transmitted; payment
42 therefor, at the usual rates, being made to the corpo-
-43 ration.

1 Sect. 8. It shall be lawful for the directors of said
2 corporation to demand, receive and recover from all
3 persons and corporations for whom they shall under-
-4 take to transmit or receive any messages upon said
5 line of telegraph, such rates of compensation or
6 charges per word transmitted, as said directors shall,
7 from time to time establish; discriminating at discre-
-8 tion between newspaper messages and messages for
9 private use.

1 Sect. 9. Said corporation may purchase, have,
2 and possess, and again dispose of, real estate neces-
-3 sary for the purposes of said corporation, to an
4 amount not exceeding thirty thousand dollars.

1 Sect. 10. Said corporation may, by sale, purchase,
2 lease, or contract, connect their said lines of tele-
-3 graph, or any sections thereof, with the line of any
4 other party, or company, so as to form extended or
5 continuous lines to other points within and beyond
6 the limits of this State, not specified in the second
7 section of this act, and in such case, said corporation
8 shall not be bound to connect with, or transmit busi-
-9 ness for, or over the competing lines of any other

10 party, or company, constructed between the same
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11 points, or any points reached by the lines of this
12 corporation, or of the extensions or connections afore-
-13 said; and for the purposes of such extensions, the
14 capital stock of said company may, from time to
15 time, be proportionably increased by a vote of the
16 stockholders, representing not less than two-thirds
17 of the whole number of shares, to that effect, and
18 such increase shall be divided into shares of one hun-
-19 dred dollars each, for which certificates shall be
20 issued accordingly.

1 Sect. 11. Any officer of, or person employed by,
2 said corporation, who shall knowingly assent to, or
3 be guilty of, any violation of any of the provisions of
4 this act, shall, on conviction thereof, be deemed guilty
5 of a misdemeanor, and be subject to the same punish-
-6 ment as is prescribed in section seventh of the afore-
-7 said act, passed April ninth, one thousand eight hun-
-8 dred and forty-nine; and every operator employed by
9 said corporation, or who shall assume to transmit

10 messages on, or along the telegraphic lines of this
11 corporation, shall be duly sworn before some compe-
-12 tent magistrate, to the faithful performance of the
13 duties of his employment, and to an observance of
14 the requirements of this act; and any wilful viola-
-15 tion of such oath by such operator, shall be deemed to
16 be perjury, and be punished accordingly. And a cer-
-17 tificate of such oath shall be made by the magistrate
18 administering the same, and delivered to the secretary
19 of the corporation, who shall duly enter the same in
20 the corporation records, and also preserve the original
21 certificate on the documentary files of the corporation.

2
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1 Sect. 12. It shall be competent for the directors
2 of this line to enter into any contract for any term of
3 years for a business connection of the telegraphic
4 lines of this corporation with the aforesaid lines in
5 the province of Nova Scotia, and with the company
6 owning the same, consistently with the laws of this
7 state, and of said province; and such contract shall
8 thereupon be mutually and reciprocally valid and bind-
-9 ing upon said contracting parties and their successors,

10 as if the same were incorporated in and made a part
11 of this act.

1 Sect. 13. The corporators aforesaid, at their first
2 meeting, shall be empowered to prescribe the terms,
3 and time, and conditions of the subscriptions that
4 shall be made for the capital stock first required by
5 this act to be subscribed, and the times for the payment
6 of such subscriptions ; but no stock of this corporation
7 shall be assessed for the payment of a greater sum for
8 the purposes of said corporation, than the aggregate
9 sum of one hundred dollars per share.
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MINORITY RETORT.

In Senate, March 15, 1859.

To the Honorable the Senate and House of Representatives :

In the matter of E. S. Tobey and others for Acts to incor-
porate the Cape Ann Telegraph Company and Eastern Sub-
marine Cable Company.

The undersigned, a member of the Joint Standing Commit-
tee on Mercantile Affairs and Insurance, to whom the foregoing
Petition was referred, gave careful attention to the proofs and
arguments submitted to the consideration of the Committee,
and after that reflection which the nature and importance of the
subject demands, respectfully submits a Minority Report, and
some of his reasons therefor.

We believe the history of legislation warrants us in the con-
viction that it is unwise and inexpedient to multiply Acts of
incorporation without satisfactory proof that the petitioners
have matured their plans, and intend investing their capital in
the enterprise presented by them. Acts of incorporation have
been obtained by speculators and others, remain a dead letter
from the reasons above named. In such cases the dignity of
the State is compromised, or future legislation embarrassed by
the revival of slumbering charters interposed to prevent the
granting of other charters.

In thepresent case, a large sum will be required to carry out
the enterprise, and if we may judge from experience, it
would not be surprising if the sum mentioned in the petition
should prove quite inadequate.

Commomucaltl) of iHassadjusctts.
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It was represented to the Committee that the petition emanat-
ed from the merchants of Boston, and was of vital importance
to them; but it was not shown that they had subscribed any
thing towards the capital of the company, or that it could be
raised, if an Act of incorporation was granted. Evidence of
this description would have shown that the project was not
premature, and that the merchants had faitli in the enterprise.
It did, however, appear, that Mr. F. 0. J. Smith, a resident of
Maine, and a managing director in the Union Telegraph line
from Boston to New York, had subscribed twenty or twenty,
five thousand dollars, on behalf of himself or that line, and
that Mr. Gisborne, a resident of the British provinces, and who
claimed to be a representative of the Nova Scotia Telegraph
Company, had agreed to take twenty thousand dollars in the
stock for himself and friends. It cannot be supposed that these
telegraph managers are actuated altogether by patriotic motives,
or feel a deep interest in the prosperity of Boston and its
merchants.

The petitioners urge their claims before the Committee on
several grounds, to wit:—

1. That an arrangement existed between the present tele-
graph lines extending east, and the New York Associated Press,
affording a monopoly in the dissemination of foreign news.

2. That the New York Associated Press intrusted the man-
agement of its affairs to a general news agent in every way
unworthy of the important confidence reposed in him.

3. The danger and impropriety incident to the transmission
of important commercial news in cipher, the key of which is
intrusted to two or three of its principal agents.

These general charges were mainly supported by the state-
ments of F. 0. J. Smith, whe seemed to exhibit some feeling
towards the general agent of the Associated Press iirNew York.

The Associated Press had its origin in New York, in 1849,
and now embraces all the leading journals of the country of all
classes. It can hardly be supposed that an association of this
character, and embracing so large a field, would for any length
of time continue in their employ a general agent, who was
enriching himself in speculating in the public news. It would
be supposed that some journal of character and integrity
would have long since made complaint. The proprietors and
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managers of the Boston press (now connected Avith the associa-
tion) made no complaints before the Committee, except on the
part of counsel, representing the petitioners, who is connected
with a leading journal of Boston.

We believe that the transmission of important commercial
news in cipher to be a necessary precaution to prevent its being
purloined for speculative purposes. Any practical telegrapher
can easily read the news from the sound of the instrument, as
in most of the offices where the Morse instrument is used,
the operator takes the dispatch by the ear and commits it to
writing as it is coming over the wire. By taking the news in
this way, and in cutting the wires and passing to the next office,
a speculator may gain a precedence in a distant market. The
wisdom of the Associated Press in confiding the key to this
important commercial news to three or four of its principal
agents, whom they know and can trace in any dishonest act,
rather than to the hundred or more telegraph operators under
whose eye it must pass between Halifax and New Orleans,
and who could use it with little fear of detection, can hardly
be questioned. The cipher dispatch is transmitted to Boston
and is taken off by the agent who has the key, and thence
instantly transmitted to New York and southern and western
cities. It is of course, impossible at all times, through bad
working or interruption, to forward the news to the extreme
South or West, but the press of Boston, New York, and Phila-
delphia almost invariably print at the same time. If the press
of New York print the Halifax dispatch in advance, it is quite
surprising that the press of Boston have made no complaints.

The petitioners for the cable to Yarmouth, contemplate a
connection with the Nova Scotia line, extending from Halifax
to Sackville, N. 8., a distance of about a hundred miles.
This lino-was constructed by the liberality of the Associated
Press, in guaranteeing to take three thousand words of each
steamer’s news arriving at Halifax for a term of years, at a
price a hundred per cent, more than is charged for private mes-
sages. This arrangement on the part of the Associated Press
ceases in May next, from which time measures are being per-
fected to obtain the news from Cape Race, a point distant
several hundred miles north-easterly from Halifax, to be trans-
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mitted over the line of telegraph now extending to the eastern
extremity of Newfoundland.

The final ending of a bargain so advantageous to the Nova
Scotia company, and without which the line could not have
been constructed, or supported, of course has induced the com-
pany to look about for “ ways and means ” to save themselves
from loss. At this juncture Mr. Gisborne proposed to sell the
Nova Scotia lines to Boston merchants! The line has been
constructed about nine years, and has paid little or no
dividends.

Several telegraph companies incorporated by the legislature
of this State, have invested large sums in the construction of
their lines, and your Committee believe it injudicious to encour-
age or participate in the rivalry existing between the New York
line by incorporating a new line which shall be a feeder to the
one or other, unless required by public necessity.

Finally, if the grounds upon which the petitioners ask for an
Act of incorporation exist, it does not appear to your Com-
mittee that the laying of the cable to Yarmouth and the con-
struction of a line to Halifax, would aid the petitioners.

The arrangements of the Associated Press at St. John, New-
foundland, and Cape Race, will be such as to obtain the news
from nearly every steamer coming from Europe, from three to
five days in advance; and even if one with later news should
reach Halifax, the law which governs all telegraph companies
of “ first come, first serve,” will apply as it always has done.

The present Atlantic Cable may be resuscitated or a new one
laid, as now seems highly probable, which would of course
cause all money investments in the enterprise proposed by the
petitioners to he thrown away.

For the reasons above stated your Committee recommend
that the petitioners have leave to withdraw.

W. 11. FULLER.


