
SENATE,.,..No. 165.

[Presented by Mr. Branning, and offered as substitute for Bill to establish
the Superior Court.]

In the Year One Thousand Eight Hundred and Fifty-
Nine.

AN ACT

Relating to the Supreme Judicial Court, Court of Com-
mon Pleas, and Superior Court of the County of
Suffolk.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :—

1 Sect. 1. The court of commoft pleas, and the
2 superior court of the county of Suffolk, in addition to
3 the jurisdiction which said courts now have, shall
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4 have the same powers and jurisdiction in all actions
5 and proceedings at law as the supreme judicial court
6 now has, except as hereinafter provided.

1 Sect. 2. The court of common pleas, and the supe-
-2 rior court of the county of Suffolk shall have appellate
3 jurisdiction of all matters of insolvency determinable
4 by the courts of probate and insolvency and the judges
5 thereof, and by commissioners of insolvency on the
6 estates of deceased persons, except in cases where other
7 provision is specially made. And in all other cases
8 the said courts shall have same appellate jurisdiction
9 and power to exercise jurisdiction as the supreme

10 judicial court, except as herein otherwise provided.

1 Sect. 3. All petitions for divorce and all appeals
2 from the court of probate and insolvency in matters of
3 probate, shall be returnable to the supreme judicial
4 court, and shall be determined therein. Every original
5 process in equity, whether by bill, writ, petition, or
6 otherwise, shall be commenced in, and be made return-
-7 able to the supreme judicial courts, at the terms in the
8 several counties, as established in the thirty-fourth
9 section of this act, or at rule days to be established by

10 the court.

1 Sect. 4. In all the counties, civil suits on recog-
-2 nizances entered into in criminal prosecutions, shall
3 be returnable to and have day in criminal terras.

1 Sect. 5. Two or more sessions of the court may
2 be held in the same county, at any term, for the trans-
-3 action of civil or criminal business, when the public
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4 interests require; and such division of the business
5 may be at any time made as shall conduce to its more
6 speedy and convenient dispatch.

1 Sect. 6. No justice shall hold in any one year
2 more than three terms for the transaction of criminal
3 business only.

1 Sect. 7. In actions at law brought originally in
2 the court of common pleas, and in the superior court
3 of the county of Suffolk, wherein damages are recov-
-4 ered in the sum of one hundred dollars or less, the
5 costs shall be determined as follows: First—ln all
6 cases in which by existing laws the plaintiff recovers
7 full costs though less than twenty dollars as damages,
8 he shall recover full costs. Second—ln all other cases,
9 if the plaintiff recover twenty dollars or less, he shall

10 recover no costs, but the defendant shall recover full
11 costs, and the two judgments may be set off against
12 each other, and an execution issue for the balance ;

13 and if the plaintiff recover over twenty dollars and
14 less than fifty dollars as damages, neither party shall
15 recover any costs; and in case the plaintiff recover
16 fifty dollars or more, but less than one hundred dol-
-17 lars as damages, he shall recover one-fourth part of
18 all taxable costs.

1 Sect. 8. In all cases of appeal from a justices’
2 court, police court, or justice of the peace, wherein
3 the party appealing shall recover less debt or damages
4 than he recovered in the court below, he shall recover

5 no costs, but the adverse party shall recover full costs.
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1 Sect. 9. Any party aggrieved by the judgment of
2 the court on any matter of law, civil or criminal,
3 apparent on the record, except judgment on any plea
4 in abatement or motion to dismiss for defect in form
5 of process, may appeal therefrom to the supreme
(5 judicial court, but such appeal shall not transfer the
7 case from the court of common pleas or superior
8 court of said county of Suffolk, but only the ques-
-9 tions to be determined.

1 Sect. 10. A party whose motion for a new trial is
2 overruled and who is aggrieved by any opinion,
3 ruling, direction, or judgment of said court of com-
-4 mon pleas, or said superior court, or supreme judicial
5 court in any matter of law in any case, civil or crimi-
-6 nal, except upon questions arising on pleas in abate-
-7 ment or motions to dismiss except for defects of form
8 of process, and any party who is aggrieved by any opin-
-9 ion,ruling, direction or judgment of the said courts in

10 any matter of law, except as above provided, in any
11 civil or criminal proceeding, suit or action, whether it
12 be according to the course of the common law or
13 otherwise, may allege exceptions thereto, which being
14 reduced to writing in a summary mode, and filed with
15 the clerk, and notice thereof being given to the
16 adverse party, may be presented to the court before
17 the adjournment without day of the term at which
18 his motion is so overruled, or he is so aggrieved, and
19 within three days after verdict in the case or after the
20 order, ruling or decree excepted to is made, if in a
21 case not on trial, and being found conformable to the
22 truth, shall be examined and allowed by the judge
23 presiding at the court, unless for good cause shown
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24 further time shall be allowed by the court. And in
25 all cases the adverse party shall have opportunity to
26 be heard concerning the allowance of such exceptions.
27 And such exceptions shall be restored to the files of
28 the court within ten days after the same are presented
29 to the judge, with a certificate under his hand, either
30 allowing or disallowing the same, unless the judge
31 shall find that further time be necessary for the above
32 purposes. But in no case of exceptions shall the
33 action be removed from said court of common pleas
34 or said superior court; but only the questions to be
35 determined.

1 Sect. 11. The trial of questions of fact shall not
2 be prevented or delayed by the filing or allowance of
3 exceptions, but the courts shall proceed to the deter-
-4 ruination of such questions as if exceptions had not
5 been taken.

1 Sect. 12. If the justice disallow the exceptions,
2 or alter any statements therein, and either party be
3 aggrieved, the truth of the exceptions presented may
4 be established before the supreme judicial court upon
5 petition setting forth the grievance, and thereupon,
6 the truth thereof being thus established, the excep-
-7 tions shall be heard, and the same proceedings had as
8 if they had been duly signed and brought up to said
9 court with the petition: provided, that the allowance

10 thereof shall not in any case transfer the case from
11 the said court of common pleas, or said superior court,
12 but only the question to be determined.

1 Sect. 13. The supreme judicial court shall have
2 original and concurrent jurisdiction with the court of
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3 common pleas and superior court of the county of
4 Suffolk, of all civil actions in which the damages de-
-5 manded or property claimed shall not exceed in
6 amount or value four thousand dollars, if brought
7 in the county of Suffolk; and one thousand dollars,
8 if brought in any other county, if the plaintiff or some
9 one in his behalf, before service of the writ, shall

10 make oatli or affirmation before some justice of the
11 peace, that he verily believes the matter sought to be
12 recovered actually exceeds in amount or value said
13 sums respectively; a certificate of which oath 6r
14 affirmation shall bo indorsed on, or annexed to the
15 writ.

1 Sect. 14. The taking an appeal, or the allowance
2 of exceptions, shall not in any way affect any secu-
-3 rity in any case, either civil or criminal, either by
4 bond, attachment or otherwise, by or for any party,
5 but the same shall stand till final judgment in the
6 court of common pleas or superior court of the county
7 of Suffolk, as if no question had been transferred to
8 the supreme judicial court.

1 Sect. 15. The court of common pleas, and said
2 superior court, may at any time after verdict and be-
-3 fore judgment in a civil action, set aside the verdict
4 and order a new trial for any cause for which a new
5 trial may by law be granted ; or may report the case
6 for determination by the supreme judicial court.

1 Sect. 16. The clerks shall, at the expense of the
2 party appealing or taking exceptions, or at the ex-
-3 pense of the plaintiff, if the case is reserved or report-
-4 ed, and at the expense of the Commonwealth in all
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5 criminal cases, prepare and transmit to the supreme
6 judicial court one copy of every paper on file in the
7 case, except papers used in evidence only, and also one
8 copy of all papers made part of the case, or referred
9 to in the bill of exceptions or report, or so much

10 thereof as may be necessary fully to present the
11 question of law, for the use of the chief justice, and
12 like copies for the clerk of the supreme judicial court,
13 to be kept on file in said court, and one copy of the
14 bill of exceptions or report, or papers upon which
15 the question of law arises on appeal, for each associate
16 justice, and a like copy for each party and the reporter
17 of decisions. And in case any original papers used
18 in the trial of the cause, shall be needed in the
19 supreme judicial court, they shall be transmitted to
20 the clerk of said court, to be by him kept on file until
21 the rescript in such action shall be sent down. And
22 the expense of such copies and transmission shall be
23 taxed in the bill of costs of the prevailing party, if he
24 shall have paid the same.

1 Sect. 17. When any question at law arises at any
2 term of the court of common pleas, or at any term
3 of said superior court of the county of Suffolk, upon
4 appeal, by bill of exceptions or reserved case, the
5 copies and papers relating thereto shall, within fifteen
6 days after the adjournment of the court for that term
7 without day, be transmitted to, and entered in the
8 supreme judicial court, as herein provided.

1 Sect. 18. The court of common pleas and said
2 superior court of the county of Suffolk, may from
3 time to time make rules for regulating the practice
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4 and conducting the business therein, in all cases not
5 expressly provided for by law: provided, that such
6 rules be not repugnant to the laws of the state. And
7 it shall be the duty of the justices of said court
8 of common pleas, and the justices of said superior
9 court, and the supreme judicial court to establish such

10 uniform code of rules before the first day of January
11 next, to take effect on that day; and until such code
12 is established the rules of said court of common pleas,
13 and of said superior court, shall be the rules of said
14 courts respectively in actions and proceedings at law.

1 Sect. 19. A law term of the supreme judicialcourt
2 shall be held at Boston, on the first Wednesday of
3 January of each year, which term may be adjourned
4 from time to time, to such places and times as may
5 be most conducive to the dispatch of business and
6 the interests of the public; and all questions of law,
7 whether arising upon appeal, exception, or otherwise,
8 and from whichever court, shall be therein entered
9 and determined, if the same arise in either of the fol-

-10 lowing counties :—Essex, Suffolk, Middlesex, Norfolk,
11 Plymouth, Bristol, Barnstable, county of Dukes
12 County, or Nantucket. And law terms of said court
13 shall also be held as follows ;
14 At Lenox, within and for the county of Berkshire,
15 on the first Tuesday of September.
16 At Northampton, in the county of Hampshire,
17 and for the counties of Hampshire, Hampden and
18 Franklin, on the third Tuesday of September.
19 At Worcester, within and for the county of Wor-
-20 cester, on the first Monday of October.
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21 And in said terms shall be entered and heard all
22 questions of law arising in said judicial districts re-
-23 spectively : provided , nevertheless , that in any case, in
24 the supreme judicial court or court of common pleas,
25 when sitting in either of said counties, if all parties
26 agree thereto in writing, to be filed in the case, the
27 questions of law may be entered and heard in the term
28 at Boston as aforesaid: and provided, also, that if the
29 judge before whom any action or proceeding is tried
30 in either of said courts, in which a question of law is
31 saved or in any manner arises for determination of
32 the law court, shall certify that he deems the excep-
-33 tions or appeal frivolous or intended for delay merely,
34 or that the interests of the parties or the public
35 require a more speedy determination thereof than can
36 be attained in the terms established for the county in
37 which the trial is had, he may order the questions of
38 law to be entered and heard in the court at Boston ;

39 and all the other proceedings shall be the same as if
40 the question had arisen in one of the counties first
41 named in this section.

1 Sect. 20. All laws applicable to the supreme
2 judicial court now existing shall continue in force so
3 far as consistent herewith.

1 Sect. 21. All petitions for writs of error not
2 issuable as of right, certiorari, mandamus, prohibition
3 and quo warranto, and other special writs issuing
4 according to the course of proceedings in equity, and
5 all other writs and processes to courts of inferior
6 jurisdiction, corporations and individuals, that shall
7 be necessary to the furtherance of justice and the reg-

-2
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8 ular execution of the laws, and all questions arising
9 upon returns to writs of habeas corpus, except ques-

-10 tions under the provisions of the four hundred and
11 eighty-ninth chapter of the laws of the year eighteen
12 hundred and fifty-five, and acts in addition thereto,
13 not issued to bring up a party for the purposes of
14 trial or as a witness, shall be presented to and heard
15 by a justice of the supreme judicial court, or by said
16 court when such justice shall desire the hearing to be
17 adjourned before such court, or any question of law
18 shall arise thereon; but the writ which may issue
19 shall be returned to, entered in, and proper process
20 issued from and the record of the proceedings had
21 thereon in the court for such county as said justice or

22 court shall by rescript order.

1 Sect. 22. A majority or more of the justices of
2 the supreme judicial court, for the time being, shall
3 have the same power and authority that a full court
4 now has.

1 Sect. 23. The clerks of the supreme judicial
2 court in the several counties shall enter all cases
3 transmitted to them respectively, that became ques-
-4 tions of law at the same term in each county, in their
5 order, in the court from which they came, according
6 to the name of the party prosecuting, in the order of
7 time, as nearly as may be, of the final adjournments
8 of the terms at which the questions arise; and if any
9 special proceedings shall come before the supreme

10 judicial court from any court requiring entry, the
11 clerk of the supreme judicial court of the county of
12 Suffolk shall enter the same, with the questions from



1859.] SENATE—No. 165.

13 such county, which shall be entered nearest the day
14 of the inception of such proceeding, and all entries
15 shall be made forthwith upon the receipt of the
16 papers.

1 Sect. 24. All questions of law shall be in order
2 for argument within five days after entry upon the
3 docket of the law court, and shall be argued when
4 reached, in their order, by either party who is ready
5 to argue the same, unless the court for good cause
6 shown, shall postpone the argument of such question.

1 Sect. 25. At any time five days after the entry
2 thereof, all criminal cases shall be in order for argu-
-3 ment, on such days in every month as the court may
4 designate, at which time all such cases shall have
5 precedence; and the argument thereof shall be con-
-6 tinned till such cases are disposed of; and no such
7 case shall be postponed, except for special cause
8 shown.

1 Sect. 26. The court may hear any cause ex parte
2 when a question is reached in the order of the docket
3 and only one party is ready for argument; or if neither
4 party is ready for argument a rescript may at once be
5 sent down for the entry of neither party, or the case
6 may be postponed for special reasons assigned there-
-7 for, but no case that has been postponed shall be again
8 in order for argument until all questions ready for
9 argument shall have been argued, postponed, or

10 otherwise disposed of.

1 Sect. 27. The supreme judicial court shall, as
2 soon as may be after the decision of the questions
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3 submitted to them, send down such order, direction,
4 judgment, or decree, as may be fit and proper for the
6 further disposition of the cause, by a rescript which
6 shall also contain a brief statement of the grounds and
7 reason of the decision announced, and such rescript
8 shall be filed in the case. And if no furtherreport of
9 the decision is written out within sixty days from the

10 date of such rescript, the reporter of decisions shall
11 report the case, with the opinion contained in such
12 rescript.

1 Sect. 28. The supreme judicial court shall have
2 power and authority under this act, in addition to the
3 power and authority they now possess, to make all
4 needful rules and regulations for the dispatch of busi-
-5 ness of the court, and to frame a code of rules for
6 proceedings in equity, to simplify the proceedings, to
7 discourage delays, and to lessen the expenses and
8 burdens of litigation, and to expedite the decision of
9 causes.

1 Sect. 29. The justices of the supreme judicial
2 court shall from time to time, by arrangement among
3 themselves, designate some one of their number whose
4 duty it shall be to attend at some convenient place in
5 Boston, at all convenient times, for the purpose of
6 hearing matters in equity cognizable by a single jus-
-7 tice, and that will tend to a speedy hearing and decis-
-8 ion of equity causes. And he may by his rescript
9 make all proper and lawful decrees and orders, in any

10 equity suit in any county. And the original papers,
11 in any suit in equity, may be taken from the files in
12 any county by the counsel of record of either party,
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13 for use before the supreme judicial court, or any jus-
-14 tice thereof, upon leaving a memorandum and receipt
15 on such files, containing a short description of the
16 papers so taken.

1 Sect. 30. The justice while so designated, shall
2 sit in the hearing of all appeals coming before a
3 majority of the court in equity cases.

1 Sect. 31. No justice shall be designated to perform
2 the duties mentioned in the two preceding sections,
3 for more than six months at any one time.

1 Sect. 32. All cases undisposed of upon the law
2 docket of the supreme judicial court on the day on
3 which this act takes full effect, shall be entered upon
4 the law docket of said court, and shall be first in
5 order upon said docket, and the questions shall
6 be transferred and the papers and copies trans-
-7 mitted, as herein provided, to the law docket of the
8 court of law, and shall be entered by the clerks of
9 said court in the several counties, in the order they

10 now stand; and the further proceedings shall be
11 according to the provisions of this act. And said court
12 may hold a special session at such time before the first
13 day of January next as the justices thereof may think
14 expedient, for the hearing of such questions. And all
15 appeals in equity shall be entered on a separate docket
16 in said law court in Boston.

1 Sect. 33. At any term of the court of common
2 pleas, or at any term of the superior court of the
3 county of Suffolk, or the municipal court of said
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4 county wherein criminal business might be transacted,
5 causes arising under the provisions of an act entitled,
6 “An Act to Protect the Rights and Liberties of the
7 People of the Commonwealth of Massachusetts,'" and
8 under the provisions of an act entitled, “An Act for
9 the Suppression of certain Common Nuisances,” and

10 under the provisions of an act entitled, “An Act con-
-11 cerning the Manufacture and Sale of Spirituous and
12 Intoxicating Liquors,” and the several acts in addition
13 to each of said acts, shall have precedence in the
14 order said acts are herein named, next after the causes
15 of persons actually confined in prison and awaiting
16 trial.

1 Sect. 34. Terms of the supreme judicial court
2 shall be held by a single judge every year, at the
3 times and places following, viz.: For the county of
4 Barnstable and Dukes County, at Barnstable, on the
5 fourth Tuesday of April; for the county ofBerkshire
6 at Lenox, on the second Tuesday of May; for the
7 county of Bristol, in alternate years at New Bedford
8 and Taunton, beginning at New Bedford on the second
9 Tuesday of November; for the county of Essex, at

10 Salem on the first Tuesday of May; for the county
11 of Franklin, at Greenfield on the second Tuesday of
12 September; for the county of Hampden, at Spring-
-13 field on the last Tuesday of August; for the county
14 of Hampshire, at Northampton on the second Tues-
-15 day of July; for the county of Middlesex, at Lowell
16 on the third Tuesday of May; for the county of
17 Nantucket, at Nantucket on the first Tuesday of
18 July; for the county of Norfolk, at Dedham on
19 the third Tuesday of February; for the county of
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20 Plymouth, at Plymouth on the fourth Tuesday of
21 August; for the county of Suffolk, at Boston on the
22 first Tuesday of October and April; for the county
23 of Worcester, at Worcester on the fourth Tuesday
2d of June.
25 And all processes which shall have been made
26 returnable at any of the terms of the supreme judicial
27 court, as now established by law, shall be returned to
28 and have day in the terms of said court for the
29 proper county, as prescribed in this act.

1 Sect. 35. Sections nine,ten, eleven, fifteen, sixteen,
2 and seventeen of this act shall apply to the supreme
3 judicial court, as well as to the court of common
4 pleas, and the superior court of said county of Suffolk,
5 so far as the same may be applicable.

1 Sect. 36. The clerks of the courts may respect-
-2 ively charge and receive for all additional duty im-
-3 posed upon them by virtue of this act, the same fees
4 which are provided by law for like services for clerks
5 of courts; and when no express sum is fixed by law,
6 they shall charge and receive no more than a fair
7 compensation for the services required of them in
8 analogy to like services for which a compensation is
9 fixed by law, except that for entry upon the docket,

10 the record, the transmission of all necessary papers
11 and the rescript in each case, they shall receive one
12 dollar and fifty cents; and return of all fees so
13 received shall be made as now required by law.

1 Sect. 37. This act shall take effect on the first
2 day of July next.




