
SENATE.....No. 174.

Attorney-General’s Office Boston,
March 81, 1859.

To the Hon. Charles A. Phelps, President of the Senate :■

Sir,—I have been furnished with a copy of the Order of the
honorable Senate, of March 29th, requesting information and
an official opinion in regard to certain penalties proposed to be
remitted to the city of Boston by the Resolve reported to the
honorable House of Representatives, March 10, 1859.

I respectfully submit in reply, the following statement of
facts, so far as they have come to my knowledge, and the result
to which I am brought upon the legal and equitable considera-
tions, which, it seems to me, ought to govern the case.

The controversy has resulted from a difficulty in the con-
struction of the Act of 1855, chapter 449, entitled, “ An Act to
establish the Superior Court of the County of Suffolk,” in which
it was provided, among other things, (section 18,) that “the
salaries established, and all expenses incurred in the adminis-
tration of justice, under this act , shall be paid by the city of
Boston, as herein provided; and all fees, fines, forfeitures or
costs, occurring or incurred, or which may hereafter accrue, in
the court hereby established, or in said municipal court, or in
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the police or justices’ court, in said city of Boston, shall be paid
to the city -treasurer, for the use of said city of Boston.” This
section will be found, upon a critical examination, to require a
construction different from what would be suspected upon a
cursory reading, and different, perhaps, from what was intended
by the framers of the bill and the legislature which enacted it.
It has indeed been thought by some that the Act imposes the
whole expenses of criminal prosecutions upon the city of
Boston, as an equivalent for the receipt by the city of fees, fines,
forfeitures and costs, according to the provision of the section
referred to. But the law is not so written. The city of Boston
is not chargeable by the Act of 1855 with the payment of any
expenses, except the salaries of the justices of the superior
court, and all expenses incurred in the administration of
justice in that court, whose jurisdiction is exclusively civil;
whereas the expenses of criminal prosecutions are incurred in
the criminal courts, established not under this, but under
former, Acts. The result, therefore, to which lam compelled
to come, is that the city of Boston receives to its own use, all
fees, fines, forfeitures and costs, occurring or incurred, or which
may hereafter accrue in the criminal courts as well as in the
superior court, while it pays no part of the expenses of criminal
prosecutions, except as had been previously provided by law.
See Revised Statutes chapter 87, sections 26-28.

After the Act of 1855 took effect, the city of Boston made a
claim for the reimbursement of two-thirds of the costs of crimi-
nal prosecutions, agreeably to the provisions of statute 1841,
chapter 74 and statute 1845, chapter 227. This claim was
disputed for a considerable time, but it was found impossible to
sustain the position contended for, although the spirit of the
Act seemed inconsistent with the claim of the city of Boston,
and some color was found for the ground assumed by the
Commonwealth, in the language of the sixteenth section of the
Act of 1855, which provided that the justices of the superior
court should be, ex officio, justices of the municipal court.
But no recognized principle of law seemed to warrant such a
construction and consequently upon the first day of May in the
year 1858, a warrant from the governor was directed to the
treasurer authorizing the payment of the city’s claim.
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In the adjustment of this claim no interest was allowed to
the city ; but that question I do not propose to consider, becairse
the city does not seem to make any claim for interest, as such,
upon moneys due them, which have been withheld. The
course of the city has been qrxite different. When the Com-
monwealth withheld money which the city claimed, and which
was finally paid, the city withheld a corresponding portion of
the State tax which had been assessed upon the city, and the
payment of which was rendered obligatory by express legal
enactments, and under specific penalties. (See Stat. 1856,
chap. 223, and Stat. 1857, chap. 241.) These penalties the
treasurer of the Commonwealth has enforced, as it was his duty
to do. An application is now made to the legislature to remit
that penalty, but upon grounds which do not sufficient.
The only claim which can be interposed by the city, is for some
allowance in the nature of interest for moneys withheld by the
Commonwealth. Such a claim, if presented, would address
itself to the eminent authority of the legislature, and would
undoubtedly be fairly considered. But the forfeiture, of which
the city now asks a remission, is for a violation of law; and
such a remission wmuld constitute a most dangerous precedent.
I ought indeed to submit in this connection in justice to myself,
that having been consulted in regard to the present Resolve,
I put in form what I was told were the views of the Com-
mittee, but with a strong saving clause, against the effect of
the Resolve as a precedent. lam glad of this opportunity to
suggest that I cannot approve the measure upon any ground
either legal or equitable. The right to levy and collect a tax
is the highest prerogative of sovereignty. It has been expressly
decided, (Pierce v. Boston , 3 Met. 520,) that the existing stat-
utes of set-off do not apply to taxes. The process of distress
by which taxes may be collected in a summary manner, leaving
the party to a subsequent action upon the question of legality,
also indicates the necessity of reposing in every organization
invested with the powers of government, the amplest authority
for compelling the prompt payment of taxes. This power is
essential to the maintenance of government. The same theory
which would justify the city of Boston in refusing to pay a tax
to the Commonwealth, on account of any claim in set-off,
would justify a citizen of Boston in refusing to pay a tax to the
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city under similar circumstances, and if no taxes could be col-
lected till all the real and supposed claims in set off could be
adjusted, the authority of government would be at an end. I
therefore, most respectfully submit that I know of no legal, or
equitable ground, and no reason of public policy, upon which
this forfeiture can be remitted. Nor is it easy to perceive, how
any saving clause, however ingeniously expressed, can wholly
obviate the effect, as a precedent, which must follow the enact-
ment of the Resolve in question.

I add a brief statement from figures, furnished by the treas-
urer, showing the precise amount of taxes withheld by the
city of Boston.

I have the honor to bo,
"Most respectfully, your obedient servant,

STEPHEN H. PHILLIPS, Attorney-General.
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Whole amount of tax due from the
city of Boston, (1856,) . . $197,382 00

Amount paid December 13, 1856, . 155,509 95
Amount withheld, . . . $11,872 05

Whole amount of tax due from the
city of Boston, (1857,) . . $296,073 00

Amount paid December 1, 1857, . 222,026 55
Amount withheld, . . . 74,046 45

Whole amount withheld, paid May 1, 1858, . $115,918 05

Amount of penalties $10,820.56, being at the rate of one per
cent, per month on the amounts withheld according to statutes
1856, ch. 223, § 4, and statutes 1857, ch. 241, § 4.

The foregoing amounts ($41,872.05 and $74,046.45) are
exactly equal to the amounts afterwards determined to have
been due to the city of Boston at the times when said sums so
withheld were respectively due to the Commonwealth.




